App. 1

[DO NOT PUBLISH]

IN THE UNITED STATES COURT OF APPEALS

FOR THE ELEVENTH CIRCUIT

No. 15-15276
Non-Argument Calendar

D.C. Docket No. 1:92-cr-01027-MP-AK-1

UNITED STATES OF AMERICA,

Plaintiff-Appellee,

Versus
EDGAR ARNOLD GARCIA,

Detendant-Appellant.

Appeal from the United States District Court
for the Northern District of Florida

(February 23, 2018)

Before MARTIN, ROSENBAUM, and JILL PRYOR,“ Circuit Judges.

PER CURIAM: “
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Edgar Garcia, proceeding pro se, appeals the district court’s denial of his
motion to reduce his sentence, pursuant to 18 U.S.C. §3582(c)(2), based on
Amendment 782 to the Sentencing Guidelines. Because the district court did not
abuse its discretion in denying his § 3582(c)(2) motion, we affirm. '

L

Before reaching Garcia’s arguments, we recount some of the history of his
criminal case to place this appeal into context. Garcia was cor}victed in 1997 of
conspiracy to possess with intent to distribute marijuana and to diétribute
marijuana, in violation of 21 U.S.C. §§ 814(b)(1)(B) and 846; and use of a firearm
during a drug-trafficking crime, in violation of 18 U.S.C. § 924(c)(1)(A).

At sentencing,‘ the sentencing court held Garc_ia 'responsible for 498.9
kilograms of marijuana, resulting in a base offense level of 28 under the drug-
quantity tables in place at the time. The court added a four-level increase for
Garcia’s role in the offense and a two-level increase for obstruction of justice,
yielding a total offense level of 36. Thét offense level and Garcia’s criminal-
history catégory' of I established a guideline range of 151 to 1‘88 months of
imprisonment for the drug offense. Garcié faced a mandatory consecutive term of

at least 60 months of imprisonment for the firearm offense.

! Garcia’s motion for oral argument is DENIED.
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After calculating the guideline range and hearing testimony from various
witnesses, the district court applied a discretionary upward departure, pursuant to
U.S.S.G. § 5K2.1, based on evidence that Garcia murdered a buyer who failed to
pay for a marijuana shipment. See U.S.5.G. § 5K2.1 (“If death resulted, the court
may increase the sentence above the authorized guideline range.”). The court
found this “deliberate murder” an aggravating circumstance related to the offense
of conviction.  Looking to comparable guideline provisions—specifically
§ 2D1.1(a)(2) (base offense level of 38 if death results from the use of drugs), and
§ 2A1.1 (base offense level of 43 for first-degree murder)—the court upwardly
departed to an offense level of 39, which yielded a guideline range of 262 to 327
months of imprisonment. The courf then sentenced Garcia to 300 months on the
drug offense and a consecutive term of 60 months on the firearm offense.

Garcia appealed, and we affirmed his convictions and sentences. United
States v. Garcia, 208 F.3d 1258 (1 ltl} Cir. 2000). Among other errors asserted on
appeal, Garcia claimed that, due to.an extrédition treaty between the United States
and Canada; he could not be punished for the uncharged murder because he was
extradited solely for the marijuana offénse. Id. at 1260. We rejected that
argument,'explaining that the extradition treaty “does not restrict the scope of proof

of other crimes that may be considered in the sentencing process” and that the
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murder was relevant conduct properly considered “as a matter germane to the
d¢termination of punishment for the extradited crime.” Id. at 1261.

The Supreme Court granted certiorari, vacated the judgment, and remanded
the case to this Court for further consideration in light of Apprendi v. New Jersey,
530 U.S. 466 (2000). We reinstated our previous opinion on remand because
Garcia had failed to raise an Apprendi-type claim in his originél briefing. See
United States v. Garcia, 251 F.3d 160 (11th Cir. 2001) (unpublished table
decision). We denied rehearing en banc, and the Supreme Court denied certiorari.
Garcia unsuccessfully pursued post-conviction relief under 28 U.S.C. § 2255.

In 2015, Garcia filed a counseled 18 U.S.C. § 3582(c)(2) motion seeking a
sentence reduction under Amendment 782, which reduced by two levels the base
offense level for most drug-trafficking offenses. He contended that Amendment
782 had the effect of lowering his offense level from 39 to 37 and his guideline
range from 262-327 months to 210—21:62 months.

Garcia argued that a reduction was warranted in light of the 18 U.S.C.
§ 3553(a).. séntencing factors. In support, he cited his personal characteristics and
post-sentencing conduct, including his farﬁily support and model behavior while in
prison. He also addressed th¢ nature and seriousness of the offense, maintaining
that his original sentence ‘included several errors, that this case was about

marijuana, not murder, and that there were mitigating facts about the murder that
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the sentencing court did not take into account. He said that the court needed to
hold an evidentiary hearing if it intended to deny a sentence reduction based on the
§ SK2.1 upward departure. Garcia asked for a reduced sentence of 240 months.
The government did not file a response. -

The district court entered a detailed order denying Garcia’s §3582(c)(2)
motion. After reviewing the procedural history of the case, which we have
recounted above, the court addressed Garcia’s eligibility for a sentence reduction.
The court explained that eligibility is based on the amended guideline range, which
is calculated “before considering any departure provision, such as 5K2.1.” Based
on the pre-departure calculations, the court determined that Amendment 782 would
result in Garcia having a base offense level of 26, a total offense level of 32, and an
amended guideline range of 121 to 151 months of imprisonment.

As for the § 5K2.1 upward departure, the district court noted that a
§ 3582(c)(2) proceeding is not a full resentencing, and it found that the upward
departure for the murder still applied. Because the total 6ffense level of 39 was
“based primarily on the murder” and a comparison to the offense levels in other
guideline provisions, the court explained,r Garcia was “not entitled to a sentence
reduction.” “Furthermore,” the court continued, “as § 3582 motions are

discretionary, there is no abuse of discretion in denying this motion.”
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Finally, the district court addressed Garcia’s arguments that a sentence
reduction was warranted in light of the § 3553(a) factors and his post-sentencing
conduct. The court summarized these arguments and then addressed one in
particular: Garcia’s claim that this case was about marijuana, not murder. The
court responded that Garcia did not need to be charged with murder for that
conduct to be considered as an aggravating factor at sentencing. Again noting that
it was not conducting a full resentencing, the court stated t}}at the sentencing
court’s original determination should stand.

Ultimately, the district court exercised its discretion to deny Garcia’s
§ 3582(c)(2) motion. In making that determination, the court stated that it h_ad
considered “the sentencing factors under 18 U.S.C. § 3553, the circumstances of
the case and associated murder, the public safety implications, and the applicable._
policy statements issued by the Sentencing Commission.” Garcia now appeals.

IL.

We review de novo a-district court’s legal conclusions as to the scope of its
authority uﬁder 18 US.C. § 3582(c)(2). United States v. Gonzalez-Murillo, 852
F.3d 1329, 1334 (11th Cir. 2017). If a sentence reduction is authorized, we review
for an abuse of discretion the court’s decision to deny a reduction. United States v.
Jules, 595 F.3d 12'/3.9, 1241-42 (11th Cir. 2010). Under this standard, the court is

allowed a “range of choice.” Uhited States v. Drury, 396 F.3d 1303, 1315 (11th
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Cir. 2005). When reviewing for an abuse of discretion, we will affirm unless the
court has applied the wrong legal standard, has failed to follow proper procedures,
or has made a clear error of judgment. Jules, 595 F.3d at 1242; Drury, 396 F.3d at
1315

I1I1.

Section 3582(c)(2) provides avlimited exception to the general rule that
criminal sentences may not be modified once imposed. Uridﬂer § 3582(c)(2), a
sentence reduction is available to defendants whose sentencing range has been
lowered by a retroactive amendment to the Sentencing Guidelines. See 18 U.S.C.
§ 3582(c)(2). Any reduction, however, must be conéistent with the Sentencing
Commission’s policy statements. Id. § 3582(c)(2).

The binding policy statement that governs § 3582(c)(2) sentence reductions,
U.S.S.G. § 1B1.10, contemplates a two-step process. Dillon v. United States, 560
U.S. 817, 82627 (2010). First, the court must determine the defendant’s
eligibility for a reduction. Under § 1B1..10, a reduction is authorized only if a
retroactive amendment has “the effect of lowering the defendant’s applicable
guideline range.” U.S.S;G. § lBl.lO(a)(lj—(2).

To determine the effect of an amended guideline, the court must calculate
the range that would have applied if the amendment had been in effect .at the time

of sentencing. Id. § 1B1.10(b). The court must substitute the amended guideline
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for the one originally used and “leave all other guideline application decisions
unaffected.” Id. Notably, however, departures and variances are excluded from
these calculations. See id. § 1B1.10 cmt. n.1(A); see United States v. Vautier, 144
F.3d "756, 761 (11th Cir. 1998) (discretionary departures are not “guideline
application decisions” that remain intact when calculating the amended range).
That is, the defendant’s “applicable guideline range,” and therefore his or her
eligibility for a sentence reduction, is based on the range “determined pursuant to
§ 1B1.1(a), which is determined before consideration of any depai'ture provision in
the Guidelines Manual or any variance.” U.S.S.G. § IB1.10 cmt. n.1(A); see
Gonzalez-Murillo, 852 F.3d at 1336.

If a prisoner is eligible, the district court then exercises “its discretion to
decide whether, in consideration of the § 3553(a) factors, to reduce the sentence
and, if so, by how much.” Gonzalez-Murillo, 852 F.3d at 1335. At this second
step, the court “must consider the ser}tencing factors listed in 18 U.S.C. § 3553(a),
as well as public safety considerations, aﬁd may consider the defendant’s post-
sentencing c.onduct.”2 United States v. Williams, 557 F.3d 1254, 1256 (11th Cir.
2009); see U.S.S.G. § 1B1.10 cmt. n.l(B). The court is not required to discuss

each § 3553(a) factor as long as the record as a whole demonstrates that the

2 The § 3553(a) factors include the nature and circumstances of the offense, the history
and characteristics of the defendant, the applicable guideline range, and the need for the sentence
to reflect the seriousness of the offense, to promote respect for the law, to afford adequate
deterrence to criminal conduct, and to protect the public. 18 U.S.C. § 3553(a)(1)~(2), (4).
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pertinent factors were taken into account. Williams, 557 F.3d at 1256; see also |
United States v. Smith, 568 F.3d 923, 927-29 (11th Cir. 2009).

Because departures and variances are not included when calculating a
defendant’s amended guideline range, the district court, in ruling on a § 3582(c)(2)
motion, is not bound by a prior decision to depart or vary. See Vautier, 144 F.3d af
761-62 (“[T]he district court’s ‘discretionary decision whether to depart from the
amended guidelines range is not dictated or mandated by either its prior decision to
depart or the extent of the prior departure.”). Instead, the court generally has the
discretion to consider departures and variances at the second step when evaluating
whether and, if so, to what extent, a sentence reduction is warranted. See id. The
only strict limits § 1B1.10 sets-on the court’s discretion are that the reduced term
of imprisonment may not be below the amended guideline range, except in cases .of
substantial assistance, U.S.S.G. § 1B1.10(b)(2)(A), (B), or “less than the term of
imprisonment the defendant has alree{dy served,” id. § 1B1.10(b)(2)(C).

‘Before turning to Garcia’s arguments, we pause to emphasize that
proceedings under § 3582(0)(2) “do not constitute a full resentencing of the
defendant.” U.S.S.G. § 1B1.10(a)(3). The purpose of § 3582(c)(2) is simply to
give a defendant the “opportunity to receive the same sentence he would have
received if the guidelines that applied at the time of his sentencing had been the

same as the guidelines that applied after the amendment.” United States v. Glover,
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686 F.3d 1203, 1206 (11th Cir. 2012). As a result, the court generally is limited to
the universe of facts as of the date of the original sentencing hearing, besides post-
sentencing conduct if the court chooses to consider it. See United States v.
Hamilton, 715 F.3d 328, 340 (11th Cir. 2013) (stating that the court “may not enter
any new finding that is inconsistent with a finding it made in the original sentence
proceeding”). The court may not consider “extraneous resentencing issues,” such
as constitutional claims, which should instead be raised in a co!lateral proceeding
under 28 U.S.C. § 2255. United States v. Bravo, 203 F.3d 778, 782 (11th Cir.
2000).
IV.

Garcia argues that the district court abused its discretion by relying on the
original sentencing court’s constitutionally infirm and erroneous sentencing
decisions to deny his § 3582(c)(2) motion. The sentencing court, according to
Garcia, committed the following errors: (1) it violated the rule of Apprendi by
sentencing him for a violation of 21 U.S.C; § 841(b)(1)(B) (100 kilograms or 'mére
of marijuana), which carries a statutory range of 5 to 40 years of imprisonment,
when the indictment simply lists a viola;tion of § 841, which under current law
would have capped his sentence at 20 years; (2) it erroneously determined that the

murder was “relevant conduct” to the marijuana-conspiracy offense within the
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meaning of U.S.S.G. § 1B1.3; and (3) it wrongly applied the § 5SK2.1 departure
based on faulty methodology and without holding an evidentiéry hearing.

Garcia does not challenge these alleged errors directly, correctly récognizing
that the district court was not authorized to correct them under § 3582(c)(2). See
Dillon, 560 U.S. at 831 (stating that aspects of the original sentence that are not
affected by the amended guideline “are outside the scope of the proceeding
authorized by § 3582(c)(2)”); Bravo, 203 F.3d at 782 (st:clting;:'> that “extraneous
resentencing issues,” like constitutional claims of Appfendi-error, are outside the
scope of § 3582(c)(2) proceedings). Instead, Garcia maintains that it was an abuse
of discretion for the court to rely on these same errors in denying him a
discretionary sentence reduction. For instance, Garcia argues the court should

_have reduced his»sentencev to 240 months of imprisonment to correct the clear
Apprendi error and to bring his sentence into conformity with current law.

As we have noted, § 3582(0)(2? proceedings are limited in scope and “do not
constitute a full resentencing.” U.S.S.G. §.1B1.10(a)(3). In Garcia’s view, a court |
could abuse its discretion based on errors in the original sentence that have nothing
to do with the amended guideline. That, iﬁ turn, would greatly expand the scope of
the §’3582(c)(2)* proceeding and effectively transform it into a full resentencing.

Accordingly, we cannot say that it is an abuse of discretion for a district court to

11
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refuse to grant a discretionary reduction in order to remedy an original sentencing

© €Irofr.

Turning to the district court’s orde; denying Garcia’s § 3582(c)(2) motion,
we conclude that the court did not abuse its-discretion in denying Garcia a sentence
reduction. The court properly conducted »the two-step inquiry, first correctly
cvalculating the amended guideline range and then exercising its discretion to deny
a sentence reduction. In denying a reduction, the court did not fail to apply the
proper legal standard or to follow proper procedures, and we cannot say that its
decision was unreasonable under the circumstances. See Jules, 595 F.3d at 1242;
Drury, 396 F.3d at 1315.

At the first step,q the district court correctly calculated Garcia’s amended
guideline range to-be 121 to 151 months of imprisonment. As the court explained,
a defendant’s eligibility is determined “before consideration of any departure
provision, such as § 5K2.1.” Substit_uting the amended guideline of Amendment
782 reduces Garcia’s base offense level from 28 to 26 and his total offense level
from 34 to 32. Therefore, Garcia was eligible for a sentence reduction under
§ 3582(c)(2) because Amendment 782 haé “the effect of lowering [his]. applicable
guideline range” from 151-188 months to 121-151 months. U.S.S.G..

§ 1B1.10(a)(1)~(2).

12
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The fact that Garcia was eligible, however, does not mean he was entitled to
a sentence reduction. Rather, it was within the district court’s discretion at the
second step “to decide whether, in consideration of the § 3553(a) factors, to reduce
the séntence and, if so, by how much.” Gonzalez-MuriZlo, 852 F.3d at 1335.

And hére, the district court did not abuse its considerable discretion by
denying a reduction. To begin with, the court’s order reflects that it took all
pertinent factors into account. After correctly calculating the amended range, the
court expressly considered Garcia’s arguments relating to the § 3553(a) factors, the
alleged sentencing errors, and his post-sentencing conduct. The district court also
stated that it had considered the § 3553(a) factors, the circumstances of the case
and the assoéiated m.urder, public-safety implications, and policy statements made
by the Sentencing Commission. While the district court did not separétely address
each of these factors, the court’s decision adequately reflects that the pertinent
factors were taken into account. Sée \Williams, 557 F.3d at 1256.

As for the murder, we stated in Garcia’s direct appeal nearly twenty years
ago that it was properly considered “as a matter germane to the determination of
punishment” for the marijuana offense. Garcia_, 208 F.3d at 1261. Garcia shot a
man to death in connection with that offense. That violent act alone provides a
reasonable basis for the court’s decision to deny a sentence reduction. It bears

upon Garcia’s history and characteristics, 18 U.S.C. §3553(a)(1), as well as
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public-safety considerations, U.S.S.G. § 1B1.10 cmt. n.1(B)(ii). Additionally, as
the court noted, the guideline range under which Garcia ultimately was sentenced
was based primarily on the murder. As a result, it was not unreasonable for the
district judge, who also conducted the original sentencing, to determine that Garcia
should not benefit from an amended guideline that did not affect the main driver of
his sentence.

Garcia’s arguments relating to the § SK2.1 upward departure are unavailing,
The district court was not required to hold an evidentiary hearing on this issue.
United States v. Caraballo-Martinez, 866 F.3d 1233, 1249‘ (11th Cir.) (“[D]istrict
courts are not required to hold hearings in § 3582 proceedings or to even have the

- defendant present.”), cert. denied, 138 S. Ct. 566 (Dec. 11, 2017). Nor would the
requested hearing have been consistent with the limited scope of the § 3582(c)(2)
proceeding, since, among other issues, Garcia sought to rely on facts not before the
original sentencing court. See Hamil{on, 715 F.3d at 340.

While Garcia is correct that the district court was not bound by the original
decision to depart upward under § 5K2.1 or by the extent of the departure, see
Vautier, 144 F.3d at 761-62, the court also was not required to reevaluate its
original methodology. Nor did the court abuse its discretion in denying a reduction
based in substantial part on the murder. Finally, despite some ambiguous

comments by the court about the departure, the court did not find Garcia ineligible
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for relief based on the § 5K2.1 departure, which would have been a legal error.
See U.S.S.G. § 1B1.10 cmt. n.1(A). Rather, the district court correctly recognized
that a sentence reduction was authorized but thét the decision to grant a reduction
was discretionary.

- For these reasons, we affirm the denial of Garcia’s § 3582(c)(2) motion.

AFFIRMED.

15
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IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF FLORIDA
GAINESVILLE DIVISION
UNITED STATES OF AMERICA,
V. CASE NO. 1:92-cr-01027-MP-AK
EDGAR ARNOLD GARCIA,

Defendant.

ORDER

This matter is before the Court on Doc. 154, Motion to Reduce Sentence, and on Doc.
155, Motion for Order to Show Cause by Defendant Edgar Arnold Garcia. Defendant moves for
a reduction to his sentence based on 18 U.S.C. § 3582(¢)(2) and the retroactive application of
Amendment 782 to the United States Sentencing Guidelines, US SENTENCING GUIDELINES
MANUAL (U.S. SENTENCING COMM’N 2015) (hereinafter “Guidelines”). For the following
reasons, Defendant’s motion is denied.

In 1997, Defendant plead guilty to two counts: Count I for conspiracy to possess with
intent to distribute and distribute marijuana in violation of 21 U.S.C. § 841(b)(1)(B) and § 846;
and Count II1, using and carrying a firearm during a drug trafficking offense in violation of 18
U.S.C. § 924(c). (Doc. 36). Connt I carried a mandatory minimum five years to a maximum forty
years imprisonment. Count III carried a mandatory five years imprisonment, to be served
consecutively. According to the Presentence Investigation Report, Defendant was held
accountgble for a marijuana equivalent of 698.9 kilograms. According to the Court's Statement
of Reasons, the Court excluded the inclusion of cocaine for purposes of deténnining the base

offense level pursuant to § 2D1.1; however, this did not affect the Guideline computations, and
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Pége 20f6
would leave Defendant accountable for 498.9 kg marijuana. (Doc. 36 at 6). Defendant’s base
offense level was 28, but he received a four point enhancement for his role in the offense and a
two point enhancement for obstruction of justice, resulting in a total offense level of 34. With a

‘criminal history category of I, hi‘s guidelines range for Count [ was 151 to 188 months
imprisonment. See Presentence Investigation Rebvort; see also Doc. 36 at 6.

At sentencing, this Court found that the facts of this case justified an upward departure
from the guidelines range for Count I, pursuant to the Policy Statement contained in Guidelines §
5K2.1 (Death). (Doc. 36 at 6). In this case, Defendant traveled from Texas to a motel in
Chiefland, Florida to confront a customer, Marty Cryer, who did not pay for a 117 pound
marijuana shipment. Defendant and David Alley, armed with firearms, confronted Cryer at the
motel. Defendant shot Cryer approximately nine times, resulting in Cryer's death. Cryér’s wife
and small daughter weré in an adjacent motel room at the time of the murder.

This Court determined that the murder of Marty Cryer waslan aggravating circumstance
related to the offense of conviction within the meaning of Guidehlintes § 1B1.3. Although § 2D1.1
did not take into account a murder such as this, § 2D1.1(a)(2) provided an offense level of 38
where death results from the use of drugs, and §' 2A1.1 provided for an offense level of 43 for
First Degree Murder. Based on this comparison, the Court found that an upward departure to an
offense level of 39 was justiﬁed. (Doc. 36). Although not explicitly stated in the Statement of
Reasons, an offense level of 39 would have yielded a guidelines rangé for Count I of 262 to 327
months imprisonment. The Court sentenced Defendant to 300 months for Count I (the middle of
the guidglines range under the upward departure), and 60 months imprisonment for Count I1I, to
run consecutive to Count 1. (Doc. 36 at 2).

In his motion, Defendant argues that application of Amendment 782 should decrease the

Case No: 1:92-cr-01027-MP-AK
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~ total offense leve! from 39 to 37, resulting in a decrease in the guidelines range from 262 to 327
months to 210 to 262 months. (Doc. 154 at 3). Defendant argues that the amendment justifies a
reduction of at least 60 months, making his sentence 240 months on Count I. /d. at 10. Combined
vait.h his 60 months consecutive sentence for Count 111, he argues his total sentence should be
300 months. /d. Defendant concludes that bec‘aus;: he is set for release on August 5, 2018, this
Court should reduce his sentence and 6rder he be released on November 1, 2015. Id.

Under the commentary to Guidelines § 1B1.10(a), the Guidelines state that in considering
eligibility for a sentence reduction under 18 U.S.C. § 3582(c)(2), the Court must first determine
if any change occurs in the guidelines range as calculated under § 1B1.1(a). It notes that this
calculation is made before consideration of any departure provision, such as § 5K2.1. In this
case, Amendment 782 would result in a base offense level of 26, a total offense level of 32, and a
guidelines range of 121 to 151 months imprisonment. However, proceedings under 18 U.S.C. §
3582(c)(2) do not constitute a full resentencing. See Gﬁidelines §1B1.10(2)(3). Thus, in this
case, the upward departure under § 5K2.1 would still apply to Défendant regardless of the
application of Amendment 782. Because the offense level of 39 appears to have been based
primarily on the murder and a comparison of the offense levels associated with § 2A1.1 and §
2D1.1(a)(2), Defendant is not entitled to a sentence reduction. Furthermore,.as § 3582 motions
are discretionary, there is no at;use bf discretion in denying this motion.

Next, Defendant argues that consideration of the seﬁtencing factors in 18 U.S.C. §
3553(a) weigh in his favqr, specifically the nature and circumstances of the offense, the history,
characteristicé, and post-sentencing conduct of the defendant, and the need to reflect the
seriousness of the offense. (Doc. 154 at 4). With regard to the nature and circumstance of the

offense, Defendant argues that should this Court deny relief based on the murder involved, an’

Case No: 1:92-cr-01027-MP-AK
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evidentiary hearing to reach the facts and law relevant to the shooting is required. /d. at 5-6.
However, “a sentencing adjustment undertaken pursuant to Section 3582(c)(2) does not
constitute a de novo resentencing.” United States v. Bravo, 203 F.3d 778, 781 (11th Cir. 2000).
Amendment 782 to the Guidelines does not allow this Court to revisif the facts and
;:ir(;ur.nstances of the sentencing. See id. at, 780-81 (“[A]N original sentencing determinations
remain unchanged with the sole exception of the guideline range that has been amended since
the original sentencing.”). )

Additionally, Defendant contends that he “comes from a good family who love and
support him” and that he believes he has the skills to “live a productive and law abiding life.”
(Doc. 154 at 6). He cites to his steady employment in prison, as well as his participation in
educational programming. /d. at 6-7. He states that he has had only two minor prison infractions
while detained for interfering with counting procedures. /d. at 7.

Finally, Defendant argues that this is a marijuana case and not a murder case. (Doc. 154
at 8). As such, he argues that the upward departure from the Guide]ines for the murder is
incorrect, as the shooting would have to have resulted from the transaction of the marijuana, and
not (as in this case), months after the transaction occurred. Id. He quotes United States v.
Saavedra, 148 F.3d 1311 (11th Cir. 1998), which stated that § 1B1.3 does not “authorize a court
to select an offense guideline based on conduct that was not an element of the offense of |
conviction.” Id. at 1317-18. Defendant concludes that the elements of a marijuana offense such
as the one he is charged with should be satisfied by a 20 year statutory‘maximum. (Doc. 154 at
9-10.)

Itis true that this case is about marijuana, and that neither count Defendant is charged

with is for murder. However, it is clear from the Guidelines that a resulting death can be an

Case No: 1:92-cr-01027-MP-AK
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aggravating factor at sentencing. Nowhere in the Guidelines § 2D1.1 does it require that the
defendant is charged with the murder. Instead, the Guidelines assign a base offense level of 38
“if the defendant is convicted under 21 U.S.C. § 841(b)(1)(A), (b)(1)(B), or (b)(1)(C), or 21
U.S.C. § 960(b)(1), (b)(2), or (b)(3), and the offense of conviction establishes that death or
.serioﬁs bodily injury resulted from the use of the substance.” Guidelines § 2D1.1(a)(2). The
Court found that Cryer’s murder warranted the use of this provision, and as this is not a de novo
resentencing, such interpretation should stand.

Case law supports the notion that the Court “not required to articulate specifically the
applicability, if any, of each factor, as long as the record as a whole ‘demonstrates that the
pertinent factors were taken into account by the district court.”” Unifted States v. Vautier, 144
E.3d 756, 762 (11th Cir. 1998) (quoting United States v. Eggersdorf, 126 F.3d 1318, 1322 (11th
Cir. 1997), cert. denied, 523 U.S. 1013 (1998)). Therefore, in considering the sentencing factors
under 18 U.S.C. § 3553, the circumstances of the case and associaied murder, the public safety
implications, and the applicable policy statements issued by the Sentencing Commission, this
Court has determined that Defendant is not entitled to a sentence reduction under Amendment
782.

Finally, as a housekeeping matter, Defendant’s Motion for Order to Show Cau§e, Doc.
155, 1s denied as it is now moot as a result of this Order.

Accordingly, it is hereby

ORDERED AND ADJUDGED:

1. Defendant’s Motion to Reduce Sentence, Doc. 154, is DENIED.

2. Defendant’s Motion to Show Cause, Doc. 155, is DENIED as moot.

Case No: 1:92-cr-01027-MP-AK
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DONE AND ORDERED this _4th day of November, 2015

s/Maurice M. Paul

Maurice M. Paul, Senior District Judge

Case No: 1:92-cr-01027-MP-AK
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