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Jonathan Henry Hill, a pro se federal prisoner, appeals a district court judgment denying
his petition for a writ of habeas corpus filed pursuant to 28 U.S.C. § 2254 and moves this court
for a certificate of appealability. He also requests the appointment of counsel.

In 2006, while he was serving a federal sentence for pleading guilty to bank robbery by
force and use of a weapon during a violent crime, a jury convicted Hill in state court of two
counts of first-degree murder, Mich. Comp. Laws § 750.316, and two counts of possession of a
firearm during the commission of a felony, Mich. Comp Laws § 750. 227b The convictions
arose following the shooting deaths of two victims that occurred prior to the filing of Hill’s
federal charges. He was sentenced to life imprisonment for each first-degree murder conviction
and two years of imprisonment for each felony-firearm conviction. The Michigan Court of

Appeals affirmed, People v. Hill, No. 269095, 2007 WL 2331077 (Mich. Ct. App. Aug. 16,

2007), and the Michigan Supreme Court denied leave to appeal on December 28, 2007, People v.
Hill, 742 N.W.2d 369 (Mich. 2007) (mem.).
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Sometime after September 25, 2014, Hill filed a motion for relief from judgment, which
the state trial court denied. The Michigan Court of Appeals and Michigan Supreme Court each
denied leave to appeal.

On July 19, 2016, Hill filed the instant habeas corpus petition, challenging his state-court
convictions. He claims that he received ineffective assistance of counsel and that the prosecutor
committed misconduct. The district court denied Hill’s habeas petition as time-barred by the
one-year statute of limitations set forth in 28 U.S.C. § 2244(d)(1) and declined to issue a
certificate of appealability.

Hill now moves this court for a certificate of appealability. In his motion, Hill does not
challenge the district court’s ruling that his petition is time-barred under § 2244(d)(1). Because
Hill did not raise this issue in his motion for a certificate of appealability, it is waived on appeal.
See Jackson v. United States, 45 F. App’x 382, 385 (6th Cir. 2002). Hill, however, maintains
that he “has pursued his rights diligently” to obtain “newly-discovered evidence”—two affidavits
from 2014—and that this new evidence establishes his actual innocence.

This court may issue a certificate of appealability “only if the applicant has made a
substantial showing of the denial of a constitutional right.” 28 U.S.C. § 2253(c)(2). “When the
district court denies a habeas petition on procedural grounds without reaching the prisoner’s
underlying constitutional claim,” the petitioner can satisfy § 2253(c)(2) by establishing that
“jurists of reason would find it debatable whether the petition' states a valid claim of the denial of
a constitutional right and that jurists of reason would find it debatable whether the district court
was correct in its procedural ruling.” Slack v. McDaniel, 529 U.S. 473, 484 (2000).

Hill argues that he is entitled to equitable tolling. Section 2244(d) is subject to equitable
tolling when a petitioner shows: “‘(1) that he has been pursuing his rights diligently, and (2) that
some extraordinary circumstance stood in his way’ and prevented timely filing.” Holland v.
Florida, 560 U.S. 631, 649 (2010) (quoting Pace v. DiGuglielmo, 544 U.S. 408, 418 (2005)).

Hill has not met this burden. He alleges that two affidavits constitute “newly discovered

evidence” and support his claim that the prosecution committed misconduct because it knew or

i i o b .
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should have known that its informant, George Williams, provided false testimony that implicated
Hill in the crimes.! At trial, Williams testified that, when he and Hill were cellmates in 2002 and
2003, Hill admitted to shooting the murder victims. Hill, 2007 WL 2331077, at *1.

Neither of the affidavits provided by Hill contains any facts that could not have been
discovered previously through the exercise of due diligence. The affidavits are authored by two
inmates, Nathan Hill and Leslie James Warnsley, who were previously incarcerated with
Williams on separate occasions. In Nathan’s affidavit, he claims that Williams told him that
Williams planned to implicate Hill in the murders by falsely testifying that Hill had confessed to
the murders, and asked Nathan to join him in his plan. Nathan also claims that, when he
thereafter ran into Hill in segregation, he “explained to [Hill] what [Williams] had told [him].”
Contrary to Hill’s argument, Nathan advised Hill of Williams’s statements before Hill was tried.
Nathan’s affidavit makes -clear Ithaf he told Hill what Williams said before Hill’s trial because
Hill asked in response if Nathan would testify for him and against Williams. Nathan declined,
and Hill later told him that Williams indeed was a witness against him at his trial. Although Hill
did not receive this affidavit from Nathan until 2014, the underlying facts—i.e., that Williams
intended to falsely implicate Hill in the murders—were known to Hill before his trial in 2006 by
virtue of his previous conversation with Nathan. Hill therefore knew of the factual predicate
underlying his prosecutorial misconduct claim before he was convicted and thus well before
expiration of the limitations period. Reasonable jurists therefore could not debate the district
court’s conclusion that Nathan’s affidavit is not based on any newly discovered facts and thus
does not warrant equitable tolling.

Nor could reasonable jurists debate the district court’s conclusion that Warnsley’s
affidavit does not support equitable tolling. In Warnsley’s affidavit, he claims that he met
Williams in prison in 2005 and that Williams told him “that he had returned to Michigan to
- testify as a cooperating Government witness in a high profile murder case” so that he could

“shorten his prison time” and that he “convince[d] [the government] that the person he was

1 . . .. . .
i Bc_ac%ause Hill does not raise his ineffective-assistance-of-counsel claim in his motion for a
rAtlflcate‘ of appealability, it is waived on appeal. See Jackson, 45 F. App’x at 385.
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testifying against . . . had confessed to him.” As set forth above, Hill knew—prior to his trial—
that Williams intended to testify that Hill had confessed to the murders. Thus, even if Williams’s
statements to Warnsley show that Williams intended to falsely implicate Hill—despite that the
affidavit does not mention Hill—Hill knew of Williams’s intentions when Nathan told him so
prior to trial. No jurist of reason therefore could disagree with the district court’s conclusion that
Hill is not entitled to equitable tolling.

Absent equitable tolling, the only gateway for review of an otherwise time-barred claim
is a showing of actual innocence. See McQuiggin v. Perkins, 133 S. Ct. 1924, 1928 (2013). A
credible claim of actual innocence “requires [a] petitioner to support his allegations of
constitutional error with new reliable evidence—whether it be exculpatory scientific evidence,
trustworthy eyewitness accounts, or critical physical evidence—that was not presented at trial.”
Schiup v. Delo, 513 U.S. 298, 324 (1995). The Supreme Court has cautioned that “tenable
actual-innocence gateway pleas are rare: ‘[A] petitioner does not meet the threshold requirement
unless he persuades the district court that, in light of the new evidence, no juror, acting
reasonably, would have voted to find him guilty beyond a reasonable doubt.”” McQuiggin, 133
S. Ct. at 1928 (quoting Schiup, 513 U.S. at 329).

Hill has not made this showing. Contrary to Hill’s argument, neither affidavit described
above establishes his actual innocence. As previously.explained, the facts underlying each
affidavit were known to Hill prior to trial and therefore the affidavits do not constitute new
evidence. Nor do the affidavits show that no reasonable juror would have convicted him,
particularly in view of the evidence presented at trial showing that “Hill shot [one of the victims]
multiple times in the back as [the victim] staggered away,” which “indicates that Hill not only
intended to kill [the victim], but that he had time to contemplate his actions between shots” and
thus “killed [the victim] with premeditation and deliberation.” Hill, 2007 WL 2331077, at *2.

Jurists of reason therefore could not debate the district court’s finding that the affidavits do not

support a credible claim of actual innocence to overcome the statute of limitations.
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Accordingly, the court DENIES the application for a certificate of appealability and

DENIES as moot the request for the appointment of counsel.

ENTERED BY ORDER OF THE COURT

Deborah S. Hunt, Clerk
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) UNITED STATES DISTRICT COURT E Page [ &5 §
WESTERN DISTRICT OF MICHIGAN e 3 Pages }g
SOUTHERN DIVISION e ———
' JONATHAN HENRY HILL,
Petitioner, Case No. 1:16-cv-950
v. 4 | HON. JANET-T. NEFF
STATE OF MICHIGAN,
Respondent. |
;-
OPINION AND ORDER

This is a habeas corpus petition filed pursuant to 28 U.S.C. § 2254. The matter was referred

to the Magistrate Judge, who issued a Report and Recommendation (R&R, Dkt 6), recommending

~ that this Court deny the petition as barred by the one-year statute of limitations. The matter is

preséntly before the Court on Petitioner’bs objections to the Report and Recommendation (Objs., Dkt .
7). Inaccordance with 28 U.S.C. § 636(b)(1) and FED. R. C1v. P. 72(b)(3), the Court has considered
de novo those portions of the', Report and Reconm;endation to which objections hav¢ been made.
The Court denies the objections and issues this Opinion and Order. The Court will also issue a
Judgment in this § 2254 proceeding. See Gillis v. United States, 729 F.3d 641, 643 (6th Cir. 2013)
(requiring a separate judgment in habeas proceedings). (

First, Petitioner assérts that equitable tolling of the statute of limitations is required because
"pr_eviously-unavailable'evidence of his actual innocence which became available only immediately
prior to Petitioner’s motion for post-conviction relief ﬁled ...onMay 4,2015...,1s sufﬁéient to

N

overcome the reason stated in the Magistrate’s Report and Recommendation for denying Petitioner’s
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Motion under 28 [U.S.C.] § 2254” (Objs., Dkt 7 at PagelD.78).. As the Magistrate Judge noted, “[a]
petitioner seeking equitable tolling of the habeas stattlté of limitations has the burden of establishing
two elements ‘(1) that he has been pursuing his rights diligently, and (2) that some:extraordinary
circumstance stood in his way’” (R&R, Dkt 6 at PagelD.71, quoting Holland v. Florida, 560 U.S.
631, 649 (2010)). Petitioner has presented no evidence or argument showing that he diligently
pursued his rights, and for the reasons set forth in the Report and Recommendation, his equitable
tolling argument is without merit.(R&R, Dkt 6 at PagelD.71-72) (stating that Petitioner was aware
of the evidence since 2005 and had not been pursuing his rights).

Second, Petitioner asserts that the Magistrate.Judge made two “erroneous findings™: (1)
“denial of relief due to ‘failure to raise the issues in his direct appeal or actual prejudice,” and (2)
“application of the incorrect rule concerning 28 [U.S.C.] § 2244 time limitation” (Objs., Dkt 7 at~
PagelD.78-79). |

_ Aé to the first “erroneous finding,” Petitioner asserts that “he h'as consistently maintained his
actual innocence and was prevented from submitting evidence in the form of witness statements until
those witnesses came forward. Such circumstances show good cause for Petitioner having not raised
these same grounds for relief during the direct appeal process” (id. at PagelD.79). Petitioner’s
objection does not address the Magistrate Judge’s Report and Recommendation, but instead the
opinion of the 37th Circuit Court for the County of Calhoun (Dkt 2-4). Petitioner must specifically
designate the part of the Report and Recommendation to which he objects and the basis for such
objection, pursuant to W.D. MICH. LCIVR 72.3(b). Because Petitioner’s objection does not go to

the Report and Recommendation, it is without merit.
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As to the second “erroneous finding,” Petitioner asserts that “the Court should evaluate his
claims pursuant to 28 [U.S.C.] § 2244(d)(1)(D) . . . ” (Objs., Dkt 7 at PageID.80). Petitioner states
that “[a)ffidavits [q]ualify as [n]ew [e]vidence,” showing that the statute of limitations did not begin
to run until the affidavit evidence ‘“could have been discovered,” pursuant to 28 U.S.C.
§ 2244(d)(1)(D) v(id.). Petitioner’s argument fails to demonstrate any factual or legal error in the
Magistrate Judge’s analysis or conclusion. As the Magistrate Judge noted, “the running of the

limitations period does not await the collection of evidence-which-supports the facts, including

_ supporting affidavits” (R&R, Dkt 6 at PagelD.73, citing Redmond v. Jackson, 295 F. Supp. 2d 767,

772 (E.D. Mich. 2003)). “Petitioner knew of Mr. Hill’s conversation with Mr. Williams before he
was tried,” which shows that the evidence was already discovered (id. at PageID.74). Therefore,
Petitioner’s disagreement with the Magistrate Judge’s analysis and conclusion does not warrant its
rejection.

Third, Petitioner states that “[e]vidence of [p]erjury [r]equires [g]ranting [r]elief” (Objs., Dkt
7 at PagelD.82). Petitioner merely reargues this claim (see Dkt 2 at PagelD.19) and pﬁints to no
specific error in the Magistrate Judge’s analysis or cqnclusions. Such géneral argument does not

constitute proper objection to a Report and Recommendation. Miller v. Currie, 50 F.3d 373, 380

(6th Cir. 1995); Howard v. Sec’y of Health & Human Servs., 932 F.2d 505, 508-09 (6th Cir. 1991).

. In any event, the Court finds Petitioner’s argument without merit because, in pertinent part, he did

not present evidence showing that the government knew that it was using false testimony at trial.
See Coe v. Bell, 161 F.3d 320, 343 (6th Cir. 1998) (stating the elements for a habeas p'etitioner to

succeed on due process grounds involving perjured testimony). Additionally, Petitioner presents
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the Court with no authority stating that such a claim overcomes the statute of limitations.
Petitioner’s objection is without merit. = .

Having determined Petitioner’s: objections lack merit, the Court must further determine
pursuant to 28 U.S.C. § 2253(c) whether to grant a certificate of appealability as to the issues raised.
See RULES GOVERNING § 2254 CASES, Rule 11 (requiring the district court to “issue or deny a
certificate of appealability when it enters a final order”). The Court must review the issues
individually. Slackv. McDaniel, 529 U.S. 473 (20005; Murphy v. Ohio, 263 F.3d 466, 466-67 (6th
Cir. 2001).

“When the district court denies a habeas petition on procedural grounds withoutreaching the
prisoner’s underlying constitutional claim, a COA should issue when the prisoner shows, at least,
that jurists of reason would find it debatable whether the petition states a valid claim of the denial
of a constitutional right and that jurists of reason would find it debatable whether the district court
was correct in its procedural ruling. Slack, 529 U.S. at 484. Where a plain procedural bar is present
* and the district court is correct to invoke it to dispose of the case, a reasonable jurist could not
conclude either that the district court erred in dismissing the petition or that the petitioner should be
allowed to proceed further.” Id. Upon review, this Court finds that reasonable jurists would not find
the Court’s procedural ruling debatable as fo each issue asserted. A certificate of appealability will
therefore be denied.

Accordingly:

THEREFORE, IT IS ORDERED that the Objections (Dkt 7) are DENIED and the Report
and Recommendation of t/he Magistrate Judge (Dkt 6) is APPROVED and ADOPTED as the

Opinion of the Court.




)
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ITISF URTHER ORDERED that the petition for habeas corpus relief (Dkt 1) is DENIED®
for the réasons stated in the Report and Recommendation. |

IT IS 'FURTHER ORDERED that a certificate of dppealability pursuant to 28 U.S.C.
§ 2253(c) is DENIED as to each issue asserted..
Dated: November 28, 2016 ' /s/ Janet T. Neff

JANET T. NEFF '
United States District Judge
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UNITED STATES OF AMERICA
UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF MICHIGAN

SOUTHERN DIVISION
JONATHAN HENRY HILL,
Petitioner, Case No. 1:16-cv-950
V. Honorable Janet T. Neff
STATE OF MICHIGAN,
Respondent.
/

REPORT AND RECOMMENDATION

This is a habeas corpus action brought by a federal prisoner pursuant to 28 U.S.C.
§ 2254. Promptly after the filing of a petition for habeas corpus, the Court must undertake a
preliminary review of the petition to determine whether “it plainly appears from the face of the
petition and any exhibits annexed to it that the petitioner is not entitled to relief in the district court.”
Rule 4, RULES GOVERNING § 2254 CASES; see 28 U.S.C. § 2243. If so, the petition must be
summarily dismissed. Rule 4; see Allen v. Perini, 424 F.2d 134, 141 (6th Cir. 1970) (district court
has the duty to “screen out” petitions that lack merit on their face). A dismissal under Rule 4
includes those petitions which raise legally frivolous claims, as well as those containing factual
allegations that are palpably incredible or false. Carson v. Burke, 178 F.3d 434, 436-37 (6th Cir.
1999). The Court may sua sponte dismiss a habeas action as time-barred under 28 U.S.C. § 2244(d).
Day v. McDonough, 547 U.S. 198, 209 (2006). After undertaking the review required by Rule 4,

I conclude that the petition is barred by the one-year statute of limitations.
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Discussion
I. Factual Allegations

Petitioner Jonathan Henry Hill is currently incarcerated at the United States
Penitentiary in Tucson, Arizona. On July 5, 2002, Petitioner pleaded guilty in this Court to one
count of bank robbery by force in violation of 18 U.S.C. § 2113 and use of a weapon during a
violent crime in violation of 18 U.S.C. § 924(c). The Court sentenced Petitioner to 235 months on
the bank robbery count and seven years on the use of a weapon count, to be served consecutively,
followed by supervised release for 3 years.

During the time Petitioner was serving his federal sentence, he was tried for another
crime in Calhoun County Circuit Court. The Michigan Court of Appeals described the underlying
facts and procedural history as follows:

This case arises out of the April 24, 2001 shooting deaths of Philip Terrell and
Stephen Haley. On the night of the shootings, Haley’s body was found in a church
parking lot in Battle Creek, Michigan. Later that night, Terrell’s body was found in
the front passenger seat of a green Cadillac parked in a nearby hospital parking lot.
Medical evidence revealed that Haley died as result of three gunshot wounds to the
back and that Terrell died from a single gunshot wound to the head.

Several days later, Hill admitted to meeting Terrell and Haley in the church parking
on the night of the shootings, but he denied being the shooter. At trial, George
Williams testified that, between late 2002 and early 2003, he and Hill were cellmates
in a federal prison. According to Williams, Hill admitted shooting both Haley and
Terrell. Hill told Williams that he met the men to exchange drugs. Hill said that he
and the two men sat in a green Cadillac while conducting the drug deal. At some
point, Terrell, who was sitting in the front passenger seat, “jumped,” and Hill shot
him. Hill fired a second shot after, the driver, Haley jumped out of the car. As Haley
staggered away, Hill got out of the car and shot him again. After the shootings, Hill
stole money and drugs from the trunk of the Cadillac, as well as jewelry and cash
from the victims’ bodies. Hill told Williams that he then drove away in the Cadillac,
with Terrell still inside.

People v. Hill, No. 269095, 2007 WL 2331077 at *1 (Mich. Ct. App. Aug. 16, 2007). During

January of 2006, the jury convicted Petitioner of two counts of first-degree murder and two counts

-2
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of felony firearm. On February 27, 2006, the trial court sentenced Petitioner to concurrent life terms
of imprisonment on the murder convictions consecutive to a pair of two year terms of imprisonment
on the felony-firearm convictions.

Petitioner appealed his convictions and sentences to the Michigan Court of Appeals
raising two issues: (1) the evidence was insufficient to find him guilty of the premeditated murder
of Haley and (2) his trial counsel was ineffective for failing to request an instruction on the lesser-
included offense of voluntary manslaughter. Id. at *1-2. By unpublished opinion dated August 16,
2007, the court of appeals affirmed the trial court.

Petitioner then filed an application for leave to appeal in the Michigan Supreme
Court. That court denied the application by order entered December 28, 2007.

Petitioner took no further action until some time after September of 2014, when he
filed a motion for post-conviction relief in the Calhoun County Circuit Court raising essentially the
same issues he raises in his habeas petition.1 On March 30, 2015, the trial court denied Petitioner’s
motion because he had failed to demonstrate good cause for his failure to raise the issues in his
direct appeal or actual prejudice. (Op., ECF No. 2-4.) The Michigan Court of Appeals and
Michigan Supreme Court denied leave to appeal that decision by orders entered June 19, 2015, and

May 24, 2016, respectively.

'Petitioner did not report the date he filed his motion; however, the Affidavit of Nathan Hill filed in support of
his state court motion and this habeas petition is dated September 25, 2014.

-3
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Petitioner filed his petition for relief in this Court on July 19, 2016.% He raises two
issues: first, ineffective assistance of counsel due to counsel’s failure to adequately investigate the
testimony proffered by the state’s sole witness, George Williams (ECF No. 1, PagelD.5); and
second, prosecutorial misconduct in that the state knew or should have known that their informant
was deliberately fabricating evidence implicating Petitioner (ECF No. 1, PagelD.7).

I1. Statute of Limitations

Petitioner’s application is barred by the one-year statute of limitations provided in
28 U.S.C. § 2244(d)(1), which became effective on April 24, 1996, as part of the Antiterrorism and
Effective Death Penalty Act, PUB. L. NO. 104-132, 110 STAT. 1214 (AEDPA). Section 2244(d)(1)
provides:

(1) A I-year period of limitation shall apply to an application for a writ of habeas
corpus by a person in custody pursuant to the judgment of a State court. The
limitation period shall run from the latest of

(A) the date on which the judgment became final by the conclusion of direct
review or the expiration of the time for seeking such review;

(B) the date on which the impedimentto filing an application created by State
action in violation of the Constitution or laws of the United States is
removed, if the applicant was prevented from filing by such State action;

(C) the date on which the constitutional right asserted was initially
recognized by the Supreme Court, if the right has been newly recognized by
the Supreme Court and made retroactively applicable to cases on collateral
review; or

*Under Sixth Circuit precedent, the application is deemed filed when handed to prison authorities for mailing
to the federal court. Cook v. Stegall, 295 F.3d 517, 521 (6th Cir. 2002). Petitioner dated his application on July 19,
2016, and it was received by the Court on July 27, 2016. Thus, it must have been handed to prison officials for mailing
at some time between those dates. For purposes of this Report and Recommendation, I have given Petitioner the benefit
of the earliest possible filing date. See Brand v. Motley, 526 F.3d 921, 925 (6th Cir. 2008) (holding that the date the
prisoner signs the document is deemed under Sixth Circuit law to be the date of handing to officials) (citing Goins v.
Saunders, 206 F. App’x 497, 498 n.1 (6th Cir. 2006)).

-4
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(D) the date on which the factual predicate of the claim or claims presented
could have been discovered through the exercise of due diligence.

28 U.S.C. § 2244(d)(1). “The subsection . .. provides one means of calculating the limitation with
regard to the ‘application’ as a whole, § 2244(d)(1)(A) (date of final judgment), but three others that
require claim-by-claim consideration, § 2244(d)(1)(B) (governmental interference); § 2244(d)(1)(C)
(new right made retroactive); § 2244(d)(1)(D) (new factual predicate).” Pace v. DeGuglielmo, 544
U.S. 408, 416 n.6 (2005). In every case the court must determine the date provided by
§ 2244(d)(1)(A), and then evaluate whether it is later than the dates provided by subparagraphs (B),
(C), or (D) if those subparagraphs are applicable to one or more of the claims raised in the
application.

A. § 2244(d)(1)(A)

In most cases, § 2244(d)(1)(A) provides the operative date from which the one-year
limitations period is measured. Under that provision, the one-year limitations period runs from “the
date on which the judgment became final by the conclusion of direct review or the expiration of the
time for seeking such review.” 28 U.S.C. § 2244(d)(1)(A). According to paragraph nine of
Petitioner’s application, Petitioner appealed his conviction to the Michigan Court of Appeals and
the Michigan Supreme Court. The Michigan Supreme Court denied his application on December
28,2007. Petitioner did not petition for certiorari to the United States Supreme Court. The one-year
limitations period, however, did not begin to run until the ninety-day period in which Petitioner
could have sought review in the United States Supreme Court had expired. See Lawrence v. Florida,
549U.S.327,332-33 (2007); Bronaugh v. Ohio, 235 F.3d 280, 283 (6th Cir. 2000). The ninety-day

period expired on March 28, 2008.
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Petitioner had one year from March 28, 2008, to file his habeas application.
Petitioner filed on July 19, 2016. Petitioner obviously filed more than one year after the time for
direct review expired. Thus, to the extent the timeliness of the petition is measured from the date
provided by 28 U.S.C. § 2244(d)(1)(A), his application is time-barred.

The running of the statute can be tolled, either by operation of the habeas statute or
proper application of equitable doctrines. The habeas statute provides that the running of the statute
of limitations is tolled when “a properly filed application for State post-conviction or other collateral
review with respect to the pertinent judgment or claim is pending.” 28 U.S.C. § 2244(d)(2); see
also Duncanv. Walker, 533 U.S. 167, 181-82 (2001) (limiting the tolling provision to only State,
and not Federal, processes); Artuz v. Bennett, 531 U.S. 4, 8 (2000) (defining “properly filed”).
Petitioner’s application for pést-conviction review was pending from, at the earliest, September of
2014,* to May of 2016. The one-year period, however, had expired long before Petitioner filed his
motion. The tolling provided by 28 U.S.C. § 2244(d)(2) can only serve to pause a clock that has not
yet fully run. Payton v. Brigano, 256 F.3d 405, 408 (6th Cir. 2001). Once the limitations period is
expired, collateral petitions can no longer serve to avoid a statute of limitations. Id.; McClendon v.
Sherman, 329 F.3d 490, 493 (6th Cir. 2003). Statutory tolling, standing alone, is insufficient to avoid
the time bar.

The one-year limitations period applicable to § 2254 may also be equitably tolled.
See Holland v. Florida, 560 U.S. 631, 645 (2010); Akrawi v. Booker, 572 F.3d 252, 260 (6th Cir.
2009); Keenan v. Bagley, 400 F.3d 417, 420 (6th Cir. 2005). A petitioner bears the burden of

showing that he is entitled to equitable tolling. See Keenan, 400 F.3d at 420; Allen v. Yukins, 366

3See note 1, infra.
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F.3d 396, 401 (6th Cir. 2004). The Sixth Circuit repeatedly has cautioned that equitable tolling
should be applied “sparingly” by this Court. See, e.g., Hall v. Warden, Lebanon Corr. Inst., 662
F.3d 745, 749 (6th Cir. 2011); Robertson v. Simpson, 624 F.3d 781, 784 (6th Cir. 2010); Sherwood
v. Prelesnik, 579 F.3d 581, 588 (6th Cir. 2009). A petitioner seeking equitable tolling of the habeas
statute of limitations has the burden of establishing two elements: “(1) that he has been pursuing his
rights diligently, and (2) that some extraordinary circumstance stood in his way.” Holland, 560 U.S.
at 649 (citing Pace v. DiGuglielmo, 544 U.S. 408, 418 (2005)); Lawrence, 549 U.S. at 335; Hall,
662 F.3d at 750; Akrawi, 572 F.3d at 260.

Petitioner has failed to raise equitable tolling or allege any facts or circumstances that
would warrant its application in this case.* The fact that Petitiqner is untrained in the law, was
proceeding without a lawyer, or may have been unaware of the statute of limitations for a certain
period does not warrant tolling. See Allen, 366 F.3d at 403-04; see also Craig v. White, 227 F.
App’x 480, 482 (6th Cir. 2007); Harveyv. Jones, 179 F. App’x 294, 299-300 (6th Cir. 2006); Martin
v. Hurley, 150 F. App’x 513, 516 (6th Cir. 2005); Fisher v. Johnson, 174 F.3d 710, 714 (5th Cir.
1999) (“[I]gnorance of the law, even for an incarcerated pro se petitioner, generally does not excuse
[late] filing.”).

Moreover, based on the materials filed with his petition, it is apparent that Petitioner
has not pursued his rights with the requisite diligence. Petitioner first claims that his trial counsel
was ineffective for failing to properly investigate the credibility of the jailhouse informant.

Petitioner was aware of the problem as early as December of 2005. Petitioner received a letter from

“On his form petition, Petitioner indicates his petition is timely because it “is being filed within the state[’]s 1
yrs time frame.” (ECF No. 1, PagelD.12.) He makes no reference to tolling, his diligence, or extraordinary
circumstances.

-7-
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his counse! dated December 22, 2005, that informed him that his counsel still had to hire an
investigator, because the investigator he initially hired had been hospitalized. (ECF No. 2-3,
PagelD.53.) Instead, “[counsel] simply let the investigation die, unfinished and incomplete.” (ECF
No. 2, PagelD.27.) Counsel’s failure, however, was readily apparent to Petitioner at Petitioner’s
trial less than a month later. The same is true with respect to Petitioner’s claim of prosecutorial
misconduct. That claim is premised on the prosecutor’s actual or constructive knowledge that Mr.
Williams’ testimony was a fabrication.

Although Petitioner was aware of his counsel’s failing and the prosecutor’s
misconduct as early as January of 2006, he has provided no indication of his diligence in the ensuing
years. The affidavit of Nathan Hill reveals that Mr. Hill had informed Petitioner of George
Williams® confession of false testimony before Petitioner was even tried.” Affiant Leslie James
Warnsley indicates that even though he was in George Williams’ pod in the Calhoun County jail,
he had never been asked, questioned, or interviewed about Mr. Williams’ deceit until “now,” June
26,2014. (ECF No. 2-1, PagelD.49.) Thus, despite knowing that Mr. Williams had informed fellow
prisoners that he, Mr. Williams, had lied when he testified at Petitioner’s trial, Petitioner waited
years to pursue the matter. Under those circumstances, it simply cannot be said that Petitioner was
pursuing his rights diligently. Accordingly, Petitioner is not entitled to equitable tolling of the

statute of limitations.

’After recounting George Williams’ confession of deceit, Mr. Hill reports that he explained to Petitioner “what
George had told me.” (ECF No. 2-2, PagelD.51.) Mr. Hill further indicates that subsequent to that explanation he again
ran into Petitioner who had just come back from court. (/d.) Petitioner indicated to Mr. Hill that George Williams had
indeed been a witness against him. (/d.) Thus, Petitioner knew of Mr. Hill’s knowledge of Mr. Williams’ deceit before
Petitioner’s trial.

-8-
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B. § 2244(d)(1)(D)

The result is the same even if timeliness is measured pursuant to § 2244(d)(1)(D).
That subsection provides that the limitations period begins to run when a petitioner knows, or
through due diligence, could have discovered, the important facts for his claims, not when the
petitioner recognizes the legal significance of the facts. See Redmond v. Jackson, 295 F. Supp. 2d
767,771 (E.D. Mich. 2003). “The question under the provision is not when prisoners first learned
of the new evidence; it is when they should have learned of the new evidence had they exercised
reasonable care.” Townsendv. Lafler, 99 F. App’x 606, 608 (6th Cir. 2004) (citing Owens v. Boyd,
235 F.3d 356, 359 (7th Cir. 2000)). Section 2244(d)(1)(D) “does not convey a statutory right to an
extended delay while a petitioner gathers every possible scrap of evidence that might support his
claim.” Redmond, 295 F.Supp.2d at 771 (quoting Sorce v. Artuz, 73 F. Supp. 2d 292, 294-95
(E.D.N.Y. 1999)). “Rather, it is the actual or putative knowledge of the pertinent facts of a claim
that starts the clock running on the date on which the factual predicate of the claim could have been
discovered through due diligence, and the running of the limitations period does not await the
collection of evidence which supports the facts, including supporting affidavits.” Id. at 772 (citing
Tate v. Pierson, 177 F. Supp. 2d 792, 800 (N.D. I11. 2001), and Flanagan v. Johnson, 154 F.3d 196,
198-99 (5th Cir. 1998)).

A habeas petitioner has the burden of proof in establishing that he exercised due
diligence in searching for the factual predicate of the habeas claims. Stokes v. Leonard, 36 Fed.
Appx. 801, 804 (6th Cir. 2002). Unsupported and conclusory arguments are insufficient to warrant
application of § 2244(d)(1)(D). Redmond, 295 F. Supp. 2d at 772; Grayson v. Grayson, 185 F.

Supp. 2d 747, 750-51 (E.D. Mich. 2002) (holding that a petitioner does not show how the factual
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predicate could not have been discovered earlier if he fails to indicate the steps he took to discover
the claims). The key to deciding whether evidence is ‘newly discovered’ or only ‘newly available’
is to ascertain when the defendant found out about the information at issue.” United States v. Turns,
198 F.3d 584, 587 (6th Cir. 2000).

As set forth above, Petitioner knew of Mr. Hill’s conversations with Mr. Williams
before he was tried. The fact that Mr. Hill might not have been willing to provide an affidavit at that
time is immaterial. “[T]he running of the limitations period does not await- the collection of
evidence which suprorts the facts, including supporting affidavits.” Redmond, 295 F. Supp. 2d at
772. Thus, the one' year period of limitation measured under 2244(d)(1)(D) provides no relief for
Petitioner.

C. Actual innocence

In McQuigginv. Perkins, 133 S. Ct. 1924, 1931-32 (2013), the Supreme Court held
that a habeas petitioner who can show actual innocence under the rigorous standard of Schlup v.
Delo, 513 U.S. 298 (1995), is excused from the procedural bar of the statute of limitations under the
miscarriage-of-justice exception. In order to make a showing of actual innocence under Schlup, a
Petitioner must present new evidence showing that “‘it is more likely than not that no reasonable
juror would have convicted [the petitioner].”” McQuiggin, 133 S. Ct. at 1935 (quoting Schlup, 513
U.S. at 329 (addressing actual innocence as an exception to procedural default)). Because actual
innocence provides an exception to the statute of limitations rather than a basis for equitable tolling,
a petitioner who can make a showing of actual innocence need not demonstrate reasonable diligence
in bringing his claim, though a court may consider the timing of the claim in determining the

credibility of the evidence of actual innocence. Id. at 1936.

210 -
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In the instant case, although Petitioner suggests that he is actually innocent, he
proffers no new evidence of his innocence, much less evidence that makes it more likely than not
that no reasonable jury would have convicted him. Schiup, 513 U.S. at 329. A valid claim of actual
innocence requires a petitioner “to support his allegations of constitutional error with new reliable
evidence--whether it be exculpatory scientific evidence, trustworthy eyewitness account, or critical
physical evidence--that was not presented at trial.” Id. at 324. Furthermore, actual innocence means
“factual innocence, not mere legal insufficiency.” Souter v. Jones, 395 F.3d 577, 590 (6th Cir. 2005)
(quoting Bousley v. United States, 523 U.S. 614, 623 (1998). Here, even if the Court accepts as true
~ the allegations in the affidavits offered by Petitioner, it may call into question the legal sufficiency
of the prosecutor’s proofs, but it does not show that Petitioner is actually innocent. Put differently,
even if Mr. Williams were lying about Petitioner confessing the crime, it would not mean that
Petitioner did not commit the crime.®

A petitioner “must produce evidence of innocence so strong that the court can not
have confidence in the outcome of the trial unless the court is also satisfied that the trial was free
of nonharmless constitutional error.” Allen v. Yukins, 366 F.3d 396, 405 (6th Cir. 2004) (internal
quotations and citations omitted). Petitioner has made no such showing in this case. His contention
that his habeas claims have merit does not state a claim of actual innocence. Moreover, he has
presented no new reliable evidence in support of such a claim. Accordingly, Petitioner is not

entitled to equitable tolling of the statute of limitations. Because Petitioner has wholly failed to

SEven viewed from the perspective of legal sufficiency, Petitioner has failed to demonstrate his innocence. 1If
Mr. Hill and Mr. Warnsley had been permitted to testify at Petitioner’s trial, the jury still could have resolved the
credibility contest between Mr. Williams, on the one hand, and Mr. Hill and Mr. Warnsley, on the other hand, in favor
of conviction. Mr. Williams’ testimony would still have been legally sufficient to convict Petitioner even if its credibility
were called into question.
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provide evidence of his actual innocence, he is not excused from the statute of limitations under 28
U.S.C. § 2244(d)(1). His habeas petition therefore is time-barred.

The Supreme Court has directed the District Court to giv_e fair notice and an adequate
opportunity to be heard before dismissal of a petition on statute of limitations grounds. See Day,
547 U.S. at 210. This report and recommendation shall therefore serve as notice that the District
Court may dismiss Petitioner’s application for habeas corpus relief as time-barred. The opportunity
to file objections to this report and recommendation constitutes Petitioner’s opportunity to be heard
by the District Judge.

Recommended Disposition

For the foregoing reasons, I recommend that the habeas corpus petition be denied
because it is barred by the one-year statute of limitations. I further recommend that a certificate of

appealability be denied. See Slack v. McDaniel, 529 U.S. 473 (2000).

Date: September 15,2016 /s/ Ellen S. Carmody
ELLEN S. CARMODY
United States Magistrate Judge

NOTICE TO PARTIES

Any objections to this Report and Recommendation must be filed and served within 14 days of
service of this notice on you. 28 U.S.C. § 636(b)(1)(C); FED.R. Civ. P. 72(b). All objections and
responses to objections are governed by W.D. Mich. LCivR 72.3(b). Failure to file timely
objections may constitute a waiver of any further right of appeal.” United States v. Walters, 638 F.2d
947 (6th Cir. 1981); see Thomas v. Arn, 474 U.S. 140 (1985).
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