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QUESTION(S) PRESENTED

1. Did the United States Court of Appeals for the Fourth Circuit
Err by denying a Certificate of Appealbility (COA), due to its

exceeding the scope of the (COA) analysis?

2. Did the United States Court of Appeals for the Fourth Circuit
Err by affirming both the District Court, and Circuit Court's

erroneous Denial of his Habeas Petitions, due to an unreasonable

application of the law, which-Wés-contrary to this Court's
precedent. set in Missouri v. Frye, 566 US..134, 132 S.Ct. 1399,
182 L.Ed. 2d 379 (2012) US LEXIS 23217



LIST OF PARTIES -

[\’{All parties appear-in the caption of the case on the cover page.

[ ] All parties do not appear in the caption of the case on the cover page. A list of
all parties to the proceeding in the court whose judgment is the subject of this
petition is as follows:
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IN THE

SUPREME COURT OF THE UNITED STATES
PETITION FOR WRIT OF CERTIORARI

Petitioner respectfully prays that a writ of certiorari issue to review the judgment below.

OPINIONS BELOW

[/] For cases from federal courts: |

The opinion of the United States court of appeals appears at Appendix 8 to
the petition and is ,

[] reported at. ; Or,

[ ] has been de51gnated for pubhcatlon but is not yet reported; or,

[T is unpublished.

o

The opinion of the United States district court appears at Appendix € to
the petition and is

[ ] reported at ‘ ' ; or,
[ 1 has been designated for publication but is not yet reported; or,
[T is unpublished.

[ ] For cases from state courts:

The opinion of the highest state court to review the merits appears at
Appendix to the petition and is :

[ ] reported at ; or,
[ 1 has been designated for pubhcatlon but is not yet reported or,
[ 1 is unpublished.

The opinion of the court
appears at Appendix to the petition and is

[ ] reported at ’ ; Or,
[ ] has been designated for publication but is not yet reported or,
[ 1 is unpublished.
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JURISDICTION -

[ ] For cases from federal courts:

The date on which the United States Court of Appeals decided my case
was /lu‘/caj«/- «ﬂfJ RoO/% _ 4

[ ] No petition for rehearing was timely filed in my case.

["{ A timely petition for rehearing was denied by the United States Court of
Appeals on the following date: & r‘OJe/o?Jc,w/J/ , and a copy of the
order denying rehearing appears at Appendix _4____. :

[ ] An extension of time to file the petition for a writ of certiorari was granted
-to and including (date) on __ (date)
in Application No. ___A

The jurisdiction of this Court is invoked under 28 U. 8. C. § 1254(1).

[ ] For cases from state courts:

The date on which the highest state court decided my case was
A copy of that decision appears at Appendix _

[ ] A timely petition for réhearing was thereafter denied on the following date:
, and a copy of the order denying rehearing

appears at Appendix

[ 1 An extension of time to file the petition for a writ of certiorari was granted
to and including (date) on (date) in
Application No. A

The jurisdiction of this Court is invoked under 28 U.S. C. §1257(a).



CONSTITUTIONAL AND STATUTORY PROVISIONS INVOLVED

1. The United States.Court: of Appeals for- ‘the Fourth CerUJt
exceeded the scope of the Certlflcate of Appealability -(COA)
Ana]y51s, which-was contrary ‘to this Court's. declqlon and precedent
set - in Buck v. Dav1s, 508 U.S., 137 S.Ct., 197 L.Ed. 2d 1,:£2©I7),
LEXTS 1429. | | |

, A
2. Petltloner .S trial counsel was ineffective when he failed to

communicate the favorable terms and conditions of a plea offer,
which was contrary to this Court's dec1elon andﬂprecedentq set in
both Missouri v. Frye, 566 U.S. 133, 132 S.Ct. 1399, 1408 (U.S. Mo.
2012); ‘and Lafler v. Cooper, 566 U.S. 156, 132 S;Ct.'1376{(US. 2012).



STATEMENT OF THE CASE

The petitioner ‘is incarcerated'pursuauf to the final judgment -
of the City of Suffolk Circuit.Court, which was entered on,
October 8, 2011. Petitioner had a trial by Jury, and waéVCouVicted
of Statutory Burglary  and Grand'Larceny. The TriaiACourt
éentenced petitioner in accordance with the jury's recommendation
of 20 years,of.incarcerarion, Petitioner filed.a Petifion for
Appeal to the Ceurt of Appeals of- Vlrglnla, which was denlod on
May 9, 2012 A three judge panel -of the same court afflrmed the
denial .on August 14, 2012. Petltloner then appealed to. the Supreme
Court of Vlrglnla, whlch was. refused on January 25, 2013.
Petitioner then filed @ Writ.of Habeas Corpus on February 19 2014
in the City of: Suffolk C1rcu1t Court Betltloner s* state habeas
© corpus- was: denled«on July .20, 2015, Petltloner then filed a 2254
Habeas Petition to the United States District Court, Eastern
District of-Vlrglnla, which was denied on April: 6,.2018:
Petitioner'theh;timely filed a petition for.appeal and . a petition
for rehearing in the United States Court ofjAppeais'for the
Fourth Circuit,awhich.were‘both denied and are. enclosed as

appendices A;B.

|



REASONS FOR "‘GRANTING.' THE PETITION

1. The United States Couft;ofprpeéis for the Fourth Circuit
erred by denylng a Certificate of Appealablllty (COA), due-to its
exceeding’ the scope of (COA) analysis.

Petitioner submlts he should have been gLanted a (COA) pursuant
to Buck v. Davis, 508 U.S. y 137 S.Ct., 197 L.Ed. 2d.» 1,. (2017),

U.S. LEXIS 1429, Petltloner submlts he meets the same: three issues
outlined in Davis(supra), which are; (1) ‘Court.of Appeals exceeded
scope of COA analy81Q, (2) accused demonstrated - 1netfect1ve |
assistance; (3) Federal District Court abused discretion by .denying
rellef under 2254 Habeas Petition. Petitiomer submits the following
to proveﬂhe has the,same=3_issues:_

- (1) Court of Appeals exceed scope of COA-analysis: Buck v.
Davis, at L.Ed DIgest: Appeals § 1321, states;,"TOfobtain a
certifieate of appealability, a petitioner is required to make a
substantial showing of the denial of a Constitutional right. 28
U.S.C.S. §-2253," Petitioner submits he clearly established, for
Sixth Amendment purooses,thatwthe Commonwealth's Attorney offered
him a favorable plea by email  to petitioner's -trial counsel, and
trial counsel failed to-communicate the plea offer withythe
favorable conditioos, which is reffered as (Attach 1. ) throughout
the record. Petitioner submits trial counsel’states in a August 14,
2013, letter (Attach 2.); in which he states, "I did not have.a
"copy of the email with me-ahd did not show it to him at.that time
but did explain-all the details in it except I'm not sure that I
.told him the exact numbers the Commonwealth S Attorney had

calculated foE“hlomsehtence guldellnes.“ Petitioner submits he has



clearly made a substantial showing of the denial of a
constitutional,rightf thus requiring a (COA); (2) Accused
demonstrated -ineffective. a331stance "Petitioner: submltstputeuant
to (Attach‘z.), his counsel is admitting that he ie'not'sute if
he told petitioner, the exact numbers - the Commouwealth' ‘Attorney
had calculated for- hlS sentence guidelines.. Petltloner submits
this is 1neffect1ve assistance per-Missouri:v. Frye, 566 U;S. 133,
132 s.Gt. 1399, 1408 (U.S. Mo-. 2012); and Lafler'v.eceoper, 566 °
U.S. 156, 132 S.Ct. 1376 (U.S. 2012).; (3) Federal District

Court abused discretien bytdenying relief under 2254 Habees
Petition: Petitioner submits it is clear +by the District Court's
Report and Recommendatlon, ‘that the. Court arbltrurlly and
caprlclouuly denied- petltloner the -appropriate relief based on

‘a meritless assertion of the  facts-of ev1dencew Petitioner submits
the District Court was .required to grant relief .pursuant to the
precedent set in'Miesouri.V, Frye, (supra).

2. Petitioner.submits based on: (Attach 2.), in which his
trial counsel is admitting that*he is mot sure if.he told
petltloner the exact numbers the Commonweal:th's Attorney had
calculated for 'his sentence- gu1de11nes, the Court’ was requ1red to
hold an evidentiary hearing.

Petitioner submitSapursuant to Grogans v. United States; 2014
' U.S. Dist. LEXIS 55843, the Court states, '"Though the claim is
somewhat ‘suspect, the Court -cannot say without hesitation that
counsel conveyed the favorable offer and will ‘therefore cenduct
an evidentiary hearing to resolve tne matter.'" Petitioner
submits it is clear that counsel did not convey the:favqrable~

offer -and therefore,.reqniring anaevidentiary;hearing'td;be held.



-Petitioner submits. Grogans v. United States, 2014 U.S. Dist.

LEXIs 70655, isﬁthe-model for relief that the District Gourt:should
have followed. Unlike counsel in Grogans, petitioﬁerqéan:prove by
‘his-trial-counsel's own -admission (Attach 2.), coﬁnsel-did;not

the essential terms of the . plea offer. fetitioner‘submitwahen he
filed" his state habeas petition asserting the . issue, -the :state
court should have held;an’éVidéntiary hearing éursuaﬁt to Laster v.
Russell, 286 Va.;17 21,743 S.E. 2d:272, 274 (Va. 2013)ALEXIS~1574,
which states, "On Octobel 20 2011 "Laster filed a petltlon for a
ert of habeas corpus in Lhe CGircuit Court. Laster alleged he was
denied the effective.assistance of counsel bécause his first °
attorney, Lawrence did.not communicate -to:him thé;plea.offer from
the Commonwealth. A‘hearing«on”the petition was held oh-Marcﬁ'8,

2012.°

'CONCLUSION

The Petition for a Writ of Certiorari should be granted.

tfully Submmitted,

Oleng! ﬁl‘ff

<
AlexaQﬁer A McKayYPro se-

- , }- ':~ Date: l:L\llé% \\ﬁg




