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SUPREME COURT OF ILLINOIS
f SUPREME COURT BUILDING
200 East Capitol Avenue
SPRINGFIELD, ILLINOIS 62701-1721
: (217) 782-2035

Jesse R. Perez ; FIRST DISTRICT OFFICE
160 North LaSalle Street, 20th Floor
Reg. No. R-44289 : _Chicago, IL 60601-3103
Menard Correctional Center (312) 793-1332
P.O. Box 1000 TDD: (312) 793-6185

Menard IL 62259
September-26, 2018

Inre:  People State of lllinois, respondent, v. Jesse R. Perez, petitioner. =~
Leave to appeal, Appellate Court, Third District.
123714 .

The Supreme Court today DENIED the Petition for Leave to Appeal in the above
entitled cause.

The mandate of this Court will issue to the Appellate Court on 10/31/2018.

Very truly yours,

Cam%'ﬁéf Gusboet

Clerk of the Supreme Court
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NOTICE: This order was filed under Supreme Court Rule 23 and may not be cited as
precedent by any party except in the limited circumstances allowed under Rule 23(e)(1).

2018 IL App (3d) 160114-U

Order filed May 11, 2018

IN THE

APPELLATE COURT OF ILLINOIS

THIKD DISTRICT
2018
THE PEOPLE OF THE STATE OF ) Appeal from the Circuit Court
ILLINOIS, ) of the 12th Judicial Circuit,
) Will County, Iiiinois.
Plaintiff-Appellee, )
) Appeal No. 3-16-0114
V. ) Circuit No. 08-CF-2446
)
JESSE R. PEREZ, ) Honorable
) Carla Alessio-Policandriotes,
Defendant-Appellant. ) Judge, Presiding.

JUSTICE SCHMIDT delivered the judgment of the court.
Justices Holdridge and McDade concurred in the judgment

ORDER

Held: Circuit court properly dismissed defendant’s postconviction petition at the
first stage where it was not arguable that counsel’s failure to cross-
examine a witness at trial prejudiced defendant.

A jury found defendant, Jesse R. Perez, guilty on two counts of predatory criminal sexual
assault of a child, and the circuit court sentenced him to terms of 49 years’ and 38 years’
imprisonment, to be served consecutively. Defendant appeals from the first-stage denial of his
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postconviction petition, arguing that the petition presented an-arguable basis in law and fact. We
affirm.
FACTS
The State charged defendant by‘indicfm‘eﬁt with two counts of predatery criminal sexual
assault of a child (720 ILCS 5/12-14.1(a)(1) (West 2008)): The indictment allegied that defendant
committéd two acts of sexual periétration-on M.G. and that M.G. was ‘unde;l’B years of age when
defendant cofnmitted the offerise. A jury trial commenced onMarch 12, 2012.
" The details of deferidant™s jury trial’have been set forth in great detail by this‘court on two
occasions: defendant’s direct appeal (Peoplé v. ‘Pérez,' 2014 T ‘App" (3d) 120837-U) and

defendant’s appeal from the denial of his motion for fofensic testing (People v. Perez, 2016 1L

- App (3d) 130784). We'rely on those cases ifi dét‘ailing the facts below.-

MG, ﬁihe years bid‘ét the time of the trial; was six yeair"s old ‘when the ‘incident in-
question took place. She testified that'defendant took her to his house and told het to pull her
pants down. Defendant inserted his penis iﬁfsii'cfi‘e. her and moved forward and backward. M.G.
testified that defendant also placed his mouth on her Vagina. Deféndant’ thén'attempted to wash
her underwear before thking her back to her house ‘Where she Tived with her mother and
grandparents. M.G. testified that before she and defendaiit entered the hotse, “he said if T tell
he’s going to F me up.” _

After defendant left the ’hlouse‘,"'MG.( ‘told her mother, Judith, what had transpired. M.G.
afid her mother mef With defendant’s half:sister, Perla Pérez, the next day at the library. M.G.
toid Pefl'a what defendant had done. M.G. testified’ that a couple day>s latér, she went to a

hospital; where a doctor 166ked at her “privaté parts.” -
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Judith testified that she-had three -children.  Defendant was the father of two of -her
children but was not M.G.’s father. She was nine months pregnant with her youngest child when
the events in question took place.

Judith further festified that M.G. was unusually quiet after she returned to her house with
defendant on the nj{ght-ip;qu_e‘gtipn.,After,def@ndant,-leﬁ th& house, Judjth went i_nto the bathroom
to pick up M.G.’s.clothes. She noticed blood Qn,MgG.’-vs.unde,rwga_{. Judith knew "r,he,ung_ierwe;ar
to be the same that M.G. had been wearing earlier in the day. Judith testified.that M.G. told her
that defendant had {hurtfh_e; ‘A‘ép,r_iyat_e area.” M, G. told Judith that de,f;er‘l'_cvlvgnzt,_}‘ladjto-lzcvl her to remove
her clothes. M:G. told Judith that when she was in.the bed she felt pain in her private area, that

she s,c}reame‘d and crieq}_f‘orwdc_efendant to stop, and,thgt_ defendant spit “down there.”

After M.G. told Judith, what defendant had.done, Judith, called Perla. She met with Perla,

the next day at the library where M.G. told Perla what defendant had done. Judith testified that
M.G.’s description of the incident to Perla was the same as M.G. had proyided the previous
night. Perla then arranged for a ride to_St. Joseph’s hospital in Joliet. At the hospital, Judith

delivered M.G.’s underwear to a.nurse. Judith also noticed blood on the, underwear that M.G.

was currently wearing. Upon instructions from, the doctors at St. Joseph’s hospital, Judith took.

M.G. to.a hospital in Naperville the following day, .- . . o

On cross-examination, Judith admitted she had heard rumors that defendant had spent

three or. four nights per week at another. woman’s house, She had first heard the rumors

approximately a month prior to the events in question. The rumors “devastated” her and made

her angry. On what defense counsel described as a “one-to-ten angry scale,” Judith agreed that

she was between 9 and 10. Defense counsel asked Judith if she had -made any contact with
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defendant since the incident. She replied that she had not. Defense counsel then commenced the
following line of questions: -
“Q. **¥Y]ou wanted [defendant] to“marty you;’didn’t you?
" A.No :

.Q. You didn®t?

ANo. “7 "

lQ.'If; yoii did;l’t ‘want him to marry you, x;\;hy szére you on the ten
devastated level when y,;ouA found out he Was S'é;éing‘ ahothef' woman ***?

A, Because I had children by him.
»:Q. And ifou didn’t ;;vant him to marry. you?
ANo.
Q. But you weré deilastat.ed to a fen when you féund oﬁt he was
" ckléa“ting 6n ybu? ‘.Y.ou éfill vhad stroﬁg feelings for.'him,‘ 'didn"bt- yOu? You
loved hlm? o | ) |
A. _v.Yes, I cafed fér h1m at the flme
Q. It’s fair to ;ay if 'Xou- p;)uldn’f have him y.(.)u.di_dn_’t want anyone
else to have .him?”' | | o . |
D:efense Qounselfs final Iq.uesti(?'n drew a sustained objection.

Perla testiﬁed_ that she met with Judith and M.G. at the librgry. M.G. téld Perlla that
defendant had spit. on her and, in Perla’_s word§? “hgmped her ﬁarder.” ‘Perl.a__‘co‘ntinued: “T
pointed toward my private area asking her if that was—if down there. And she pointed towards
her private area.and she said, ‘yes, down there.’ ” Perla. immediately. brou-ght MG ‘to the

PRI

hospital. Perla testified; - . o - U L
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“After we. were :at: th¢ hospital;: [M.G.] actually got more into detail about
what had happened also with the doctors and how [defendant] had covered:
her face, and that’s around the time she repeated saying he humped her
harder and she was crying and she told him to stop and he stopped.”

.Dr. Dan Magdziarz examined M.G. in the emergency room. He observed a two-
millimeter abrasion on the opening of M.G.’s vagina. Dr. George Kuburov examinede.G. three
days after the alleged inqiﬁent. He observed “a tear thrq_ugh thehh_ymens that extended down into
the lower part of:[:M.._G.’s] genital area.” He also obser\_{erc‘i'M.Cr.’s h-ym.en to be swollen;:red, and
hemorrhagic. The parties stipulated to »»a repQrt ugscribing what M.G. said during the
examinations. Kuburov and Magdziarz test1ﬁed pursuant to the stlpulatlon Kuburov testified
that M.G. said defendant did “somethmg” that “hurt” her prlvate Magdziarz testified that

defendant made M.G. pull down her pants and then “went too hard,” Wthh caused her to bleed.

Demse Paytorl u staff merrlber at W111 County Chrldren S Aduocacy Center, conducted a
videotaped 1ntervrew with M G. three detys after the 1ncrdent The court.adrrntted the interview
recording over defendant’s objections. In the interview, M.G. tells Paytorr that ctefendant took
her into a house and told her to take offher pants a.n.duur‘ldérwear. MG then says, “I was -
bleeding.” Whéﬁ Payturr !as.ks:‘whvy,;' MG >e>><p‘iéi'rrs, 5“bécausé he Iwas, hke, humping me too hard.”
She then tells Payton: “He stopped and then I cried.” |

The jury found defendant guilty onvboth C(;uuté und the court;'senté::rié'éd h1m to terms of
49 years’ and 38 ‘féurs’ impri's'onrrr‘ent, to ‘be"ser.ved consecutively. Thisz‘é;ourt »afﬁ.m'led the

convictions and sentences on direct a'pp'elél‘.' Perez, 2014 IL App (3d) 120837-U." -

.

'During the penidency of his direct appeal, defendant filed a motion for forensic testing. The -
circuit court denied that motion, but this court reversed and ordered the requested testing be conducted.
Perez, 2016 IL App (3d) 130784. No issues regarding forensic testing are raised in:the iristant appeal. '~

5:
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On November 23, 2015, defendant filed a’'pro se postéonviction petition. In the petition
defendant alleged, inter alia, that defense counsel rendered -ineffective” assistance for failing to:
impeach Judith’s testimony that she had made no centact with defendant since the incident with

the 11 letters that Judith had sent*to defendant whilé he was in pretrial: custody. Deféndant -

allzged that Judith had.sent the letters under the:name “Jayda Noche:”:He attached to his petition

a letter.showing that ““11-handwriften Ietiérs to:[defendant] from Jayda Noche” had ‘beenstenderéd
from defendant’s original private attorney to his. public defender. Defendant did not aftach the .
letters to his petition, nor did he make any allegations regarding their contents. The circuit court
summarily dismissed defendant’s petition.:'::
A : : " T ANALYSIS
On appeal, defendarit argue that the circuit court erred ih dismissing his petition because
it presented an arguable basis in both law and fact that defense counsel rendered ineffective
assistance. He urges this court to teveise the circuit court’s ruling and remand for second-stage
proceedings. - o CE
The Post-Conviction Heariig’ Act (725 ILCS 5/122-1 et seq! (West'2014)) sets ot a
three-stage proceeding iff ‘which a criminal defendant may 4sSert that hi§ conviction- fésﬁlicd
from a suBétanﬁ'al denial ‘of his rights “undét -the United States Constitution, the Illinois
Constitution, or both. Peoplev. Hoa;géfs, 2341124 1,9 (2009)i At the first ‘stage, the court must
accept as'true and libetally construe all of the allegations in'thé petition unless coniradicted by
the record. People v. Edwards, 197 1ll. 2d 239,244 (2001). A defendant fi€ed only allege
sufficient facts to ‘state the “gist” of a constitutional: claim in-order for his petition to be
forwarded to the second stage: Hodges, 234 IH. 2d,ét:9L’That‘ is, the petition must:assert “ ‘legal

points arguable on their merits.” ” Id. at 11 (queting Anders v.: California,-386 U.S. 738, 744
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(1967)). The circuit court may summarily dismiss_a-first-stage petition as frivolous.or patently
without merit where it has no;arguable basis in law: or fact. Id. at 16.

To ultimately prevail.on. a claim:of ineffective. assistarice of counsel, a defendant must
show that counsel’s. performance..was objectively: unreasonable ard that there is-a “reasonable
probability.thatzbut for counsel’s. unprofessiorn:al errors,:the result of the proceeding Qw:ould have
been different.”Strickland v. Washington, 466:U.S: 668,1694:(1984). ‘A reasonable probability
is-a probability sufficient torunderminé confidence in theroutcome.”™7d. Of course, a défendant.
need not-prove ineffective assistance by this standard: at’ the- first stage of postconviction
proceedings. At this stage, “a petition alleging ineffective assistance may not be.summarily:
dismissed if (i) it is arguable that counsel’s performance fell below an objective standard of
reasonableness and (ii) it is arguable that the defendant vyas;prejlgdich.f_’ Hodges, 234 Ill. 2d at

17.

. In-the present.case, we take as true defendant’s allegation that the “Jayda Noche” letters
were actually written by Judith and that her testimony that she had not contacted defendant was -
therefore untrue.- On these facts, defendant must show it is arguable that had counsel impeached
Judith’s testimony that she had. not been in contact with defendant, her credibility wop]d have
suffered such a blow that a reasonable probability exists that the jury would have acquitted
defendant. See People v. Hale, 2013;1L 113140, § 17 (“[Wle may dispose .of i.an‘ineffecti;/e
assistance of counsel claim by proceeding directly. to the prejudice prong without addressing
counsel’s performance.”). Defendant is unable to-make such a showing, |

Initially, the evidence against defendant was everwhelming. M.G., nine years old at the.

time of trial, provided a.consistent accounting of defendant’s actions. Importantly, M.G. shared:

some or ‘all of that account with .no. fewer than five people: Judith, Perla, Dr, Magdziarz,, Dr.




‘_r/ov, and Payton. This plainly rebuts defendant’s assertion on appeal that Judith’s
Credibility was central to the State’s case.” Even if Judith’s credibility was somehow irreparably
harmed by the existence of the letters, M.G.’s firsthand testimony was still corroborated by four

other Witnesses. Indeed, even if Judith had not testified at all, the evidence against defendant

would have remained overwhelming. ‘

Morecver, defendant’s argument that defense counsel.’s‘ impeachment with the letter
“would have significantly impaeted the jury’s perception of [Judith’s] credibility” strains
credulity. To be sure, Judi.th testiﬁednthavt she had not i)een in contact with defendant, and taking
defendant’s allegations regarding the letters as true, the letters would hgve shown that testimeny
to be kfa‘llse. But Judith’s contact with defendant was not an issue in the case. The act of writing
letters to defendant has no immediate bearing on her testimony regarding M.G. There is not even
arguably a reasorvleﬁfie probability that impeachment on the éncillary topic of Judith’s contact
with defendant would have led the jury to disregard every other witness’.s testimony and find
defendant not guilty oi—*prgdator}} eriﬁinal ‘sekua_l essault ofa ch‘il'd. o | |

‘CONCLUSION

For the foregoing reasons, we affirm the judgment of the circuit court of Will County.

Affirmed.
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- ' THE Cour havmg reviewed the prose POST CONVICTION PETITION and -,
having ruled on the pre-trial motions, presxded during the cotitse of the jury trial, and
having disposed of all post trial motions in thls cause dlsmlsses the POST CONVICTION

PETITION finding it is patently without merit:
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