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QUESTIONS PRESENTED 

I. Shoul.d The Dtstrit Court Judge Issue Or Deny A Certificate Of 
Appeai.abtl.ity When It Enters IN ine.l. Order Adverse To The Appli.ant. 

TI. Could Reasonable Jurists Debate That Counsel. Was Ineffective 
When Nel.eting To Argue That The Supreme Court's Holding 
In Al.1.eyne Applied To Thomas When Ruled On Whil.e He Was Still. 
On Direct Review, Despite Not Being Retroactive. 

e 



LIST OF PARTIES 

(ADEEM THOMAS 
Defendant/Appellant 

United States Of .Amert: 
P1. a mt if  

Kim L. Chisholm 
Assistant U.S. Attorney 
5500 Veterans Drive, Suite 250 
St. Thomas, VI 00302 

Attorney for Plaintiff/Appellee 

The Honorable Curtis V. Gomez 
United States District Court judge 

united States Court of Appeals 
foc the Third Cic.uit 
601. Market Street 
Philadelphia, Pennsylvania 1.9106 

it 



TABLE OF CONTENTS 

Ounstions ?ented ............................................ 

List o f P tis .............................................- ......... 

Tabi.e of Contents ................................................. 

Tnbl.e of Autioities Cited ..................................... iv 

OpInions P1o•g ........................................ . ............. 1 

Stment of Jurisdittor) .......................................... 1 

On s ti. tutianal. and S a tjtov PLOJIS ion ............................. 2 
Statement of the Case .............................................. 3 
Reasons fo: Cant.tne the \:Lit ............ ........................ 6 

I mLSL't C--  J!Url2e IS1C Th Deny "et 
1 an i1o1 ' 1'se 

The.oLiant .............................................6 

1. Certific.ate Of Appeel.abi].itv ..................... .... 7 

II. Coutd Reasonable Jurists Debate That ':ounse1. ias Trieffarittie 
\ To Arue That The Supeme Court's Ho1.din 

1 i .no1 T Tnn Pjl d ' i ri 1 e P 

StIll. n \iji, Penalte ot Sein Retoatve . . . 8 

................................................................10  

Certifitete of Sevte ............................................. 
.Aopendix ..................................................... 12 

1_i_i 

7 



TABLE OF AUTHORITIES CITED 

Cases Pages 

.Ai.ieyne v. United States, 131 5. Ct. 2151 (June 17, 201.2) 9 

v. Estel.].e, 463 U.S. 330. 393. fl.4 (1903" ............. 7 
Ortfftth v. KenLu'v. 479 (1937) ...............B 
Gonzn1.e v. Thol.ar, 132 S. Ct. 641. 6 53 (2012) ................... 4 

Johnson v. Un1.ted Ste tes 
7 (fl.N.J. M,SV 

2013 
9, 

U.S. 
2013) 

0tst . 
............................. 4 LETS 06139, 

Johnson i. Untted States, 135, 3. 0t. 2551 (2015) ................ S 

1. United St.:3te5, [SO 5.3d 505, 577 (3d Cir 1999) .......8 

'11.t1.eE1. . Co:kerelj, 537 11.3. 322, 335-33 (2003) ............. 7 

Siek v. McDaniel., 529 U.S. 473, 433._34 (200D ............. . . 7 

Unted States v. 0ro'.na, 525 Sad. A.op'x 213 (3d Cfr 2013) ......3 

Unttd States V. Thomas, 713 '.3d 135, 174 (3d, (ir. 2013) ...... '4 

Ui1.ktns v. .nitedStets, 441 U.S.4 62, 45 (197 9) .............10 

V . Tevior. 529 11.5. 529 U.S. 362. 402-13 (2000) ........ 7 

--I m, v. Vn men, 2012 11,3. . ,3XTS 22542 
(3rd Cir. Oct. 24,2012) ............................8 

Rules 
Ru1.e 11. o c les Cnverninc 2255 Poesd1.ns ................. 6 

22.2 ..............................................S 

Chanter 3(h) o the Third Ci.r .ntt Cri.mtnal. Jun ttc.'a 4ct Plan..  

.............................................'4  

Statutes 

92()(l)(A). ...................................... 
.......................................9 

[2. U.S.C. 924(.:)1)(4)(ti) ................................... 9 

1.9 ................................. 5,6 

13 U.S.C. 211 3,5 3(e) ............................................ 

iv 



--ont' d 

. 3 

• i. 

2 U.S.C. § 2252(a) , 7 

2254 •  7 

2255 ................................................4,5,7 

23 U.s.C. § 2255(f) ................................................4 

I 

2 

/ 

V 



IN THE 
SUPREME COURT OF THE UNITED STATES 

- PETITION FOR WRIT OF CERTIORARI 
FOR KADEEM THOMAS * 

Petitioner resnatfu1.i.v orays that a writ of ertiorart issue to 

review toe j ud'mnt be i.oti 

OPINIONS BELOW 

The OO1fltOfl of the District Court Of The V r2,in s lands i)ivts ion 

Of St. Thomas And St. John is nuhlJshed, 2017 U.S. Dist. [SXTS 140855: 

United S t atesv. Thom S 20t7, Otvtl. No. 2014-53; and 2018 

U.S. 01st. LEXIS 13452::United States v. T' oma -s e brOaV. 5, 2018 1  

Civil. No. 20l4-5, Atoears at \pendtx ;, 

The otnion of the ni.ted ttes flourt of .Aooi.s for toe Third 

Ciruit is unoubl.ished, Unitd S atos v. Kadeern Thomas, C.A. No. 1.7-3251. 

(3r ctr.Al p c fl. 2018), epocers at Apnendi.x P. 

STATEMENT OF JURISDICTION 

The Third 0ircjit issu ad its opion on April. 30, 2018. Thomas Filed 

a timal.v Pet itioli For Pa earin and/or Rftain En Eeoc wich the Third 

Circuit denied July 9,i20t7. Later, Thomas filed on application or 0 

30 day extension of time within which to file a oetioo for a writ of 

certtorart that extends the time to December I'S The juri.sdi.ction 
/ 

of this Court is properly invoked invoked under 23 U. 3 . § 1254(1). 

( 

1. 



CONSTITUTIONAL AND STATUTORY PROVISIONS INVOLVED 

Fifth Amendment: 

Ni, nson shot]. be held to answer for a or otoeci'tse 
infamous crime unless on a oresent TI) eot or indictment of a ccand Jury, 
exceot La cases ar.isi..n in the land or novel forces, or in the 1i1.itia 

/1_ ' - 
13 nun] 2. lonr 51'11 

person he subject for the some offence to he twice ut in ]CODardV of 
life or 1.1mb; nor sool. 1. he comoel.l.d in any criminal. case to be a 
1t1?SS iaiflst ai1isel - -sr be nnve o lire l L hrtv, O. Derty, 

TJtt out due process of 1.a'; nor 4S - ol.1. orvoce ororoertv he tokei, foc 
public use, without just comoensot ion 
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STATEMENT OF THE CASE 

On January ii, 2011. adeem Thomas (Thomas) and essale 

all2eOl.) comrni tted an mad robbery oF rcnts mmerctal. Pink to 

St. Jonn , Vire.in Islands. They a1.1e2ed1v Fled Lfl a vailcie bei.oninc 

to Shevaun Rrowne. . On Janua.y 19. 2312, a gnd jur' to the District 

Court Cf The Virgin Islands Division Of St. Thomas \nd St. John, returned 

a Four - cunt in ictment aan;t Thomas and his aIled two co-def]ant 

Thom.ms was charged with .a Hohs Act consnira:v, to violot ion of 1.3 U.S .0. 

§ 2113(a) and (d) (count two). and Possession of a firearm during commission 

of a crime of violence, in violation of 18 U.S.C. § 924(c)(1)(A) (count 

four). 

23, 20t2, a jury convicted Thomas on all. time 

(0. On Sentemher 17, 2012, the District sentenced Thomas to a 

term of 60 months on counts 1. and 2, to run concurrently, and a term of 

84 months on count 4 to run consecuttva],v with counts 1. and 2, a sunervisecj 

release term of ft'e years on count 2 and three veers an counts I -nod  4, a 

S[OO.0O Soectal. assessrnant and f,47, 529.33 in restitution. See 2 d A -a s  

Judgment at 2 -5 (D.. 1.14). Thomas annealed his convictIon Co toe Third 

Circuit, arguing tie Di.stri:t Court erred by denying his motion to strike 

Juror 93 for cause. Thomas •aczu.ed in the alternative that the District 

Court erred by not allowing him to withdraw his final 2erempt0cy strike 

end use it on Juror 93. Unit e  St v o . ates . Brwne, 525 Fe d. Aop' x 213 

(3d Ctr. 2013).2 

1 Thomas 3 conviction foll.owed.a three- day ury trial. Sea Mar. 26, 2012 
jr 27, 2012 Trial. Tr, ('TT2) (D.E. 11.9 -1), 

rand Mar. 23. 2012 Trial Tr. (TT3) (D.. 119-2). 
a 

Die Turd CLrc.nt consohdat-ed the appe.al.s of Thomas and c.odefeinant 
Shevaun Browne. 
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The Third Circui t Court of Appeals rejected Thomas's argumvnt3 

and affirmed its conviction in a judgment issued on May 24. 2013. 

Id.; (D.E. 1.22). Thomas did not seek artto ri; thus, the jud7,m2nt 

became :i.nsl for awrooseS of the Aicorism and Wecttve Death 

Penalty Act's ( .\E['iPA) statute of limitations flLfl'f days later on 

August 21, 3 -.  2013. Acc.orcnty, the statutory oar Los during na.ao 

Thomas could timely File his petition ended on August 24, 2014. 

Thomas's petition, filed May iS. 2014, was recommended by Un i ted States 

Magistrate Judge Ruth Miller .  

Thomas raised two gcounds For pos t-convic tion rel ief , both 

asserted under the theory of ineEfentive assi:t-3fle at t4 al  . counsel. 

The issues raised were as follows: 

I. Whether Thomas Was Dented His Sixth Amendment Right To Effective 
A ssistance Of Counsel When Counsel. Sailed To Preserve And Raise  
The Ail.eyne Issue At Sentencing And On Appeal.. 

TI. Whether Thomas Was Denied His Sixth Amendment Pie.ht To Effective 
Assistance Of Counsel. When Counsel. Failed To Object To Tnadrn.iSsibl.E 
Hearsay Pa rrad By The Sixth Amendment's Con fronta tjon Musa. 

A "judgment of conviction becomes final" under § 2255 when the Suoreme 
Court affirms a conviction on the merits an direct review or dentos a 
aetitton for a writ of -certiorari, or, if the prisoner does not seek 
jerti o r ari , when time f o r filing c - tJ:r' petition exoires. see 
qonzqlez i. Thai.ar, 1.32 S. ct. 641, 653 (201.2); United States v. Thorn-as, 
71' ' 'd  105 W. ''L') 'v0- .n1rg when a pet itioner does  
pursue appea ls through the Uni ted States S1inCamC Court, his ju dgment 
becomes E inal -tar the time for D li r su ,  no irert review in e ithe r the 
Suareme Court or in state court exoires.) (citing Conzai.ez, 132 S. Ct. at 
641') Johnson v. United States 2013 U.S! Dist. LEXI.S 661.39. at 
(n.r'i.j. May 9, 2013) federal. Prisoner's conviction becomes final. WOCI 
lect iorarl is d enied r when the time for fi ling a ntittc'a For catt' 
expires, which is a nety (90) days from the entry  0 'TCflt or denial of  

a rehearing  0CLLtt0fl ') Utat1oa omi tted ); SUP C1 1 (t, (3) ([41 
petition f or a wr i t of cati'Lr' timely when it is filed ... within 
90 days after entry of the judgment.... The time to file a petition for a 
writ of certior a ri runs f rom the date of eit' of tie 1 daec or oriar 
sought to be reviewed, and not from the issuance date of the ma ode tel •1"). 
4 The AEDPA es tablishes a one-year a totut-a of limitations period for § 2255 
motions, 'running from the latest of' four ssectf Led dates. 23 U.S.C. § 
225(E) in mos t 2255 acre the re 1 art dote is "the da te on 
which the judgment of conv iction becomes final." Id. 
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On December 8, 2015, united States Magistrate judge Ruth Mi ller 

offered an Order denying Thomas's First claim on the basis that  the 

Supreme Court iei.ded Alleyne prior to the ludRocot of his  dtrcct anr,ca] 

becoming fi.r1. on August 24, 2013 and Thomas is not  constitutionalki 

ent i tled to the assistance of counsel in preparing petitions For 

asrtkrict. (D.E. 147. Report And Recommendation, o. 7). 

Addittana.1.v , on Thomas's second c laim , United States Ma gistrate 

Judge Ruth N1111.cr offered that 'the Court finds that counsel d id not act 

Wan object ively unreasonable manner by failing to raise a Confrontation 

Clause hoal.lcia,c to Cr KW  ' tet many . ' Nor did the Court Find that 

"Thomas was orejud Led by ounsa1'.s failure to raise this Nalm because 

LTaomes AS not ootnten to any ev idence to rebut the e.laun Vlat nienoets 

was FDIC-tnsured." (0.5. 147 7  Ranart And Recommendation! og.. 9). 

Later, Thomas Filed ohLs.ttons to the Magistrate Junes report and 

recommendation; and subsequent ly Filed a su pplement to his 28 U.S.C. § 

2255, arguing that Joh nson v. United States, 135 S. Ct. 2531 (2015) 

Compels the Court to vaane  the  portion of his •scntane related to his  

000vic.t too for Possession of a Firearm During the Commission of a Crime 

of Viol.entc. 

On August 31, 2017, District Judge Curtis V. Gomez offered his order 

adontino, the Nalstrata Judge's re:omrner;doti.on reeardin? Thomas's First 

two eruments . On Thomas's sjpol.emental. •c.1aimc the •:ourt offered that 

ev en assuming aruendo that Johnson renders 13 U.S.C. 

unoonstitutionai. . Johnson does not zompet the result Thomas seeks. 

Further C.Di otninc that."Bank robbery has an element that requires proof 

beyond a rea sonable doubt of the use, attempted use, or threatened use 

of physical force against the person of another. 10 U.S.C. § 2113(e) 

5 



(\oever by Fnr -a and vtol.ai a, or b-i L n t imida ti on • ta , or 

attempts to t e. from the nersan or ace s ie of another, or obtains 

or attempts to obta.Ln by extorttan any oropertv or ronav or any other 

thina. of v•al.ua be1.ona,ine. to, or in the asre , austody aontroi, mcnaemant 

or possession of, any , aredit unton . or any savtns and Loan 

assoatation) . ' as tl y, tie explained that even without 18  

924 ( a)( 3) ( B 'a lanunge . the manda tory minimum won Id still nnol.y to 

Thomas as a rcsul.t of his aon- j -m Fr [mc of hon'- robbery. 

(D.E. 174, Order, p . 7-B). Thomas's mntton or reanns id.arntton to 

tnLs. order was dented on February 5, 2018 as well.. (n.E.. 173, Order) 

Thoras f i. led a timely not iae of a apes L to tOe Third Ciraui t 

On Aoril. 30. 2013. the Third Cirault dcflLe:i his request for a 

a tifttate of apoeal.ahii.ity. (o.F.. 179) . Subsequently, Thomas's 

petition. for a rehearing and/or rehearing en bána was denied on 

July 9 1  2018. 

REASONS FOR GRANTING THE WRIT 

I Shou].d The District Court Judge Issue Or Deny A Ce rtificate Of 
Appeal.ahil.itv When It Enters A Final. Order Adverse To The App].iant. 

Pursuant to EuLa it(s) of the Sntce Cov•ernio 2255 Prnaeedin%s 

'The d is tr tat anur t rnus L -;sJa or dnv a aer t if Las te of -sppea}.abi 

when it enters a firs], order adverse to the anpl.iasot 

The reamrd refleats tact Df.striat J .dae Curtis V. Gornez ' S 

4uust 31, 2017 and Fenrdary 5. 2013 order of the aourt never refl.eat 

whether to issue or deny a aertifiacte of appealability adverse to Thomas. 

Distrtt Judge Curtis \J. Comae never issued or denied a aertifiaat.:e of 
.sppeatebttity. 

a result of the dis tr i-at aouc t jnde 'a fat] nrc to is sue or deny a 
c 1 a 

- '31 1)LtvT- aa3s ta.s attr- in the Thi.rd 
Cira'ii. t, a lone with his al-aim that aounse1 was ineffeati.ve for his fat Lure 
to raise hisAl.J.eyne issue while he ..sa still. on dire-at review. 

S 



1. Certificate OF Appealability 

Th omas may moeni the denial of -a § 2255 motion only if the district 

court Or oourt or anneals ISSUeS -a aertifieate may i ssue onl.y ti the 

anp}ie.ant has made a substantial showing of the denial of a constitutional 

Kant." Killer-El v. Cockrell, 537 ¶3.5 322, 335-33 (2003) Slack v. 

Daniet, 529 U.S. 473, 483-84 (2000); Barefoot v. Estelle, 463 U.S. 880, 

893 n.4 (1); see also Williams i. Thyl.or, 529 U.S. 362 1  402-13 (2000) 

(setting out the standards anol.t:abl.a to a § 2254 petition on the 

merits). As the Court said in Slack: 

To obtain a 00.& under § 2253(o', a habeas nrisoner must make 
su bs t an tial showing of the  denL91OF  a  consti t utional  

a demonstra t ion tha t, under Pa refoot, includes showing that 
reasonable jurists coul. debate !oethe (am, for that. matter, 
agree that) the petit i on should have been resolved in a 
different manner or that the issues presented were 
to deserve encouragement to proceed Further. 

529 U.S. at 43304 (quoting Barefoot, 463 U.S. at 893 n.4). Further, in 

order to obtain a certificate of appealability when dismissal, is based 

on omocedumal. Bmounds , Thomas mst snow, a t least, that jurists of reason 

would find it debatable whether the petition states a valid d.c in of the 

Will of a constitutional  right and that jurists of reason would find 

it de59ehl.e whether the district court was correct in its procedural 

ruling." Id. at 484. However, without the district court judge first 

considering whether to issue or deny a certificate of appealability in 

these 28 U.S.C. § 2255 oraceadings the Third Circuit Court of Appeals 

did not have jurisdiction to entertain this dOUSC. 

More iknportantl,, it epoecring that the District Judge Curtis V. 

Gomez has not issued a certificate of eeahil.ity or stated reasons 

why -a certificate of aopea].abtl i tv should not issue pursuant Co 
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Fed. R. lop. P. 22.2 the Distrit Court is required to make a 

dtprrn nation a.s to whether a tet Thte of appoal.ahti.itv shou.! d 

issue at tue t flO C ttaol. order 1S iSSLIOCI fl!J5 be hereby 02 

that this matter is REHAND1SO to the Distcit floiirt for the sole purpose 

oE either tssuin a,  a t jEt ate of appealability or stating r.sons 

why a ertiFiate of anoeal.ahtI.tv  sho.il.d not ssuo. Joodhan V. 

2012 U.S. 4pm. LRXIS 22542 (3rd Cir. October 24, 2012). 

IT. Could Reasonable Jurists Debate That Counsel. Was Ineffective 
When Neg1.eting To Argue That The Supreme Court's Holding In 
A].l.eyne ppl.ied To Thomas When Ruled On White He Was Still. 
On Direct Review, Despite Not 8eing Retroa ztive. 

The Siorene Court baa held tiat final" means aae •i..n nb 

a udgment of OflUttlOfl 13S boon rendered, r.be •vatJ.b1l. i of apneai. 

and the time for a petition for ortiorani l.ped or a 

oottti.on for erttocant fincH ' denied . Criffith v. J<entukv, 47.9 iJS 

3t, 321 .6. 17  s. Ct. 708. 93 2d 649 (1997); see. a iso 

I V. United States, 165 '.3d 565, 577 (3d Cir. 1999) ("we ;aotd that 

a ' judgment of :onvittor hOmames final. within the meaning of 22.55 on 

the  1a3tor of (1) the date on wHib the Suarome Court affirms the :onvi:tinn 

and sontenes on o merits or dentos the defendant's timely filed oetttton 

for orttcrari, or (2 the date on whih the defendant's time For Fitin.g 

a ttmel.v petttion For erttorari review exoires LI) 

Thomas a rgies the t H is .Ji]fl5 - who se rved as both tr La 1. end 

epoel.l.aco ounaei. - r r ffp:tiue aasj:starlme in FSI. mg to oreserve 

arid raise on appeal. fijturo  - 

 

hanae-in-tHei.arJ .arument 

Tm partiuiar, Thomas l.cims that ounel. rendered ineffettive ,aststa 

by Fe il.ing to oreserve a ahal.1.onge to and anceel. the judi.:ial. Fi.nd.Lng 

during s en tenai  ng that Thomas brandished a Firearm. which reasei his 
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rnandotory m.nmurn sea te.nte 

Thomas 'a oonvt:tton nm]iidad usin or tarriin a Fiearm dur 

a ntme of violence (here, roohery) See Jury Verdict (D..  65). 

trial., the jury was not charged wit tmininZ whether Tmnad 

brandished his firearm during tie commiss ion of tH robbery A L- 

sentenc LL) howe'ie r the ) is a itt Court Foun ho Id Tse a hen oranld i abed a 

terearm durii te onmmtssion oF robbery. This idicial. Finding 

rasu.l.tad in an increased mandator,' miniraum sentence oursuant to 15 U.S .C. 

§ Thomas offers that his smnc urIs afoul. of the 

United States  Surreme Court's holding in A v. United States, 

U.S. , 133 S. Ct. 2151 (June 17, 2013) and offers that counsel. 

was constitutionally deFicient for FaiLing to anttijat the •\.1i.eye 

,.10 1. ma, end reserve it For direct review. 

Here, oral argument was held For Al.ieyne in January 2013 (Four months 

before Thomas a an -neal. as decided); the Third Ci a-cut a F F irmed all. 

claims raised in his anneal. on iav 24, 20t3; the Suorene Court decided 

A.lievna. June 17, 201.3 (57 days before the time ended to file his petition 

For a wait of certiorari), however, Thomas suffered prejudice when 

counsel, not only refuse to nanas -ave 11 LS1.1evne cl -  cia. before tie Third 

Circuit aF ircned his direct -a 1. but even when the Sunreme Court finally 

resolved this matter a mnnHi Thomas's appeal was dented counsel. 

neglected to n: .p, this dead hang winner to the Supreme Court "mX  

/ •A convict ion for using or carrying a Firearm in r-el.at ion to a crime of 
a i. n-vaa (5 mrt-)) nmp 'vi2r 18 

that  increases toe seven-ye-  ar (84 months) 
mandatory minimum sentence HIF the f-ireerm is brandished. 18 U.S .C. § 
924(c)(t)(A(ii). 
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ettention ii1.e Tooma s as st dl. pendLn; otrti it.ei. 8 

Las tiy tie Criminal Jus t da At of 1994 ( 'CJA) embod ted in 

tit.1 18 of tO 1nteO St3t.es r)ro'Jios thet a oeson whose federal. 

:)Vtt)O has been 3 tLmed is enttt ed to l4y: S OClo tO 

cectioraci in the Suremn Court. Wil.kins v Jnited States, 441 U.S 

468. 469, 99 S. Ct. 1329, 1330, 60 d. 2d 365 (l279' . Eaeh federal. 

LUtt rov'des 1.11 LtS rules a ifl 31305 adOOtEd p 5u3flt to the OJA, 

a ourt-aopatnted i.avec mst , if his iient wishes to see: ceview 

in th Suoreme CDut ceprenL him in ft 1 i.n oeti ton ertora H 

Id. 

The deisi6n-maker(s) in this ou.rt must compel. the Third Cireud 

to otder OOU1S3l. to snci Cause in wri. tog, nV he S4iOjld not hesanti.oned 

foc his fa ilure to fife oetttlnn for ,rtt of Certiorari as rerautred by 

Chapter 3(b) of the Third Cirenit 's Criminal. Just i.r.a Act Plan 

CONCLU SION 

The ortition for writ of eartiorari rnjs he anted , vaeatec] or 

remanded 

esneetfui.l.v submitted. 

Kadeem Tornas 
#08552-094 
FCI Yazoo City Low 
2225 Hal.ey Barbour Parkway 
Yazoo City, Mississippi 39194 

I declare under the penalty that the fore2,oin.g is true and r.orrer.t. 

8 After Thomas's direet review proCess was over with Counsel. responded 
baCk to I'Mi 0  Thomas's ].et ter 's.rerettirig arguing the AI 1.eyne issue. 

See Appendix. 
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