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QUESTIONS PRESENTED

nould The District Court Judge Issue Or Deny A Certificate Of
ppealability When Tt Enters A Final Order Adverse To The Applicant.

> N

Could Reasonable Jurists Desbate That Counsel Was Ineffective
When Na2glecting To Argue That The Supreme Court's Holding

In Alleyne Applisd To Thomas When Ruled On While He Was Still
On Direct Review, Despitz Not Being Retroactive.
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"IN THE .
SUPREME COURT OF 'THE UNITED STATES
. PETITION FOR WRIT OF CERTIORARI
) FOR KADEEM THOMAS )
Satitionar respectfnlly prays that 2 writ of zertiorari issu= Lo

OPINIONS BELOW

Tha ooinion of the District Court NFf The Vircgin Is

Civil No. 2014-55, Apnears at v,'_\DQ"en;—}ix A

The opinion of the United States Court of Appeals for tha Thied
Cirzuit is unpubdblished, United States .

v. Kadeam Thomas, C.A. No. 17-3251
: |

)

ir. Apcil 30, 2018), app=2ars at Appandix B.

STATEMENT OF JURISDICTION

The Third Circuit issued its opilon on April 30, 2018, Thomas filed

0t Razhasrinz and/or Rehsaring En Banc waizsh the Thir:



CONSTITUTIONAL AND STATUTORY PROVISIONS INVOLVED

Fifth Amendment:

Mo ozrson shall b2 K capital, or otherwise
infamous zrime, unless on dictmant of a Grand Jury,
excapt in 2ases arising i forznes, or in the Militia,
when in actwual sarvice in iz 'danzer; aor shall any
person be subject for the twize put in jeopardy of
1ife or 1Limb; norc shall be 2riminel zase to b2
w?tﬁéss against himseﬁf* 1 Life, libartv, ot property,
wLFH?Ut duzs procass of law pronartv be taken o
public use, without just =




STATEMENT OF THE CASE

in Tslands Division Of St. Thomas And St. John, r=aturnad
a four-count indictment against Thomas and his alleged two co-defendants.
Thomas was chacged with a Hobbs Act conspirazy, in violation of 18 1IJ.S.C.

§ 2113(a) and (d) (zourt two), and possession of a firearm during commission

f a crime of violence, in violation of 18 U.S.C. § 924(c)(1)(A) (count

o

four).
a March 28, 2012, a jury conviztad Thomas on all three counts.

(D.£. 58). On September 17, 2012, ths District santenced Thomas to a

-

term of 50 months on zounts 1
84 months on count 4 to run conseczutively with zounts 1 and 2, a supervised

release term of five years on count 2 and three ¥v=zars on counts 1 and 4, 3

Circuilt, arguing the District Court srrad by denying his motion to strike
for causa., Thomas acgusd in the alternative that the Disteict

Court zrred by not allowing aim to withdrasw ais final peremptory strike

and use it on Juror 93. Uaited States v. Browne, 525 Fed. App'x 212
(24 Cir. 20132),

- [
Trnomas 8

Trial Tr.
and Mar. 2¢
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("Whoevar, bv forzz and visclencoce, or by intimidation, takes, or
srtampis to take, from the person ar nrazance of another, or abtains

or attempts to obtain by zxtortion any proparty oy money or any other
thing of valua balonging to, or in the cars, custodyv, contral, managemant,
nr possession of, anv bank, cradit union, or any savinzs and loan

aven withoot 18 UJ.S.0. §
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still apoly to

Thomas as a rasult of his conviztion for the arime of bank robbary,

- - . - N\ ~r 1 . S - A ey Ty Y Y v -y ,
(D.E. 174, Order, pz. 7-2). Thomas's motion for raconsideration to

- ¥ . ~ e ) h) 5
this ordac was daniad on Febeuarv 5, 2018 as wall. (D.E. 172, Ordar).

On Apcil 20, 2018, the Third Circuit denied his request for a.
certificate of appeslability. (D.E. 179).6 Subsequantly, Thomas's

/

patition for a rehearing and/or rehearing en banz was denied on
July 9, 2018.
REASONS FOR GRANTING THE WRIT

tificate Of
To The Applicant.

]
-

Should The District Court Judge Issue Or Dany A Cer
Appealability When It Enters A Final Order Adversa

. - ot - - s S g5 \ ~ el
Pursuant to wla 11{a) of the Rulas Govacning § 2255 Proceedings,
“’T"!-.a digr it A~ emE ok QRijA A dan ~art 5:1":}?'3 ')F fi‘ﬁﬁa'ﬂ]a'\‘lL /
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The recovrd caeflects Gomez 's
Auvgust 21, 2017 and Februacy 5, 2018 ordec of the court naver raflect

adverse to Thomas.
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whether to issue or deny a certi

or deny a
Third

o e
or nis failure




e

H
.
O
]
1
cr
r—du
(=1
,-Ju
0
6]
T
L
O
-
>
e
jo
D
AV]
-
w
jox
'-4-
—
’-J-
T
~<<

Thomas mavy appsal the denial of a 3 2255 motion only i€ tha district
= . : 3 9d )
sourt or zourt of zopeals issues a cartificate wmayv issue "only 1f the
aoplicant has mada a substantial showing of the danial of a constituti

right.'" Miller-21 v. Cozkrell, 537 U.S. 322, 325-33 (2003); Slazk v.

MaeDanial, 529 U.S. 472, 483-84 (2000): Bavefoot v. Estelle, 4562 U.5. 8
893 n.4 (1982): see also Williams v. Taylor, 529 U.S. 362, 402-13 (200
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merita).  As tha Court said ia Slack:
/ To obtain a CDA under § 2253( s prisonat must make
a substantial showing of the constitutional righ
a demonstcation that, undar B t cludas showing that
reasonable jurists zcould debats vther {(or, for thah mattsr
B - L . . ' - k)
"azcae that) tha pestition should havs beaen rasolvead
diffe manner or that the i e tod wers 2
i
to da 2 encourag nt to pr 27,
Y
529 11.8. at 433-24 (quoting Rarefoot, 463 U.S. at 893 n.4). Further,
order to obtain a certifizatz of aponeslabiliiy when dismissal iz based
on proczedural grounds, Thomas mst show, '"at least, that jurlsts of cea
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danizl of a czoastitutional rizght and that jurists of reason would find
it debatable whather the district zourt was correst in its procedural
ruling.” Td. at 484, However, without the district zourt judze first

considering whather to issue or deny 2 zectificats of appealability in

it Court of Aopesals
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determination as £o waethor a cartificate of appzalability should

issue at the time a3 final order is issued; it must be haraby ORDERED
that this matter is REMANDED to tha Distrizst Tourt for the sole purpose
of esither issuing a zertificate of appealability or stating reasons

R . - ey . . i Y . T o e
why a zertificate of appealability should nnt issus. Woodnam v, Varano,

e
N
g

2012 1.8, Apo. LEXIS 22547 (3rd Cir. October 24, 20

I11. Could Reasonable Jurists Debate That Counsel Wa na
When Neglecting To Argue That The Suprams Court's Ho
Allayne Applied To Thomas When Ruled On While He Was

- e - - 1
Court has hsld that "final’ means "z casa 10 woleh
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for cacticorari, or {(2) the datz on whizh tha dafendant’'s time for filing
2 timely petition for certiocari raview expires.’)s

Thomas Acguas that his zounsal - who servad a3 hoth trial and
apnellate counsel - randerced inaffective assisiance in failing to onrasarve

1

21 a future-chanpa-in-tha-law argument.
ki o

To particular, Thomas claims that zounszl rendared insffective assistanc

T
i

hy failing to prasarve 2 zhsllenoa

during sentencing that Thomas bhr:



mandatory minimum sentanze.

- 4‘«&"\ P T 3 'm e -\.—.
Thomas 3 conviztion carrying a firearm during
nnd o = Taman (e~ BRI “ S T
a crime of violenze (hara, cobhery). Sse Jury Vardict (D.B. 68)., ax

trial, the jury was ny whether Thomas had
brandishad his firearn £ the rsobbharyv. AL
santansing, howevar, Thomas had brandished a
firaarm during tha zommission of robbhery. This judicial finding

cesultad 1n an increased mandatory minimum sentenca pursuant to 13 U.3.0,
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United States Suprema Court's holding in Allayne v. initad Statas,
J.s. y, 133 S. Ct. 2151 (June 17, 2013), and offers that couns=sl
e e o IR R ol ,,_!']. AafFi~ionme £, [IP S R & mbEi~adAaatra o AT T a0
w33 constitutionally deficiasnt for failins to antizipate tns Allsvne
1wlding and draserve 1t for dirsct rveview.

Here, oral argumant was held for Allayna in January 2013 {four months
bafore Thomas's aopeal was decidad): the Third Circuit affirmed all

41)eynz June 17, 2013 (57 davs hafors the tima ended to file his petition

for a writ of zz2rticraci), however, Thomas suffered prejudics whan
zounsel not oaly refuse £o presarve his Allavne z2laim heforz tha Thicd
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ilreclt ravisw.

1S54 (”CJ/—%“), amhodia in

* i
sonviction has been afficmed is antitlad to a lawyac's help la seaking
cartiorari in the Sunrems Court. Wilkins v. United States, 441 1.S5.
462, 489, 99 S, an. 1829, 1830, 50 1. &8d. 24 3265 (187%9). Each fedaral
cirzuit provides in its rulas, or in plans adopted pursuant to the CJA
rhat a court-anpointad lawver must, 1f his cliant wishes to seeik raview
in [the Sunrame Court], represent him in filing 2 petiton for certiocs
1d.

The decision-maker(s) in this court must compel the Third Civzui:x
to ordar counsal to show 2ause in writine, why ne should not be sanctl

his failure to file petition for writ »f certiorari as reguiced by

CONCLUSTION

cartiorari mist ba zranted, vacatad or

ﬂ08552 OQ/

FCI Yazoo City Low

2225 Haley BRarbour Parkway
Yazoo City, Mississippi 39194

I daclare under the penalty that the foregoing is true and correct.

8

After Thomas's dire:t rpvipw procass was over with counsel responde
back to ona of Thomas's latter's regretting arguing the A]]eyn° issue.

See Appandix.

10



