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IN THE

SUPREME COURT OF THE UNITED STATES
PETITION FOR WRIT OF CERTIORARI

Petitioner respectfully prays that a writ of certiorari issue to review the judgment below.

OPINIONS BELOW

[ 1 For cases from federal courts:

to

The opinion of the United States court of éppeals appears at Appendix
the petition and is

[ ] reported at ‘ ; or,
[ 1 has been designated for publication but is not yet reported; or,
[ ] is unpublished.

to

The opinion of the United States district court appears at Appendix
the petition and is

[ ] reported at | ; OT,
[ ] has been designated for publication but is not yet reported; or,
[ ] is unpublished.

[V{For cases from state courts:

The opinion of the highest state court to review the merits appears at

Appendix ___C___ to the petition and is

[ ] reported at . : ; Or,
[ 1 has been designated for publication but is not yet reported; or,
[ﬂ/is unpublished.

The opinion of the Court of Special Appeals of Marviand court
appears at Appendix _ A to the petition and is

[ ] reported at ; Or,
[ 1 has been designated for publication but is not yet reported; or,
[ is unpublished.



JURISDICTION

[ 1 For cases from federal courts:

The date on which the United States Court of Appeals decided my case
was

[ ] No petition for rehearing was timely filed in my case.

[ 1 A timely petition for rehearing was denied by the United States Court of
Appeals on the following date: , and a copy of the
order denying rehearing appears at Appendix .

[ 1 An extension of time to file the petition for a writ of certiorari was granted
to and including (date) on (date)
in Application No. A

The jurisdiction of this Court is invoked under 28 U. S. C. § 1254(1).

[Vl For cases from state courts:

The date on which the highest state court decided my case was 8/31/2018
A copy of that decision appears at Appendix __C

[‘/(A timely 6petition for rehearing was thereafter denied on the following date:
10/26/2018 , and a copy of the order denying rehearing
appears at Appendix __D

[ 1 An extension of time to file the petition for a writ of certiorari was granted
to and including (date) on (date) in
Application No. A :

The jurisdiction of this Court is invoked under 28 U. S. C. §1257(a).

-2~



CONSTITUTIONAL AND STATUTORY PROVISIONS INVOLVED

IGLE VI.: UNITED STATES'. ;i:ms%r; TUTION:

Rll Nehts contracted and Engagements sentered into,
before the Adoption of +this .Constitutien, shall be as
valid against the United States under this Constitution,
es under the Donfederation. ’

The Constitutison, and the lLaws of thz United States
which shall he made in Pursusnce therzof; and all Treaties
made, or which shall be made, under  the Autharity of the
United States, shall he the supreme Law ‘of the Land; and
the Judges in svery GState shall be bound thereby, any
Thing in the Constitution or Laws of any State to the
Contrary notwithstanding.

The Senators and Reprasentatives before mentioned, and
the Memhers cof +the seversl State Legisletures, and all

executive and judicial Officers, both of the United States

end of the several States, =hall be bound hy Osath or
Affirmanticen, Yo support - this Censtitution;! but no

religiocus Test shall sver be required as =z Quaslification

to any Office ‘or public Trust under the United States.

ndment Y)]:

No person shall be held to answer for a- capitsl. or
otherwise infamous crime, unless on a pressntment or
indictment of a Grand Jury, except in cases arising in the
land or navsl forces, or in the Militia, when in actual
service in tims of War or public denger; nor shall any
oerson be subject for the same offense to be twice out in
jeopardy of life or limh; nor shell be compelled in any
criminal case to bs & witness against himself, nor hbe
deprived of life, 1liberty, or. property, without dus
procass 0of law; nor shall private property be taken for
oublic wuse, without just compensation.

ndment YI):

In all criminal prosecutions, the accused shall enjoy
the right to a speedy and public "trial, by an impartial
Jury of +the State and district whereim the crime shall
have heen committed, which district shall theave been



'

areviously ascertainesd by law, and to be informsd of the
nature and cause of the accusation; to be confronted with
the witnesses agsinst him; to have compulsory oprocess for
gbtaining witnesses "in his  favor, and teo have the
Assistance of Counsel for his defence. '

[Amdnemsnt. XIV)}, Section 1

11 persons born or naturalized in the United States,
and subjiect to the jurisdiction thereof, are citizens of
the Urnited States and of the State wherein they reside
Na State shell make or enforce any law which shall abridge
the privileges or immwnities of citizens of the United
States; nor shall -any State deprive any person of life,
liherty, or property, without dus process of law; nor deny
to person within its jurisdiction ‘the equal protection af
the lauws. C

Constitution of Marvland

DECLARATION OF RIBHTS:

Article 2:

The Constitution of the United States, and the Laws
made, or which shall be made, in pursuance thereof, and
811 Treaties made, or which shall be made, under the
authority of +the United GStates, are, and shall he the
Supreme Lsw of the State; and the Judges of this State,
and all the People of this State, are, and shall be bound
thereby; anything in the Constitution or Lew of this Stats
to the contrary notuwithstanding.

. Article 21:

That in all criminal oprosecutions, every man hath a
right ta bBe informed of the accusstion agsinst him; to
have a copy of the Indictment, or charge, in dusg time (if
required). to prepare for his defence; to be allawed
counsal: +a bhe oonfronted with the witnesses against him;



witnaessss; to gxamine the
to & speedy
2 unsnimous

to have process for his
witnesses for and ageinst him on oath; and
trial by an impartial Jjurv, without who
consent he ought not to bz found guilty.

3

~Article 24:

That. no sman “aught: to ..be . taken ~orf. 4dimprisoned " or
disse2ized of his freehould, liberties or privileges, or
~outlauwsed, or exiled, or, in any manner, destroved, ar
deprived of his 1ife, 1liberty or.property, but by the
judgment of his peers, ar by the Law of the land.

251

Rule 4-345(a), Marvland Rules of Procedur

Illegal Sentence. The court may correct an illegal

sentence at any time.



STATEMENT OF THE CASE

In July 1990, Petitioner, Gordon Maurice Prailow (herzin
after "Prailow") (who was then 1%9-ysars-pld), was arrested --
in conjunction with the arrest of his co-defendants (17-year-
old Marcus William “Tunstallt® 1/,

!52/)~_

and Zb-year-old George

Srnthony "Thorne for the hotched rebbery / murders of

Michaeasl LaBrent "Martin®, Derrick Segan fWilliams", and Stuart
Alexander "Smith",. Ifi August of 1920, Prsilow was charged
with 2 21 count indictment. As to the murder counts, the
indictment statad:

The Grand Jurors of the State of Maryland, for thzs hody of
Prince George's Cpounty, on: their neth do present that
MARCUS WILLTAM TUNSTALL, GORDON MAURICE PRATILOW, and
GEQORGE " ANTHONY THORNE late aof Prince George's County,
aforesaid, on or about the 20th day of July, ninstren
hundred and ninety, at Prince George's County sforesaid,
felonigusly, wilifully and of their deliberatzly
oregmeditated wmalice aforethought, did kill and murder
Micharl LaBrent Martin, in vislaticon of the common lsw of
Marvland, and agasinst the peace, government and dignity of
ithe State. {(Murder)

The same language was used, 1in separate counts, to charge
Prailow with the murder -of th2 other victimes, WMilliams and

Smith. See Appendix A (Prailow v. Staste, Court of Special

1:Turx.cstalil. had rzecently filed a petition for writ of
certiorari in this Court. Tunstasll and Prailow were tried in
separate jury trials, with the same presiding trial judge
(i.e., Judge William D. Missouri of the Circuit Court for
Primce George's County, Maryland).

2/Thorne was tried by & separate jury in Novemher 19290;
Tharne was sentenced on Decembzsr 17, 1890, to an sggregate
sgntence of 1ife plus 20-yesars, all suspended hut 50 years.
Thorne testified agsinst Tunstall in Jume 1991, in =xchange
for an undisclosed deal with the prosscution. As a result, =

-6~



faneals nof “arvliand (Nanyt) ) Mg, 347 Sanr2nh~r Tarm 2017,
§1in an. at 3)
During *trial, th2 -risl du-gr inaotructsd thz jury as th=2

arasstntion’'s hurdan af oroof, witnha thz fallowing words, in

ner+inant nart:

Thre Statne hag *he bhuroon of arvoving the Dafennont iy
auillt sevond 2 re=asonabls douht Thiz Nefondnnt is not
reculred to orpve his irmnoeencs. Ypnuwevir, thes Stests is
not roagyir2a 0 nrave owilt heyvand 211 aossitle douht or
to a mathemsticel cwrtainty, tlor ia theg Stat? required to
naonta evsary concoeivahle zircumstance of innocancez,

Sroaf havand o ~wasonshle douht s o2 o czneoent that T
Mill a2 into Further:; wut T owill t211 vau "ow fmat o=
rezaanahls dount dis 8 daubt Found=ao gnon raaszan, T ois
not o T@ncifui doubt, a2 whimsicsl dount ar # caaricious
doune Arnaf hayand a3 razsansiale dount peauires such
nroof ~= wonld convinzeg vau 2f th: *rratn af o fant to nao
axtent that vou would bhe o willinc ta act uoon auch h-olizf
oA ino-tant meatior | T EA TS TR S al
aff=irs. YMowoeysr, AT you o asre Aot 17

Dafupd=n+s a auilt to that sxtant, then ;¢
sxists and you must find the Def Dﬁduﬂt not quilty.

The phrase reasonable doubt oresents an abstraction.
In an attempt to give it some concrateness I use axamples.
Let's  supposs that, therz is something in  yvour  own
husiness or personal affairs such: as should I adopt a
child, should I have elective surgery, or should I
ourchase re2al estate. You gather all of the information
that is available to vyou in trying ta make tnhe
determination as to whether to orocsed Re mindful that
it may not bz all of the information that you d=sire, but
it is =11 of the information thst vou have at your
disposal in order for you to make vour rdescision,

After looking at that information and thinking ashout
it you make the de+tzrmination that there is no dount which
is hased upon rezason which would nreclude vou from going
anead and adooting a child, having elective surnery, or
aurchnasing th=a real estats Yaou have satisfied voursslf
heyond a2 reasonahle douht that vou should go ahsad and

nroceed.

= [narn=a was r=sentenced on Decenhsr 21, 1985, +g 1ifs
suspended all hut five years and 149 days "time ssrved'. The

trial judge stated that thers wers no r=@als given ta Thorne.
Howevar, th= trial ijudge ackmowladged that the oraosecution
rpcommendﬁd the new sntence h2cause Thorne testified
favarahly for the governmaent anainst Tunstall S22 Ann. M.

-7 -
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On the other bhand, 1if after looking at =all of the
information asvailable to you you discovsr that there is a
doubt bassd upon reason which .would prohibit yocu from

going feorward. Be mindful now there ars somsz doubts that
are associasted with any venture. 1In this case you have to
find that there is a reasonable doubt.  If you have that

type of reasonable doubt the Defendant deserves .the.
benefit of that doubt and you must find him not guilty.

{n the other hand, if you are setisfied that the State
has proven beyond a reasonable doubt that, the Defsndant
was involved in these murders and the robbsries then you
should go ahead on snd consider whethsr the State  has
proven egach and every .alement of the offsnses  charged
heyond a2 reasonable doubt. : '

Now, attorneys often will say, well, the Judge told
you about thress examples. The one about purchasing real
estate really shouldn't apply. Admittedly it is not the
strongest ‘one hecause obviously if vou pruchase real
estate youi can always sell it later .on. But let's take a
lock at the first two examples, the adopting of a child
and the having =lectives surgery. '

For thase of you who are parents you understand that
once a child is born to you thet child is yours forever.

Children don't necessarily leave homed at 18. In fact,
sometimes they don't leave home at 38. So you will have
children for 2 long time. This is a life-long commitmant.

With respect to elective surgery, fTolks. Once a

surgean has pleced a2 scalpel to your in and cut vyou you
cannot turn back the hands of time fo the noint where vou
were never cut, S0 if you find in this case that based
usen what vou have heard in this courtroom that vou would
be able to go ahesad on and have that glsctive surgery, or
atiopt that child, then you can say that there is no doubt
that is based upon reason which should prohibit my going
forward and considering.the cther elements of the crimes

Bk
t

App. J (Case No CT90-15248, 2/21/1991 at 28:20-31:17).

After delibsrations, the Jjury announced its verdict as:

"NOT GUILTY" of the first degree premsditsted murders of

Martin, Williams and Smith. "GUILTY" of the second degree

murders of Martin, Williams and Smith. "EGUILTY!" of the first



degree felonv murders of Williams aﬁd Smith. "GUILTY" of
robbery with a deadly meapon' against Williams and Smith.
"GUILTY® of the use of a2 handoun in commission of a felony
ageinst Martin, Williams and Smith. And  "BUILTY" of the
rqbbery of Williams and Smith.

The court granted Przilow’'s motion for judgmént of
acquittal as to the felony murder of Martin. The prosecu£ion
nolle oprosequi the charges of robbery and robhery with a
deadiy w2apon against Marting; all of ths use of a Ewandgun
‘charges as to Martin and all of +the use of a handgun in
commission aof & crims of violernce as to all victims»(Martin,
Williams and Smith). See App. d‘(Docekt Entries of Prailow's

trial procszedings No. CT90-15248). On 28 March 1281, the

b}

[

court sentenced Preilow to an.  aggregate senteznce of  two
natural lifs terms plus 45 years. App. 0.

PFrailow noted a +timely dirsct appeal toc the Court of

Special Appeals ("CSAM"). On 27 January 1992, ‘the CSAM
affirmed the Jjudgments of the trial court. On 12 June 1892,

the Court of Appeals of Marvland ("C0AM") denied cesrtiorsri

review. On 3 April 1997, Prailow filed for post convietion
relief. In that petition, Prailow raised, inter alia, that

the trial court's reasonabls doubt -jury dinstruction was
constitutionaslly deficient. And, that ©bhoth +triel- and
appellate counsel uwere ineffective for failing to challenge

the constitutionslly deficient reasonable doubt. instruction



during trial snd gn direct azppesl.

On 8 MNovembher 18998, a post conviction hearing was
conducted before Judge C. Philip Nichols in the C3iréuit
Court for Prince George‘é County, Marylend ("CCPGRCT). During
that proceeding --after argument and =avidence-- the court

. Rs to the ressonsble doubt

-

denied past convictian relis=s
jury instruction, Judge Nichols said:

The third aree of inguiry it says Jjury instruction,
Judge Missouri as he instructed the jury took the pattern
jury instruction and added some to it, so some of it was
folksy, somewhat foundsd on common ssnse, at a time when
judges in our circuit and elsswhere in Maryland. did that.

Some three years later, I think it was in the Jovyner
case, the appesllate court took issue with that practice
and, to wmy knowledge, everynne on the bench today
generally confines them to the pattern jury instructions
so as not to chance an grror.

And in this case the petitioner says it was error for

his attorney not to object. TIn Ffact, his attorney quoted
some of that Jjury instruction toc the jury. Hz also says
it was error for his appellate defense counsel not to
rais=z it.

As I wview it, I don't belisve that thz petitiocner
would be entitled to relief on this ground based upon what
I have said, the fact that it wss some three y=ars later.
Petitioner, of course, took issus with the practice, and
having looked at the ‘instruction, "I don't find it as
misleading as he does, and I think it sets that standard
of proof of heyond a2 reasonmable doubt as the ans that is
requirad in our State -and not some lesser standard.

-Accordingly, wE'are.going'to deny the fslief, the post
conviction relief that the pstiticner asked us to grant
today. * * *

App. G {(CTR0-15248, T7.11/9/1288 at 3:12-4:14) .,
Prailow filed a timely applicetion for lsave to appeal to

the [CS5AM, On 12 May 2000, the intermediate appellate court

-10-



remanded Presilow's case back to the post conviction court for
compliance with the rules requiring the post conviction court
to file & statement of reasons for its decision. Stating:.

We cannot determine from this statement of reasons why
+the hearing judge concluded thst therese was any merit in

1) any of applicant's "ineffective assistance"
contentions, (2) applicant's "State's perjury® contention,
ar (3) applicant's "improper ‘instruction" contention.

Thus, the circuit court't statement of reasons does not
comply with Maryland Rule L-407(a). As we are unable to
reaview this application on its merits, we are contrainesd
to remand this case for the prepsaration of a statement of
rgasons that complies with the mandate of Maryland Rule &4-
4R7(a). Pfoff v. State, 85 Md.App. 296 (1891).

App. H (Prailow v. State of Maryland, CSAM No.2B7, Sept. Term,

1988, unreported per curiam opinion (Slip op. at 1-2)). 0On 20
September 2000, the post conviction court issued its statement
of reasons, repegating what it said on November 9, 1928, Apb. I
(CT90-1524B, Statement 0Nf Reasons and Order of Eouft, at 6-7).

Preilow filed another timely application for lsave to

appeal the post conviction courts statement of reasons. - Such
was never docketed by the courts. On 14 June 2011, Prailow
3/

filed a motiaon to reopen post conviction proceedings, again,
challenging the constituticnally defecisnt reasonable doubt
instruction.. 0On 24 August 2011, the court summarily denied

Prailow's motion without & hearing. On. 15 Szptembsr 2011,

Prailow filed a timely application for lzave to apneal the

3/ . s
’Prailow asserts that he does not recall ever filing for a

reopen in 2011. Prailow never received & decisicon from the
courts ragarding such. Prailow has attempted to obtain conies
of the recpen motion and leave to appesl decision. PFrailouw
helieves that eomeone may have filed such on hisz hehalf,
unbeknownst tao him. '

-11 -



summary denial of the motion to rzaopen post conviction relief.
fin 25 April 2013, the CSAM summarily denied Preilow's

application for leave %o appsal the denial of the reopen

motion without wmsking 2 ruling on the merits of ailow's
claims. 0On 2% QOctoher 2013, the CS5AM denisd Prailow's motion

s
Cn 21 December 2015, Prailow filed a2 motion *o correct
ll1eqal sent2nce and motion to exercises revisory pouer. In
that motion, Prailow raised --intsr alia-- that Prailow's

s

ntence is illegal because the court lowss jurisdiction due

sEn
its failure to complets the court becausea aof the

constitutionelly deficient reasonable douht instruction. And,

that the sentesnce --as to the felony murder convictions-- is

fte

llegal becauss Prailow was never charged with felonv murdsr.

On 2 May 2017, the court denied Prailow's illegel sentence
motion. As to the lack of jurisdictian issue and not heing
charged with felony murder, the court said:

First, Defendsnt asserts that the trizl  court lacksd
jurisdiction to convict and sentence him dus to a

defective jury in Tructlon. ‘This Court finds that such
assertion was raisad aon his Petition faor Post Convietion
Relief, which & hearing was held, and the petition was
denizd on Mcvmmaer 2, 1998, Aftzr the Court of Spacial
Appeals remanded g case back to the post conviction

court for its. shdtemcn* of resson, the past conviction
court entared its Stetemant nf Reasons and Order of Court
on Septembhsr 19, 2000, In its Statemz=nt of Reasons, the
post conviction court found that the jury instruction was
not misleading, and that it was proper at the time of
trial. Hecause this issue was finally litigated hefore
the ppst conviction court, Defendant is barred from
ing the same issue in the present proceeding Evan if

Court considers eon the mesrits, this Court flﬁds that
the Jury instruction was prepsr ss the jury instruction

@M m



¥

1]

nf trial.

i,

was permissible at tha tim:

Second, Defendant ssserts that he was never indicted
on felcny murder charges, &nd thus ‘the felonvy murder
caonvictions and sentenc should be vacated,. This Court
finds that this assertion has no merit as Defandant was
indicted on charges of common law murder, which includes
charges of feleny murder.

ae
23

App. B (CT90-1524B, Memorandum and Nrder of Caurt, 5/2/2017 at

Prailow noted a timely direct appeal, which the CS5AM
affirmed the judgment of the lower court. The CSAM did not
ddress the merits of the claim of the lack of jurisdiction.

Instead, tha CS5AM noted:

3]

e disagree with Prailow that the sllegad faulty jury
ingtruction on reasonablz doubt deprived the trial court
af jurisdictiaon, thus “rendering the jury's wvardict
invalid. Any challenge +to the Jjury instructizn should
have heen made by ohjection at trial and then raised upon
direc appeal. Moreover, as the circuit court noted,
Brailow raissd this contention in a petition for opost-
conviction reliesf, and the oast-canvictign court
determined that the reasonabls doubt instruction was not
improper. Prailow agsin raised this issue in a motion to
re-gpen a closed post-conviction proceeding and, agsain,
the court denied relief. This Court denied Prailouw's
application feor leave to =sppeal that ruling. Prailow v.
Stete, MNo. 2854, Septemher Term, 2011 (filed April 25,
2013). Finelly, the circuit court - for thes third time -
considered - Prailow's <claim eon .the reasonable doubt
instruction uwhen ‘it considered the motion fto correct an
illegal sentence and, agsin, found that the instructiaon
given wss pProper.

Apo. A (Prailow v. Stete of Marvland, CSAM No.568, September

Term, 2017, unreported per curiam opinion, filed: May 8, 2018
(Slip op. at 5 n.2)). As to Prailow's second claim, the CSAM

reasohed that since the COAM had previously ruled that




#*[tlhere is no reguirement...that a charging document must
inform the accused of the specific theory on which. thz State
will rely®, “"the conviction of felony murder is proper =ven

though Prailow "was not explicitly charged with that specific

Offense " App. A (Slip. op. at 5-8)
Prailow noted & timely motion far reconsideration which
was denied on Juns 4, 2

0M8. Apo. E The COAM denied

certiorari on August 31, 2018. App. C (Petitimn Dockest No

=

f

185, September Term, 2018). And, on 26 October 2018, the DOAM

ng

denied Prailow's timely filad motion for reconsideration. Anp.

D

This timely filed writ of certiorari follows



REASONS FOR GRANTING THE PETITION

Certiorari should be granted because this case presents
this Honorable Court with the: (1) the opportunity toc finslly
answer whether or not state collateral revisw courts. are
required to retroasctively applyv watershed/bedrock procedural
rules of automatic reversal whenever there is no jury finding
based wupon a reasonable doubt as mandated by the Sixth
Amendment and Fourtesnth Amendment.

(2) This case presents this Honorable .Court with the
opportunity to determine: whethsr or not & sszntence is illegal
when given in a case where2 a jury's verdict is nullifisd due
to a constitutionally deficient reasonable doubt instruction.
And,

(3) This case presents this Court with the opportunity
to decide whether a sentence is illegal when it is imposed
upon a crime for which an accused was never chargsd, in
violation of the Notice Clause and the Grand Jury/Indictment
Clause.

Certiorari is warranted ~in  order to (1) protect
defendants's liberty interests: (ii) protect defendants from
the stigma of being illeogslly convicted and senteﬁced; and
(iii) encourage ccmﬁunity‘confidence in the fundamental values
of the criminal justice systém. "WUe The Pecople" deserve the

grant of certiorari review here.

15-



I. STATE COLLATERAL REYIEZW COURTS MUST RETROACTIVELY APPLY

THE WATERSHED/BEDROCK PROCEDURAL RULE oF AUTOMATIC

CREVERSAL TO JURY FIMDINGS THAT ARE NULLIFIED DUE TO &
CONSTITUTIONALLY DEFICIENT REASONABLE DOUBT INSTRUCTION.

o

Recantly, 1in Montgomery v. {ouisiana, 13 S.Ct. 718

(2014), this Honorable Caurt held "thst wh2n a new substantive
rule of constitutional law contends the nutcome of a case, the
Constitution regquires state collateral revieuw courts to give
retroactive eFFecﬁ to that rule." Id. at 722 ({(hold emhhasis

added) (referencing Teague v. Lane, 489 U.S. 288 (1989)). This

Court held that #[t]lhat constituticnal command ig, like all
federal 1law, binding oan state courts." id. This Honorable
Court limited ifs Mantgomery holding to Teague's first
exception for substantive rules. This Court dicd not address
“the constitutional status of Teague's constituticonsl status
of Teague's exception for uwatershed rules of procedura”,

Montgomery, 136 S.0t. at 729,

Prailow asserts that Tesgue's second exception for

watershad procedural rules must also be given ratroactive

gffect in all state collsteral revisw courts. Watershed
nrocedural rules, just’ like new substantive rules of
constitutional law, control ths outcome of 3 case. Sees, e.g.,
Montgamery, 136 S.0t. at 729. The Constitution should also

reguire state collateral courts to give retroactive =ffect to

wstershed/bBedrock procedural rules. See, id
8]

b

Pl

In Adams v. Aiken, 41 F.3d:175 (4th Cir., 1994), the Fourth

i

3

Circuit held thast this fCourt's holding in  Sullivan v.

-6



Louisiana, 508 U.S. 275 (1993), satisfied Teague's second
gxception hecsuse a constitutionally desficient ressonable
‘doubt instruction 'is & hbreach of thes right te a trial by

nd the denial of a

Y]

jury, resUltingv in 2 lack of accuracy
bedrock procsdural eglement sssentiasl to fairness " Adams, 41
F.3d at 178-73 (citations omitted).

Sevaral biIhEr circuits have held this Court's Sullivan

holding to bhe retrozcitve under Teague's second axceptiaon.

0

See Gaines v. Kelly, 202 F.3d 598, 603-06 (2nd Cir. 2000)(and

cases therein cited); Nevius v. Sumner, 105 F.3d 453, 4452 (9th

-Cirf 1896); and Nutter v. lWhite, 39 F.3d 1154, 1158 (11th Cir.
1994) (holding that. Sullivan are to bs applied retroactively
and noting that the "interest in finaslity, howevsr, must give
- way where, as in this case, the naturs of the constitutional
grrar 1is swuch that we have no caonfidence in outcomes produced
by the procedure at issue.").

Ih applving retroactive application to substantive rules
this Honorable .Court reiterated that "[i]ln support of its
holding that a conviction obtained under an unconstitutional

law warrants habeas relief," the Court ‘in Ex parte Siebola,

100 U.S5. 371 (1880), 'explained that '[z]ln uncanstitutionel

law is void, and is as no law.'" Montgamery, 136 S.Ct. at 731
(citing and guoting Siebola, 100 U.S. at 376). Prailouw

asserts that retrcactive application should be given to this

Court's Sullivan holding since its © - a2 watershed fundamsntel

-17-



procedural rule which 'requires automatic reversal® whanever

it is violated. See Sullivan, SDB U.5. at 281-82,

This Court should hold that Sullivan's constitutionsl
fundamental oprocedural ruie is retoractively. applipéble to
state callaﬁeral review procedurzs the same way this Caugt,
held substantive rules erevretroactive when this Court said in
Montgomery, supra:

If & 5tate may not constitutiomally insist that a
prisaner remain in jail on federal habezas review, it may
nat constitutionpelly insist an the same in its ouwn
oostconviction proceedings. Under the Supremacy (Clause of
the Constitution, state colleteral review courts have na
greater powsr than federal habeas courts to mandate that a
prisaoner continue to suffer punishment barred by the
Constitution. If & state collateral proceeding is open to
a.claim controlled by faderal law, the state ccurt "has a
duty to grant the relief that federal law requires."
Yates, 484 U.5., at 218, 108 S.Ct. 534, 58 L £4.2d 546,
Where state collasteral review proceedings permit prisoners
to challenge the lawfulness of their confinement, GStates
cannot refuse to give retroective effect to a substantive
‘constitutional right that determines the outcame of that
challenge.

Montgomery, 135 S.Ct. at 731-32 (guotation marks supplied,

p

bold emphasis added). The holding that a constitutional
misdescription af *beyond-a-reasonable-doubt® requires
autometic reversal because there is no velid verdict of guilty

as reqguired by. the Sixth Amendment' should be applied

retroactively in state collateral review courts.

A. Maryland Collateral Review Courts Must Reviszw The
Reasgnable Doubt Instruction De Novo Since Maryland Is
A State Which Allows The Challenge 0O0f A Sentence At

-18-



Anytime When That Sentensnce Is Tllegal.

Maryland Rule 4-345(a) provides: "The court may correct an

=t

illegal sentence at any time.® -In Johnsaon v. State, L27 Md.

356, 47 A.3d 1002 (2012), the COAM held that = defendant may
attack a sentence as being illegal t[wlhere the trial court
imposes a sentence or'other sanction upon a crimial defendant,
and .where no sentence or sanction should have been imposed?’.
Id. 427 wmMd. at 368, 47 .A.3d a2t 1009 (citation emitted, bold
emphasis supplied).

The Maryland Court also reiterated that to constitute an
illegal sentence under Rule h-3h5(é), "the .illegality must
inherea in thsz santence itself, ratheg ‘than stem from trial
court error during the sentenéing praoceeding."” Jéhnson, L27
Md. at 367, 47 A.3d at 100% (citations omitted, bold emphasis
added). . A caméitutionally deficient reasonable doubt
ihstruction occurs w2ll before a3 sentencing prmceeding! It
invalidates the conviction whiéh precludes @& court fram
imposing a sentence.

The Johnsen Court cited Jones v. State, 384 Md. 66

\ia}

, 966

A.2d 151 (2005), in which the Maryland CDUrf held that,fmhen a
Jury's vefdict of guilty on a count was not orally announced
_iﬁ open court, and the jury was not polled and harkened ta the
verdict on that coﬁnt, no sentence should have been imposed an

that count, and the sentence on that caount was illegal within



the meaning of Rule 4-345(a). Sea Johnsan, 427 Md. at 369,747
A.3d at 1010.

Partinent to Préilmm's argument, the Maryland Johnson
court held that "[wlhen the illegelity of a sentence stems

from the illegslity of the convictian, its

]

1f, Aule L-345(a)
dictates that both the conviction and the sentence be

vacated.® Id. 427 Md. at 378, 47 A.3d at 1015.

Prailow assesrts that since "[al]l constitionally deficient

reasonble-doubt instruction will zlways result in the absence

of 'bevaond a8 reasonable doubt' jury findings¥, Sullivan, 508
u.s. at 285 {(Rzhnguist, c.J., cancurring), Marvland's

collateral courts must consider the complained. of reasonable
doubt instruction de noveo since it is a state which opens its

collateral proceedings to challenge a claim controlled by

federal law. Sge, =2.g., Montgomery, 136 5.Ct. at 731-32
(citimg Yates v. Aiken, 484 U.S. 211, 218 (1388)).
8. The Supremacy Clsuse Mandates Steste Collateral Review

Courts Retrosctively Apply This Court's Sullivan
Hoelding In Its Qun State Court Procesdings.

In Hhis dissenf1 Juati:e Thomas said that this Court's

Montgaomery holding "says that state postconviction...courts

are constitutionally required +to supply a remedy hecauses a
sentence or conviction predicated upon an unconstitutional law

is a. legal nullity.” Id. 138 5. Ct. =at 745 (Thomas, J.,-



dissenting).

”[m}heq state courts have chosen to =ntsrtain a federal.
claim® "the Supremacy Clause...command[s] a staste court to
apply federzl 1law " Id., 136 S5.Ct. at 749 (Thomas, IJ.,
dissenting).

Maryland 1s a state which has assigned itself to obey th=z

U.5. Constitution through the Supremacy Clause. See Abrams v,
Lamone, 328 Md. 146, 219 n.2, 913 A.2d 1223, 1268 n.2
(2007)(Eldridge, 23 ., concurring)('It should be noted that

Article 2 of the Maryland Declaration of Rights mandates that
federal 1law #shall be the Supremsz law of the State....'
Consequently, 'federal law' is 'Maryland lzsw'."){(citing Ponte

v. Investors' Alert, 382 Md. 683, 69B-701, 857 A:2d 1, 6-8

(2004), and cases there cited).
By the time Prailow wsnt to his first postconviction
procesding, in 1988, this Court's Sullivan holding had been in

existence for five (5) yasars. This Courtis holding in In re

Winship, 397 U.S. 358 (1370), had been in existence for
twanty-eight (28) years prior. Maryland courts knew in 1991

that the U.S. Constitution had fequirad a8 correct reasonable
doubt instruction for twsnty-one (21) vyears prior.

Twznty-one (21) years prior to Prailow's 19921 trisl,

Maryland knew that !linship established three protecticns. (i)
Prailow's liberty intersst; (ii) the nprotection from the
stigma of conviction. And, (iii) it encourages scommuanity
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confidence in criminal law by giving ”conéreﬁe substance to
the presumption of innocence.¥ Winshio, 397 U.S5. at 363.

This Court's Sulliven holding up the stakes by nqting that
the "deniel of the right to a jury verdict of guilty bevond a
reasonable doubt is a denial of 2 fundamental procedural right
and 'unguestionably @ualifies as ‘“structural error."'® See

Adams, supra, &1 F.3d at 177-78 {(citing Sullivan, 508 U.5. at

281-82 (quoting Arizona v. Ffulminante, 499 U.S. 279, 309

(1891)).

Several Circuits have appliecd Sullivan retroactively td
cases on collateral review. supra. Maryland has refused to
acknowledge this Court's Sullivan holdiné to have retfoactive
affact. Motwithstanding, the Supremacy Clause reguires all
state collateral ~reviesw courts --sspecially Maryland-- to

retroactively apply this Court's Sullivan holding.

IT, A SENTENCE IS ILLEGAL WHEN IT WAS IMPOSED AFTER A
DEFENDANT RECETIVED NO JURY VERDICT OF GUILTY-BEYOND-A-
REASONABLE-DOUBT WITHIN THE MEANING oF THE SIXTH
AMENDMENT . -

Federal courts have held that: "[Tlhe type of 'illegal’

sentence which 2 defandant can successfully challenge despite

an appeal wsiver Iinvolves fundamental 1ssuss®. Sepe United
States v. Dela Cruz, 570 Fed.Appx. 355, 357 (4th Cir.

-



2014) (quoting United States v. Copeland, 707 F.3d 522, 530

(tth Cir.), cert. denied, 134 §.Ct. 126, 187 L.Ed.2d B89

(2013)(internal gquotation marks and alterations omitted)).

In United States v. Surratt, 797 F.3d 240 (4th Cir. 2015),

the - Fourth Circuit stated thest ‘courts have recognized

H

‘unlawful' or ‘'illegel' sentences in & narrow subset of

6]

cases."” Id. at 255. The court pointed out that this Court has

lqng held thét ""[aln imprisonmeznt under a judgment' betcomes
unlewful ' if 'that Judgmant b=z an absolute nullity.' Ex parte
Watkins, 28 U.S5. (3 Pet.) 183, 203, 7 L.Ed. 650 (1830)."
Surratt, 797 F.%d at 255

A constitutionally deficient reasonsble doubt instruction

N

"deprive defendents of '‘basic protections' without which ‘a
criminal trial cannot reliasbly secve its function as a vehicle
for determination of guilt or innocence...and no criminal

punishment. may be regarded as fundamentally fair.” Neder v.

8]

United States, 527 U.S. 1, B-9 (1399)(bold. =mphasis

added) (quoting Rase v. [lark, 478 U.S. 570, 577-78 (1386)).
In the instant case} the sentence is illegal beacause there
.was  ''mo juryv verdict of guilty-beyond-a-reasonable doubt®

within the meaning of the 5ixth Amendment. Sullivan, 508 U.S.

at 280. Takasn as a whole, the reasaonable doubt instruction -
-given in the 1991 +trisl-- misdescrib=d the concept of
reasonable doubt. The 1921 trial court lowered the State's

burden of proof to a opreponderance standard by equating



reasansable doubt with the same decision-making nrocess
utilized when jurors adopt a child}.haVE elective:surgery, or
purchase. real. estate. App. N (Case No. CT30-1524B,
T.2/21/1991 at 29:12-30:4). The trial. court ‘further
deminished the reasonable doubt concept by further explaining
“how each juror would .decide to purchése real =state, adopt a
child, and ‘have elective surgery. Sse App. JM'(Case No. CT30-
15247, T.2/21/1891 .at 30:5-31:17).

Several circuits have condemned the M"willingness to act®

language. See Monk v. Zelez, 901 F.2d. 885, 8B9-92 (10th Cir.

1990); United State v. Leaphart, 3513 F.Zdv7h7, 750 (10th Cir.

1975); United States v. Baptiste, 6508 F.2d 666, 568 (5th Cir.

1

A

79), cert. denied, 450 Y.5. 1000 (1981); United States wv.

"Robinsaon, 546 F.2d 309, 313 (9th Cir. 1976), cert. denied, 430

S U.5. 918 (1977).

The D.C. Circuit noted that ‘"there is a subsiantial
difference  betueen a juror*é verdict of guilty beycndi a
reasonble doubt and & person making a judgment in a matter of

-

. personal importance to him. " Scurry v. United States, 347 F.2d

468, 470 (D.C. Cir. 1965), cert. denied, 383 U.S. 883 (1957).

In 18

L0

2, the Committee on Model Jury Instructions for the
Nimth Circuit deleted from its instructiaons an reasonable
doubt 'referehée to "important decisions" in the lives of
jurprs. That committee stated that it rejecteﬁ the analogy of

the importent descisions in. a juror's life with reasonabale



gnubt

because the most important decisions in 1ife -- choosing a
spouse, buying & house, borrowing monsy, and the like --
may involve a heavy element of uncertainty and risk-taking
and are wholly unlike the decisions Jjurors ought to make
in criminzsl cases. 8th Cir. Crim. Jury Inst. 3.03 comment
(1992). ‘

#

See Wills v. Stete, 329 Md. 370, 390, 620 A.2d4 285, 304-05

(1993) (MchAuliffe, J., concurring){guoting ths Committes an

Model Jury Instructions for the Minth Circuit, 3.023 comments

o

Several other circuits have also criticized attempts to

ot

ates v. Mos 756 F.2d

w

?

define resasonable doubt. Sée, United §

329, 333 (4hth Cir. 1985); United States v. Indorata, 628 F.2d

711, 720-721 (1st Cir. 1980); United States v. Byrd, 352 F.2d

570, 575 (2nd Cir. 1955); sze also Taylor v. Xentucky’, 436

U.s. 478, 4288 (1878), noted in Cage v. lLouisiana, 498 U.S. 39,

This Court neegds to give guidance on whether “reasonable
doubt” should or even caen be explainsd to Jjuriss. See United
States v. Reives, 15 F.3d 42, L& (4th Cir. 18994)(after

.

Sullivaen the Supramsg Court "has offered little guidance on the
msfe general questicn of whether the term 'reasonahle doubt!
should or even can he explained to juries. It is an issue
that has engandered a fair amnunt of controversy, but little
in the way of hard éﬂd fast rules for the triel courts. ).

In Victor v. Nebraska, 511 U.5. 1, 5 (13384), this




Honoraole Court stated that: "In nnly one casa have we hesld
that a definition of reasonabls doubt violated the Due Process

Clause.” (citing Caege). Prailow asserts that the instruction
given at his 1981 +trial is another type of instructional
definition which this Court should hold to be violative of the

Due Process [Claus This is because the trial court's

&4}

definition of reasonble doubt wes so lengthy that it ran the
risk of defining the concept in & manner that is not on point,

but milsed and/ar confused the jury. See United States v.

fo

gsimone, 118 §F.3d 217, 226-27 (Zd‘ Cir. 1897)(collecting

cases), reh'g denied, 140 ‘F.3d 457 (2d Cir.), and cert. denied
sub nom
The reasonable douht ifgtfuetion: . given hy the court in

1281 was so incomprehensible or potentially prejudicial that a
vacatur of the conviction and sentence is regquired. Ss=2 Moss,

756 F 2d at 333 (4th Cir )}: see alsc Reives, 15 F.3d at 45

.
&
o
T
Pyl
’-J »

e
S
—f

M

his 1is hecause the cumulative effec of th
lengthy definition was to obfuscate one of tha2 essentials aof

due process and fair treatment. See Gaines., 202 F.3d at 608

(2d Cir.)(guoting Dunn v Perrin, 570 F.2d 21, 25 {1st Cir.

1978)) .
A The Lower Court Acknowledged The Given Reasgonable
Doubt Dsfinition Was Violative 0Of The Due Procass
Clause Vet Refused To Correct It Becsuse Many Judges
Were Unconstitutionally Defining Rezasonable Doubt In
1981, :



Because many judges were unceonstitutionally defining
reasonable doubt to jurors in Maryland‘in 1991, *the caollateral
review court refused to uphold the Constitution's reguirement
of é correct definition of the ressonable doubt concapt, which
the collateral review court did not have the power or
authoerity to disregsrd

In VYictor, supra, this [Court said thet reviswing court
must determine “whether there is & reasonahle likelihood that
the jury understood the'instructimns to allow conviction based
on proof insufficient to meet the [constitutionall standard.®
Id. 511 U 5 at 6.

In the instant case. when the postconviction court deniesd

hot

O
U}

relief in 1998, it did soc by stating that --zlthou

i)

reasonable doubt instruction waé deficient-- it did not visw
it as misleading hecause the defective instruction Was given
"at a  time whaen judges in" Maryland were giving
constitutionally defective reasonabale doubt  instructions.
Ao . i (Case No. CT90-15248, T.11/9/19898 at 3:12-17).
However, the postconviction court acknowledged that three (3)

al, the appellate courts condemned

pae

vears after Prailow's +r
the exact same-~type of instruction as bheing unconstitutionalm'

App. B. (T.11/$/1998 at 3:18-22)(refersncing Joyner-Pitts v.

State, 101 Md.App. 429, 447, 647 A.2d 116, 125 (1994)).

Prailow asserts that the Jovner-Pitts Court found that

examples of adopting a child, buying real estate, and othar

o)
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human endeavors, when sguated with reasocnable doubt, is

faat

confusing to a Jurv. Jovner-Pitts, 101 Md.fpp. at 445, G47
A.2d 2t 124, Prailow asserts that if a jury would be confused
in 1884 by an instruction defining reasonable doubt with the
game decision utilized to adopt a child, buy a house or get
married. A jury wpuld»be misled and confuaed in 1981, by an
instruction which equated reasonable doubt with the same
decision process as buying real estate, adopting a child or
having 2lective surgsry.

MBen this Court announced its Sullivan decision in 1583,
Prailou’s'conviction became a nullity because he uwss conviéted
due to the 'misdecriptisn of. the ‘reasonable doubt cancept,
which 1is no law. Prailow . ‘‘received 'no Jury verdict of

¢

quilty-beyond-a-reasonable-doubt'.® lnited States v. Uhite,

405 F.3d 208, 222 n.%2 (4%th Cir. 200%){guoting Sullivan, 508
U.5. at 280).

The Maryland postconviction court did not have the power

nor authority to enforce en unconsituticnal void law. ; See
Montgomery, 1368 S5.0t. at 731 (citetions omitted). Just
because some other Jjudges werea unconstitutionally

misdescribing reasanable doubt did not give the collateral
review courts ‘the power to constitutionally insist that
Prailow remain in ‘prison under a sentence upon ‘no  jury

verdict of guilty-heyond-z-reasonahle-doubt?® Tuithin the

meaning of the Sixth Amendment®. Sullivan, 508 U.S. at 280.



B. The Allegetion 0f The Unconstitutional Reasonzable
Doubt Instruction Was Not Procedurally Barred In State
Collateral Review Courts.

Prailow asserts tﬁat his challenge of the unconstitutional
réasonable doubt instruction. was not procedurslly barred in
state collateral review courts becaus (1) no appellatelcourt
had ever ruled on the merits of Prailow's claims ‘and (2) s

void judgment may never he res judicate in any other court.

"i. No appellate court has ever ruled on t
Prailouw's challenge of the unco
reasonabale doubt instruction.

he merits of
natitutional

[ ]

In State v. Hernandez., 344 Md. 721, 723, 68

A.2d 526, 527
(1997), the COAM explained that an allegétion of error may not
he callaferally challenged in Maryland state courts if it was
"finally liﬁigéted.“ Final litigation has been defined as
"when an appellate cﬁurt of the State hes rendered = decision
on the merits thereof." Id. af 728, 590'A,2d at 530.

In Prailow's case, no state ampellaté‘cour% has ever ruled
on the:merits of the ;héllenged unconstitutinonal instruction.
After the postconviction court denied postcnnvicitcn.relief in
1588, Prailow filed an application far lazave to a??eal. Tha
CSAM remanded the cése hack for procedrual‘reasons; App. H
(81lip op. at 1-2). After the remand and procedural

correction, the {S58M never issued an order on the merits.

‘After Prailow's 2011 reapen motion was denied by the
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postconviction court, without =2 hearing, the CSAM summarily
denied lzave to appeal without issuing a rulihg on the merits
thereof.

When the sfate collateral review court denied Prailow's
motion to correct illegal sentence it deemed the issue barred
from its reviesw because the "issue was finally 1litigated
hefore the npost caonviction court.® App. B (CT90-15243,
5/2/2017 at 3). The law in Maryland dsems an issue finally
litigated only if ruled an the merits by gither-the COAM or the
CSAM. Hernandez, 344 Md. at 728, 690 A.2d at 530. That rule
doss not sapply to the rulings of lower court Jjudges aon the

same lower court level. See Scott v. State, 379 Md. 170, 182-

BS, 840 A.2d 715, 722-24% (2004).

Even when the CSAM affifmed the state collateral revieu
-court's denial of Prailow's illegal sentence. motion, the CSAM
did not rule on the merits of the challenged reasanahle doubt
instruction. App. A (No.568, Sept. Term, 2017 (Slip op. at &,
5 n.2)(5/8/2018)) . |

Prailow's claim was not finally 1litigated in any state

appellate court.

ii., Void judgements may neaver bhe enforced by state
courts regardless of a previous misperception of
the law.

"[Alny criminal canviction rendered pursuant to an
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unconstitutional definition of reasonable doubt is necessarily

unfair." Gaines, supra, 202 F.3d at 605 (2d Cir.)(citing

Teague, 489 U.5. at 315).

Since the Sixth Amesndment requires a jury verdict of
gﬁiltyv béyond a reasonable doubt, the permittance of =
conviction based upon something other thén beyond 2 reasonable
doubt "is illegasl and void and cannot be a legal cause of
imprisonmént.“ See Seibold, supra, 100 U.S. at 376—77.

No state court \is permitted to disregard the U.S5.

Constitution simply bhecauss state appellate courts previously

-permitted the misdescription af the reasonable doubt concept.

There was no Sixth Amendment jury verdict of guilty. The

judgment is void. State courts may not anforce the "no jury

verdict of guilty beyond-a-reasonable-doubt".

e

ITI.A _SENTENCE IS TLLEGAL WHEN IT WAS IMPOSED AFTER A
JURY CONVICTION OF A CRIME WHICH WAS NEVER CHARGED IN AN
INDICTMENT AS MANDATED BY THE SIXTH AMENDMENT.

The Sixth Amendment provides, in pertinent part, that
"[i]ln . all criminal prosecutions, the accused shall enjay...to
be informed of the nsture and cause of the accusation.® U.5.
UI.Q/

Const. amend

Prailow asserts that he was not put on'notice_to de fend

&/Maryland adopted the same provision in its own
constitution: "[i]ln a2ll criminal prosscutions every man hath a
right to be informed of the accusation against him..." Md.
Decl. of Rights art 21. '

-3 -



against felany murdsr. Rather, Prailow was only put an naotice
to defend against premeditated murder and its lesser included
offense of second degree 'specific intent murder.

In Maryvland, murder is -divided into degrees. Campbell v.

State, 293 Md. 438, 441, INAA A;Zd 1034 (1882). Although first
degree murder is proven by a finding that. ' the killing was
willful, deliberate and premeditated or ‘* that it was in

perpetration of a rohbery. See Stanshury v. State, 218 Md.

255, 260, 146 A.2d 17, 20 (1958). Marvland courts have
explained that the *[t]lheories of premeditated first degree
murder and felony murder are exclusive charges and are not

related.* See Malik v. State, 152 Md.App. 305, 330, 831 A.2d

1101, 115 (2004)(citing McDowell v. State, 31 #Md.App. 652,

657, 358 A.2d 624 (1876)).

Mhéh Marvland indicted Prailouw of first degree murder,‘it
only charged Prailow .mith premeditated murdzr and second
degree specific intent murder. This 1s because the statement
-~-in the indictment~r that Preilow "feloniously, wilfully and

L

of their deliberately premeditated malice aforethought, did
kKill and murder...." is =z statemant only to first degree
premeditated murder‘and sgcond degree specific intent murdar.
Maryland courts have long delineated that "[wlhere the lauw
divides murder into grades, a [felonious] homicide is presumed

1

to be murder in’ the second degree...." Chisley v. State, 202

Md. 87, 105, ©5 A.2d 577 (1853) (emphasis supplied and added);
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Robinson v. Stzte, 249 Md. 200, 238 A.2d 875, cert. denied,

393 U.s. 928 (1968). The chargs that Prailow "feloniously"
and *wilfully” killed and wmurdered is a charge of sescond
degree murdsr. The statement of "deliberately premeditated”
malice 1is a charge of first degree premeditasted murder.. See

Willey v. State, 328 Md. 126, 131 n.2, 131-32, 613 A.2d 956,

958 n.2 (1892) (defining premeditated first degree murder and
second degree specific intent wmurder through the Maryland
Pattern Jury Instructions). .

There 1is nothing in the charges of murder which remotely
showasd that Maryland was prosecuting Preilow for first deérée
felony murder. Maryland cannot séy‘ thét felony murder is
included in the short form charge of premaditated murder
because Maryland has always held that it is against the
constitutionasl, fundamsntal rule of fairness to permit two or

more distinct offenses to be joined in the same count.

Blbhrecht v. State, 105 Md.App. &5, 72, 658 A.

[AV]
f

f 1122, 1135

(1595) (quoting State v. Hunt, 49 Md.App. 355, 358, 432 A.2d

479 (1981)(in turn guoting State v. Warren, 77 Md. 121, 122,

12 A. 500 (1893))).

As the Maryland courts have pointed out, the notion ”thét
in  Maryland felony wmurder and opremeditated murder are
identical offsnses with 'identical glemants, 1s incorrect.®

Stovall v. St

w

te, 144 Md.App. 711, 726, 800 A.2d -3, 40

(2002)(quoting Huffington v. State, 302 Md. 184, 188, 468 A.2d
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200 (1985)). Other states require premeditated murdsr and
felony murder be charged in separate counts in an indictment.

See, e.g., In re Personal Restraint of lord, 868 P.2d 835, B43

(Wash. 1994)("[A)ggravated first degree murder and first
degree felony murder are...tws different offenses.  -Thus for
the Jjury- to be instructed on both offenses, the State must

include both charges in the information.”); and Rayburn v.

State, 53'5.m. 356 (Ark. 1901)("an indictment which charges
only [premsditated murder] will not be sufficient to accuse
the defendant of murder committed in the perpetraﬁion of, or
in the atteﬁpt to perpetrate, one of the felonies neﬁed in.the
statute...")l

Maryland cannot enforce its decisional rule that there 'is
na raqguirement...that & charging document must inform the
accused of the specific theory on which the State will rely.?

Ross v. State, 308 Md. 337, 344, 519 A.2d 735, 733 (1987).

Because this Honorable Court has held that a court cannot
permit =z defendant to be tried on charges that ares not made in

the indictment ageinst him. Stirons v. United States, 3/1

U.S. 212, 217-19 (1960)(amendment of indictment by court
villated Fifth Amendment Grand Jury Clause).

Marylahd courts have long upheld the Grand Jury Cléuse by
providing & rule which permits the charging of multiple
offensés in a single indictment if they are charged in

~

separate counts. This is because of the constitutional



prohibition of a split verdict. GSee Albrecht, 105 Md.App. at

70-72, 658 A.2d at 1134-35 (citations omitted); reiterated in

Cooksey wv. Staté, 359 Md. 1, 7-10, 752 A.2d 606, 60%9-11
(2000)(citations omitted).

However, with Prailow's case, Maryland chooses to
disregard the constitutional mandate of the Grand- Jury Clause,
the Notice Clause, and the Equal Protection Clause.

In Johnsan, supra, 427 #d. 356, &7 A.3d 1002, the COAM
vacated the convicton and® sentence for assault witﬁ intent to

murder because Johnsaon was never indicted for that charge. Id.

at 360, 380, 47 A.3d at 1005, 1016. Johnson was charged_uiéh'
four crimes: (1) attempté murder, (2) common law assault, (3)
unlamfuliy wearing, carrying, or transporting of a handgun,
and (4) unlaufully use aof a handghn in the commission of " a
felony or crime of violence. Id. at 362, 47 A.3d at 1006. At
the close of trial, Johnson's verdict sheet included assault
with intent to murder. And, the trial court alsoc instructed
“the Jjury about the‘ crimes on the. verdict shest, included
assaﬁlt with inient to murder. id. at 363, 47 A.3d at 1006
The'jury acquitted Johnson of attemptad murderr, but found
him guilty of f1) assault with intent to murder, (2) common
law assault, (3} unlawful use of a Handgun in tha commission
of a felony or crime of Viﬁlence, and (4) unlawfully wearing a

handgun. Johnson did not object to the jufy'instruction nor

the guilty verdict for assault with intent to murder. Id. at
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at 363, L7 A.3d at 1006-1007. Johnson was sentenced to 30-

R

years imprisonment for assault with intent to murder, merging

common law assault into that convictiaon. And, a consecutivea

20-years imprisenment for use of a Handgun, merging unlawfully
Y P Q

wearing a handgun. Johnson, 427 Md. 'at 383, 47 A 3d at 1006-

Sixteen vears later, Johnson filed & motion to correct an

lzgal sentence, arguing the illegality of the sentence for

e
et

assault with intent to murder bacause +the indictment never
charged that crime. id at 363, 47 A.3d at 1007. Ultimately,

the COAM agreed with Johnson and vacated the 30-yesr sentence.
Id. at 372-380, 47 A.3d at 1012-1016.
Like Johnson, Prailow was. indicted with opremeditated

murder, hut never indicted with Telony murder. Like Johnsen,

Prailow's wverdict shzet included the unindicted charge of

felony murder and. the court instructed. the jury. on felony
murder, inter aliae. Like Johnsaon, Prailow was acguitted of
premeditated murder; bhut, Preilow was convicted of felaony

murder, second degrQE'murder,brobbery, armed robbesry, and use
of a handgun.  And, like Johnsoaon, ;he‘couft'sentencéd Prailow
for the unindicﬁed felony murder conviction, and the use of =
handgun caonviction. Ths.pourt merged the other convictions.
Like Jphnson, Prailow failed té object to the Qniﬂdicted
felony murder charge snd the jury instruction on such. Like
Johnson, Prailow filed a motion to correct illegel sentence

arguing the illegality of the sentence for felonv murder



because the indictment never charged that crime. The trial
~

court denied thzst motion and the intermediate appellate court

affirmed the ~ enllatzral review court's denial of +the

illegal sentence motion, (App. 8 and App. A), just like in

Jdohnson. Johnson, 427 Md. at 363-64, 47 A.3d at 1007 (citing.

Johnson v. State, 199 Md.App. 331, 344, 351, 22 A.3d 305, 917,
920-221 {2011)).
Howsver, unlike Johnson, the COAM did not grant Prailow's

£

petition for writ of certiorari. Preilow asserts that

pursuént to the Fifth Amendmeﬁt's firand Jury Clause, Stirane,
supra, 361 U.5. at 217—ﬁ8 (variance rimpermissible whan it
destroys "the defendant's substantial right to be tried only
on charges presentéd in an indictment returned by a grand
vjuryﬂ), the Sixth Amendment’'s Notice Clauss and the Fourteanth
Amendmant's DNDue Process and Equal Protection Clause(s),
Maryland should have vacated the conviction and sentences for

the unindicted crime of felony murder.
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CONCLUSION

The petition for a writ of certiorari should be granted.

Respectfully submitted,

C:\ (‘?’UT\LM‘(Q)LCL&L%\\)

Gordon Prailouw
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