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IN THE UNITED STATES COURT OF APPEALS
FOR THE FIFTH CIRCUIT

No. 17-41087

NORMAN BLOOM,
Plaintiff-Appellant,

versus

AFTERMATH PUBLIC ADJUSTERS,
INCORPORATED; MICHAEL BACIGALUPO,

Defendants—Appellees.

Appeal from the United States District Court
for the Southern District of Texas

(Filed Sep. 4, 2018)
Before SMITH, CLEMENT, and COSTA, Circuit Judges.

JERRY E. SMITH, Circuit Judge:

The parties agree that this case turns exclusively
on whether Texas’s special tolling rule in Hughes v.
Mahoney & Higgins, 821 S'W.2d 154, 157 (Tex. 1991)—
which suspends the statute of limitations on legal mal-
practice claims until completion of the litigation from
which they arise—extends to actions against public ad-
justers. The district court thought not and dismissed
the claims as untimely. We agree and affirm.
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I

Gracie Reese purchased a standard flood insur-
ance policy from Fidelity National Property and Casu-
alty Company (“Fidelity”) for property in Galveston
damaged during Hurricane Ike. Per Reese’s affidavit,
in the aftermath of the storm, Fidelity sent an adjuster
to her house. That adjuster prepared an estimate and
authorized payments of around $48,500 for building
damage and around $20,000 for content damage. Dis-
content with the authorized amounts, Reese con-
tracted with defendant Aftermath Public Adjusters,
Inc. (“After math”), a Texas-licensed public adjusting
firm, to assist.

Michael Bacigalupo was the licensed public ad-
juster assigned to the case. After examining the house,
he prepared a Proof of Loss and Detailed Repair Esti-
mate that stated, in effect, that Reese was entitled to
additional amounts of about $68,500 for building re-
pairs and around $25,000 for damaged content.

In August 2009, Fidelity notified Reese in writing
that her claim was denied because no proof of loss had
been submitted. In August 2010, Reese sued Fidelity,
alleging her claim was wrongfully denied. Nearly four
years elapsed, and in July 2014, Fidelity moved for
summary judgment on the ground that Reese had pro-
vided “absolutely no documentation” to support her
claim for additional payment. Reese chose not to re-
spond, and on September 9, 2014, the court granted the
motion.



App. 3

On September 8, 2016, Reese filed this suit against
Aftermath and Bacigalupo, alleging negligence and
breach of contract based on defendants’ failure to sub-
mit proof of loss timely to Fidelity. Defendants moved
for summary judgment based on the relevant two- and
four-year statutes of limitation, as approximately
seven years had passed since Reese had received notice
of Fidelity’s denial of her claim. Reese replied that un-
der Hughes, 821 S.W.2d at 157, limitations were tolled
until the conclusion of her suit against Fidelity. The
district court disagreed and rejected the claims as un-
timely.

Reese died before the district court entered final
judgment, and her grandson Norman Bloom was sub-
stituted as plaintiff. Bloom appeals.

II.

The sole question is whether the tolling rule from
Hughes, 821 S.W.2d at 157, reaches actions against
public adjusters. Bloom says yes, or at the least, that
the question should be certified to the Texas Supreme
Court. We disagree.

When sitting in diversity, we apply the state’s stat-
utes of limitation and accompanying tolling rules.
Vaught v. Showa Denko K.K., 107 F.3d 1137, 1145 (5th
Cir. 1997). Where the contours of those rules are un-
derdetermined, we must make an Erie guess about
how we expect the Texas Supreme Court would decide.
“We are emphatically not permitted to do merely what
we think best; we must do that which we think the
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[state] [s]Jupreme [c]ourt would deem best....” In re
DePuy Orthopaedics, Inc., 888 F.3d 753, 765 n.5 (2018)
(cleaned up). As a practical matter, that judgment is
informed chiefly by “(1) decisions of the [state] [s]up-
reme [c]ourt in analogous cases, (2) the rationales and
analyses underlying [state] [s]Jupreme [c]ourt decisions
on related issues, [and] (3) dicta by the [state] [s]up-
reme [c]ourt.” Id. (quoting Centennial Ins. Co. v. Ryder
Truck Rental, Inc., 149 F.3d 378, 382 (5th Cir. 1998)).

Naturally, our analysis begins with Hughes, in
which clients sued their attorney for negligence alleg-
edly committed during past representation. See Hughes,
821 S.W.2d at 155-56. The Texas Supreme Court, in
reviving an otherwise untimely claim, established the
following special tolling rule: “[W]hen an attorney com-
mits malpractice in the prosecution or defense of a
claim that results in litigation, the statute of limita-
tions on the malpractice claim against the attorney is
tolled until all appeals on the underlying claim are ex-
hausted.” Id. at 157. In defending that new rule, the
court explained that the usual tolling principles “can
force the client into adopting inherently inconsistent
litigation postures in the underlying case and in the
malpractice case,” a conflict the court deemed “un-
tenabl[le].” Id. at 156.

Though the “inconsistent positions” rationale
would seem to sweep broadly, the Texas Supreme
Court has confirmed that the rule in Hughes applies



App. 5

only to attorney malpractice.! For example, in Murphy
v. Campbell, 964 S.W.2d 265, 272 (Tex. 1997), the court
declined to extend Hughes to suits against accounting
firms. It emphasized that “Hughes does not hold that
limitations is tolled whenever a litigant might be forced
to take inconsistent positions. Such an exception to
limitations would be far too broad. We expressly lim-
ited the rule in Hughes to attorney malpractice in the
prosecution or defense of a claim that results in litiga-
tion.” Id.2 More recently, in Apex Towing Co. v. Tolin, 41
S.W.3d 118, 119-20 (Tex. 2001), the court described
Hughes as a “bright-line rule” that tolls limitations
“when an attorney commits malpractice in the prose-
cution or defense of a claim that results in litigation.”
As a federal court sitting in diversity, it is not our place
to second-guess the wisdom of that line but instead to
enforce it. See DePuy, 888 F.3d at 765 n.5.3

L Askanase v. Fatjo, 130 F.3d 657, 669 (5th Cir. 1997) (reject-
ing plaintiffs’ proposed application of Hughes and explaining that
“Hughes . .. standl[s] for the proposition that when an attorney
commits malpractice, the statute of limitations is tolled on the
malpractice claim until all appeals on the underlying claim are
exhausted” (emphasis added)).

2 Accord Hoover v. Gregory, 835 S.W.2d 668, 672 (Tex. App.—
Dallas 1992, writ denied) (“We interpret Hughes narrowly and de-
cide that its application should be limited to cases involving legal
malpractice.”); Ponder v. Brice & Mankoff, 889 S.W.2d 637, 644—
45 (Tex. App.—Houston [14th Dist.] 1994, writ denied) (same).

3 Texas law does not leave victims of negligence and decep-
tion high and dry. Under its “discovery rule,” which applies when
“the nature of the plaintiff’s injury is both inherently undiscover-
able and objectively verifiable,” the accrual period is deferred “un-
til the plaintiff knows or, by exercising reasonable diligence,
should know of the facts giving rise to the claim.” Wagner &
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Bloom’s lone reply is that public adjusters are ac-
tually lawyers in disguise. Bloom concedes defendants
are technically “non-lawyers,” but he insists they effec-
tively “provide[d] legal services,” because there was
once a time when Texas prohibited non-lawyers from
engaging in public adjusting.

But that was then, and this is now. Even assuming
Texas law previously classified public adjusting as le-
gal practice, under the relevant regime, these defend-
ants are non-lawyers who were not engaged in legal
practice. By definition, Bloom’s claims cannot impli-
cate the unique relationship that triggers the bright-
line rule from Hughes. Only Texas has the power to say
where lawyering ends and adjusting begins, just as its
courts have the sole power to decide Hughes’s outer
bounds. Accordingly, we reject Bloom’s proposed expan-
sion.

Bloom alternatively requests that we certify the
question to the Texas Supreme Court. That decision
turns on several factors, the most important of which
are “the closeness of the question and the existence of

Brown, Ltd. v. Horwood, 58 S.W.3d 732, 734 (Tex. 2001). In de-
clining to extend Hughes beyond its well-settled bounds, Texas
courts demand of plaintiffs like Bloom only that they exercise rea-
sonable diligence and, after doing so, make a tactical choice of
whom to sue.
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sufficient sources of state law.”* But here Texas law is
clear.

AFFIRMED.

4 Swindol v. Aurora Flight Scis. Corp., 805 F.3d 516, 522 (5th
Cir. 2015) (quoting Williamson v. Elf Aquitaine, Inc., 138 F.3d
546, 549 (5th Cir. 1998)).
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF TEXAS

GALVESTON DIVISION
GRACIE REESE, §
Plaintiff, 2
VS, § CIVIL ACTION
AFTERMATH PUBLIC § NO.3:16-CV-273
ADJUSTERS, INC., et al,  §
Defendants. 2

OPINION AND ORDER
(Filed Dec. 5,2017)

Pending before the Court is the motion by Defend-
ants Aftermath Public Adjusters, Inc. and Michael
Bacigalupo (“Defendants”) for summary judgment.
Dkt. 17. On September 18,2017, the Court held a hear-
ing on this motion. After careful consideration of the
motion, pleadings, and arguments of the parties, for
the reasons stated on the record at the hearing and be-
low, the Court GRANTS the motion.

Factual Background

This case arises from the failure of an insured to
timely file supporting documents for a claim. Plaintiff
Gracie Reese (“Reese”) purchased a standard flood in-
surance policy issued by Fidelity National Property
and Casualty Company (“Fidelity”) for her property lo-
cated in Galveston, Texas. The property was damaged
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by flooding during Hurricane Ike. Following the storm,
Reese hired Defendants to timely file a claim, which
included the submission of proof of loss, on her behalf
with Fidelity for payment under her policy.

On August 11, 2009, Fidelity notified Reese, in
writing, of the denial of her claim because no proof of
loss had been submitted. On August 4, 2010, Reese
filed Reese v. Fidelity National Property and Casualty
Company, 3:10-MC-7040, in the U.S. District Court for
the Southern District of Texas (“Reese I”). In this law-
suit, Reese asserted claims against Fidelity alleging
that Fidelity wrongfully denied her flood insurance
policy claim. However, Reese did not name Defendants
as parties to the suit.

On July 7, 2014, Fidelity filed its motion for sum-
mary judgment in Reese I. The motion provided uncon-
troverted evidence establishing that Reese provided
Fidelity with “absolutely no documentation” to support
her claim for payment on her insurance policy. Reese
did not respond to this motion and, in fact, notified the
Court that she would not be contesting the motion. On
September 9, 2014, the Court granted Fidelity’s mo-
tion.

On September 8, 2016, approximately seven years
after Reese received Fidelity’s denial of her claim,
Reese filed this present action against Defendants as-
serting claims for negligence and breach of contract. As
the basis of these claims, Reese argues that Defend-
ants failed to timely submit proof of loss to Fidelity on
her behalf which resulted in the denial of her claim.
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In the pending motion, Defendants assert that
they are entitled to summary judgment because this
entire action is barred by the applicable statutes of
limitations. In response, Reese argues that the motion
should be denied because the statute of limitations for
her negligence claims was tolled until after the Court
granted summary judgment in favor of Fidelity in
Reese 1.' For the reasons stated below, the Court finds
that Defendants are entitled to summary judgment on
all claims in this action.

Analysis

Reese’s negligence claims are subject to a two-
year statute of limitations. As a general rule, the
statute of limitations commences to run upon a cause
of action in tort from the time that the duty owed to
the plaintiff was breached by the wrongful or negligent
acts of the defendant even though in some cases,
the plaintiff is ignorant of the existence of his cause
of action, or although damage was not sustained until
after the commission of the tort. Dotson v. Alamo
Funeral Home, 577 S.W.2d 308, 311 (Tex. Civ. App.—

1 Tt is unclear whether Reese is asserting that any tolling
doctrines apply to the statute of limitations for her breach of con-
tract claims. Although Defendants have moved for summary judg-
ment on these claims, Reese has not responded with any
argument regarding why the breach of contract claims should not
be dismissed as time barred. After careful consideration of the
summary judgment record, the Court finds that the breach of con-
tract claims are barred by the applicable four year statute of lim-
itations and that the summary judgment record does not raise a
disputed issue of material facts regarding these claims.
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San Antonio 1979, no writ). Causes of action accrue
and statutes of limitations begin to run when facts
come into existence that authorize a claimant to seek
a judicial remedy. Exxon Corp. v. Emerald Oil & Gas
Co., L.C., 348 S.W.3d 194, 202 (Tex. 2011). A cause of
action ordinarily arises and the statute of limitations
commences to run immediately upon the commission
of the wrong about which the complaint is made, and
the running of the statute is not postponed until dam-
age results from the wrong. Dotson, 577 S.W.2d at 311.

The summary judgment evidence establishes that
well over two years elapsed between the time that
Reese was damaged by Defendants’ alleged wrongful
conduct and the date this action was filed. The sum-
mary judgment evidence establishes that Reese’s
claims in this case accrued, and the limitations period
began to run on these claims, on August 11, 2009. On
this date, Reese received Fidelity’s Rejection of Proof of
Loss (“Rejection”). This written notice informed Reese
that her claim was being denied because no timely
proof of loss had been filed on her behalf by Defend-
ants. The Court finds that on this date, Reese became
aware of Defendants’ actions that are the basis of this
action. Accordingly, this lawsuit against Defendants
filed in September 2016, over seven years later, is time
barred by the applicable two year statute of limita-
tions.

Reese contends that the holding in Hughes v. Ma-
haney & Higgins, 821 S.W.2d 154 (Tex. 1991) applies
in the present case to toll the limitations period until
September 9, 2016, two years after the date that the
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Court granted Fidelity’s motion for summary judg-
ment in Reese I. Reese argues that because this case
was filed within two years of this date, it is not time
barred. The Court disagrees. The holding in Hughes
has been narrowly construed by Texas courts as only
applying to the unique circumstances surrounding le-
gal malpractice cases. In Murphy v. Campbell, 964
S.W.2d 265, 272 (Tex. 1997), similar arguments to the
ones Reese makes here—to extend the Hughes holding
to other types of negligence claims—were rejected by
the Texas Supreme Court.

Next, Reese argues that the doctrines of equitable
tolling and “estoppel of limitations” also apply to toll
the two year limitations period until after September
9, 2016. The Court disagrees. Reese, as the proponent
of these defenses, bears the burden of proof. See Hand
v. Stevens Transp., Inc. Employee Benefit Plan, 83
S.W.3d 286, 293 (Tex. App.—Dallas 2002, no pet.). Eq-
uitable tolling may toll accrual “in situations . . . where
a complainant was induced or tricked by his adver-
sary’s misconduct into allowing filing deadlines to
pass.” Harrell v. S.P. Dairy Ashford, No. 01-15-00865-
CV, 2017 WL 1149683, at *3 (Tex. App.—Houston [1st
Dist.] Mar. 28, 2017, no pet.); Bailey v. Gardner, 154
S.W.3d 917, 920 (Tex. App.—Dallas 2005, no pet.) (cit-
ing Czerwinski v. Univ. of Tex. Health Sci. Ctr. at Hou-
ston Sch. of Nursing, 116 SW.3d 119, 122-23 (Tex.
App.—Houston [14th Dist.] 2002, pet. denied)). Simi-
larly, equitable estoppel may bar a limitations defense
when a party, his agent, or representative makes rep-
resentations that induce a plaintiff to delay filing suit
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until the limitations period has run. Kofran v.
Woodring, No. 14-96-00231-CV, 1997 WL 235480, at *3
(Tex. App.—Houston [14th Dist.] May 8, 1997, no writ).

However, even when these doctrines are invoked,
a plaintiff must also still establish diligence in filing
“the cause of action he knows he has [and] may not
continue to rely upon the defendant’s original induce-
ment beyond a point when it becomes unreasonable to
do so.” Alvarado v. The Abijah Group, Inc., No. 03-13-
00060-CV, 2015 WL 4603542, at *5 (Tex. App.—Austin
July 29, 2015, no pet.); Leonard v. Eskew, 731 S.W.2d
124, 129 (Tex. App.—Austin 1987, writ ref’d n.r.e.); see
also Neal v. Pickett, 280 S.W. 748, 753 (Tex. Comm’n
App. 1926, jdgmt adopted). Courts have consistently
held that “one claiming suspended operation of the
statutes of limitations, or estoppel against their appar-
ent effect, must have not ignored the requirements of
due care and blindly relied upon a situation as being
what it seemed rather than as being what it in reality
was.” Leonard, 731 S.W.2d at 129 (quoting Neal, 280
S.W. at 753).

Here, Reese contends that she relied on Defend-
ants’ continued assurances that they had timely filed
the proof of loss to wait over seven years after receiving
the Rejection to file this action. However, Reese has
failed to provide any summary judgment evidence es-
tablishing that her reliance was reasonable or that she
exercised due care to delay filing of this suit until after
the period of limitations had run on her claims. To the
contrary, the summary judgment establishes that
Reese’s alleged reliance was unreasonable and that
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she did not exercise due care. The evidence reflects
that, far from being the result of reasonable reliance,
Reese’s delay in filing this action was the result of a
tactical decision regarding which parties to sue for her
damages. See e.g., Bailey, 154 S.W.3d. at 920 (holding
that equitable tolling principles cannot be used to re-
lieve a party of the consequences of tactical litigation
decisions).

The summary judgment evidence establishes that
in 2009, Reese hired Dale Felton to handle her legal
claims against Fidelity. Felton is a seasoned trial law-
yer with extensive experience in flood insurance claim
litigation.? Felton’s affidavit establishes that following
Reese’s receipt of the Rejection in August 2009, De-
fendants represented to Reese that they had, in fact,
timely filed proof of loss of claim with Fidelity.? Felton
testified that after these representations were made,
he personally conducted an inspection of Defendants’
claim log and found absolutely no evidence to support
Defendants’ representations that they had timely filed
any proof of loss on behalf of Reese.* Felton stated that
he also asked Defendants multiple times for docu-
ments supporting their representations.’ Felton fur-
ther testified that Defendants repeatedly made
various excuses for their inability to provide such

2 The Court notes that 2 % pages of Felton’s 11 page affidavit
are dedicated to setting forth his qualifications and experience in
insurance litigation. Dkt. 18-2, pp. 1-3.

3 Id. at p. 4.
4 Id. at pp. 4-5.
5 Id.
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documents to him.® The summary judgment evidence
establishes that Felton also knew at the time he was
making these requests for information to Defendants
that there were other insurance claim files being han-
dled by Defendants that had missing documentation
regarding the timely filing of proof of claims.” Despite
this knowledge, Felton testified that no claims were as-
serted against Defendants in Reese I because Defend-
ants “emphatically demanded that suit be filed against
Fidelity” to prove that the proof of loss of claim was
timely filed and to “[m]ake them cough it up.” The
Court finds that under these circumstances, Reese’s
continued reliance on Defendants’ alleged misrepre-
sentations and/or assurances to not sue Defendants
until after the statute of limitations had run was not
reasonable. Reese has not presented any summary
judgement evidence establishing that she used due
care in deciding to ignore the results of her attorney’s
investigations into Defendants’ conduct and wait
seven years before filing this suit.

Likewise, the Court finds that the “Legal Proceed-
ings doctrine” is not applicable to toll limitations under
the facts of this case until September 9, 2016. Where
“a person is prevented from exercising his legal rem-
edy by the pendency of legal proceedings, the time dur-
ing which he is thus prevented should not be counted

6 Id. at pp. 5-6.
7 Id. at p. 5.

8 Id. at p. 6. The Court notes that Felton represented Reese
and there is no evidence in the record to indicate that Felton ever
represented Defendants.
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against him in determining whether limitations have
barred his right.” Walker v. Hanes, 570 S.W.2d 534, 540
(Tex. Civ. App.—Corpus Christi 1978, writ ref’d n.r.e.)
(limitations tolled while prior submission of same case
was being appealed). The summary judgment evidence
establishes that there was no pending legal proceeding
that prevented Reese from timely filing this pending
lawsuit. Id. If Reese wanted to assert her damage
claims against Defendants, she could have—and
should have—filed this action long ago.

Conclusion

For the foregoing reasons, the Court GRANT'S De-
fendants’ motion for summary judgment as Reese’s
complaint against Defendants is barred by the statute
of limitations.

For the foregoing reasons, the Court further DE-
NIES Plaintiff’s counter-motion for summary judg-
ment.

SIGNED at Galveston, Texas, this 5th day of De-
cember, 2017.

/s/  George C. Hanks Jr.
George C. Hanks Jr.

United States District Judge






