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United States Court of Appeals 
for the Eighth Circuit 

----------------------------------------------------------------------- 

No. 17-2012 

----------------------------------------------------------------------- 

Ronald Duhe, et al. 

Plaintiffs - Appellants  

v. 

City of Little Rock, Arkansas, et al. 

Defendants - Appellees 

----------------------------------------------------------------------- 

Appeal from United States District Court for the 
Eastern District of Arkansas - Little Rock 

----------------------------------------------------------------------- 

Submitted: April 12, 2018 
Filed: September 5, 2018 

----------------------------------------------------------------------- 

Before SMITH, Chief Judge, WOLLMAN and LOKEN, 
Circuit Judges. 

----------------------------------------------------------------------- 

LOKEN, Circuit Judge. 

 Ronald Duhe and Mark Holick were arrested for 
disorderly conduct during an anti-abortion demonstra-
tion at the Little Rock Family Planning Services Clinic 
(“the Clinic”) in Little Rock, Arkansas. Little Rock po-
lice took Duhe and Holick to the Pulaski County 
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Regional Detention Facility (“the Jail”), where they 
were processed and released the same day. After a 
bench trial in state court, the disorderly conduct 
charges were dismissed. Duhe, Holick, and Spirit One 
Christian Ministries, Inc. (“Spirit One”), a nonprofit 
corporation founded by Holick as a church in 1991, 
brought this § 1983 suit against the City of Little Rock, 
Little Rock Police Lieutenant Sidney Allen, and Pu-
laski County. Plaintiffs allege that the arrests were 
without probable cause and violated the First Amend-
ment; the Arkansas disorderly conduct statute, Ark. 
Code Ann. § 5-71-207(a), and a Little Rock permit or-
dinance, Little Rock Rev. Code § 32-551, are unconsti-
tutional on their face and as applied; and the County 
unconstitutionally detained Duhe and Holick at the 
Jail. The district court1 granted summary judgment 
dismissing all claims on the merits and granting Allen 
qualified immunity from individual-capacity damage 
claims. Plaintiffs appeal. Reviewing the grant of sum-
mary judgment de novo, we affirm. 

 
I. Fourth Amendment Arrest Claims. 

 Qualified immunity shields government agents 
from personal liability for civil damages if “their con-
duct does not violate clearly established statutory or 
constitutional rights of which a reasonable person 
would have known.” Harlow v. Fitzgerald, 457 U.S. 800, 
818 (1982). “The entitlement is an immunity from suit 
rather than a mere defense to liability . . . it is 

 
 1 The Honorable Kristine G. Baker, United States District 
Judge for the Eastern District of Arkansas. 
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effectively lost if a case is erroneously permitted to go 
to trial.” Mitchell v. Forsyth, 472 U.S. 511, 526 (1985) 
(emphasis in original). Accordingly, it is appropriate to 
begin with the one claim in which plaintiffs seek dam-
ages from a government agent acting in his individual 
capacity, the claim that Lt. Allen violated Duhe and 
Holick’s First and Fourth Amendment rights when he 
arrested them at the Clinic for violating the Arkansas 
disorderly conduct statute. 

 Duhe and Holick assert that Allen violated their 
Fourth Amendment rights because he lacked probable 
cause to arrest. “If an officer has probable cause to be-
lieve that an individual has committed even a very mi-
nor criminal offense in his presence, he may, without 
violating the Fourth Amendment, arrest the offender.” 
Atwater v. City of Lago Vista, 532 U.S. 318, 354 (2001). 
“[A]n officer is entitled to qualified immunity if there 
is at least arguable probable cause” to arrest. Gilmore 
v. City of Minneapolis, 837 F.3d 827, 832 (8th Cir. 2016) 
(quotation omitted). 

 In reviewing the grant of summary judgment, we 
view the facts in the light most favorable to Duhe and 
Holick, the non-moving parties. In September 2012, 
Holick organized a multi-day outreach in Little Rock, 
which involved demonstrations against abortion in 
front of a Little Rock high school and the Clinic. In an-
ticipation, the Little Rock Police Department imple-
mented an Operational Order that placed Lt. Allen in 
charge of a Special Response Unit to monitor the 
demonstrations. 
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 On the first day, September 13, Holick and a group 
demonstrated at the high school and in front of the 
Clinic without incident. Early in the morning of Sep-
tember 14, a small number of demonstrators met in 
front of the Clinic. Duhe, arriving in Little Rock several 
hours earlier, joined the group. During the demonstra-
tion, both Duhe and Holick spoke through a micro-
phone with an amplifier. Lt. Allen testified that he 
arrived at the Clinic after receiving a radio call from 
Special Response Unit member Ronald Morgan. Ac-
cording to Allen, Morgan advised that police on the 
scene received complaints about noise and that demon-
strators were obstructing traffic at the Clinic. 

 One of the complainants was Gayle Teague, an em-
ployee of a vision center located near the Clinic. Teague 
testified that she could hear the demonstration in her 
clinic and told officers the noise was disrupting her 
business. She noted that protests were common in 
front of the Clinic, but this was the only time she could 
recall hearing sound from a demonstration in her of-
fice. Lori Williams, the Clinic’s Clinical Director, com-
plained to officers the sound was too loud for the Clinic 
to function. She testified that she could hear sound 
from the demonstration in a private counseling room 
while she was attempting to speak with a patient. She 
said that some patients canceled appointments in re-
sponse to the demonstration, and that she saw demon-
strators blocking the Clinic’s driveway. 

 Allen averred that as he approached the site of the 
protest, he could hear someone speaking on an ampli-
fier from about a city block away. On the scene, an 
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officer told Allen that Holick had been blocking the 
driveway. Allen saw Duhe and Holick speaking 
through the amplifier and saw Holick walking slowly 
across the driveway, stopping vehicles. Allen testified 
that he directed officers to arrest Duhe and Holick for 
disorderly conduct for their use of the microphone and 
for Holick’s obstruction of traffic. 

 “Probable cause exists when the totality of circum-
stances demonstrates that a prudent person would be-
lieve that the arrestee has committed or was 
committing a crime.” Kuehl v. Burtis, 173 F.3d 646, 650 
(8th Cir. 1999). Probable cause is a “fluid concept.” Il-
linois v. Gates, 462 U.S. 213, 232 (1983). “The arresting 
officer himself need not possess all of the available in-
formation”; probable cause is assessed by the collective 
knowledge of the relevant officers and available objec-
tive facts. United States v. Stratton, 453 F.2d 36, 37 (8th 
Cir.), cert. denied, 405 U.S. 1069 (1972). Whether prob-
able cause existed at the time of the arrest is a ques-
tion of law for the court. Fisher v. Wal-Mart Stores, Inc., 
619 F.3d 811, 816 (8th Cir. 2010). 

 As relevant here, the Arkansas disorderly conduct 
statute provides: 

(a) A person commits the offense of disor-
derly conduct if, with the purpose to cause 
public inconvenience, annoyance, or alarm or 
recklessly creating a risk of public inconven-
ience, annoyance, or alarm, he or she: 

*    *    * 
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(2) Makes unreasonable or excessive noise 
. . . [or] 

(5) Obstructs vehicular or pedestrian traf-
fic. . . .  

Ark. Code Ann. § 5-71-207(a)(2), (5). The Code provides 
that a person acts purposely “when it is the person’s 
conscious object to engage in conduct of that nature or 
to cause the result.” § 5-2-202(1). A person acts reck-
lessly “when [he] consciously disregards a substantial 
and unjustifiable risk that . . . [a] result will occur,” 
when disregarding the risk “constitutes a gross devia-
tion from the standard of care that a reasonable person 
would observe in the actor’s situation.” § 5-2-202(3). 

 We agree with the district court that Lt. Allen had 
probable cause to arrest Duhe and Holick for violating 
the Arkansas disorderly conduct statute. He person-
ally heard the amplified noise from a considerable dis-
tance and witnessed Holick obstructing traffic 
entering the Clinic’s driveway. He was entitled to rely 
on the statements of Teague and Williams to other of-
ficers that the noise was disrupting their business ac-
tivities and demonstrators were obstructing traffic. 
That Duhe and Holick’s disorderly conduct charges 
were subsequently dismissed is irrelevant to the prob-
able cause inquiry. Joseph v. Allen, 712 F.3d 1222, 1226 
(8th Cir. 2013). 

 Duhe and Holick argue that Allen lacked probable 
cause because he did not conduct a reasonably thor-
ough investigation before ordering the arrest, and he 
did not take a decibel reading or check the sound 
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volume inside the Clinic or the vision center. They ar-
gue investigation would have revealed that demon-
strators at the scene did not believe traffic was 
obstructed, the noise was excessive, or that Duhe and 
Holick intended to create public inconvenience, annoy-
ance, or alarm. Absent exigent circumstances, officers 
“have a duty to conduct a reasonably thorough investi-
gation prior to arresting a suspect.” Kuehl, 173 F.3d at 
650. But they need not conduct a “mini-trial” prior to 
making an arrest. Gibson v. Cook, 764 F.3d 810, 814 
(8th Cir. 2014). We conclude Allen conducted a reason-
able investigation. He did not disregard “plainly excul-
patory evidence,” and given what he personally 
observed and was told, “minimal further investigation” 
such as interviewing Duhe and Holick’s fellow protest-
ers would not have exonerated them. Kuehl, 173 F.3d 
at 650-51. 

 Lt. Allen did not violate the Fourth Amendment 
because he had probable cause to arrest Duhe and 
Holick for violating the disorderly conduct statute in 
his presence. This conclusion forecloses plaintiffs’ 
Fourth Amendment claims of municipal or supervisor 
liability against the City of Little Rock. See Brossart v. 
Janke, 859 F.3d 616, 627-28 (8th Cir. 2017), cert. de-
nied, 138 S. Ct. 2025 (2018).2 In addition, Lt. Allen is 

 
 2 Duhe and Holick also argue they are entitled to damages 
because defendants violated their First Amendment rights in ar-
resting them for violating an unconstitutional disorderly conduct 
statute. Whether municipal defendants may be liable under 
§ 1983 for enforcing a state criminal statute is a thorny issue. See 
Slaven v. Engstrom, 710 F.3d 772, 781 n.4 (8th Cir. 2013). As we 
conclude in the next part of this opinion that the statute is not  
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clearly entitled to qualified immunity. As the Supreme 
Court of Arkansas has enforced the disorderly conduct 
statute consistent with its plain meaning, see Johnson 
v. State, 37 S.W.3d 191, 195 (Ark. 2001), Allen had prob-
able cause to believe Duhe and Holick were violating a 
valid Arkansas statute and therefore did not violate 
their clearly established Fourth Amendment rights. 
See Reichle v. Howards, 566 U.S. 658, 664 (2012). 

 
II. Arkansas Disorderly Conduct Statute Claims. 

 The plaintiffs appeal the denial of their request for 
declaratory relief in the form of an order invalidating 
the Arkansas disorderly conduct statute, which they 
claim is vague on its face and as applied and is over-
broad. We agree with the district court that Duhe and 
Holick have standing to challenge the statute – they 
were arrested for violating it and claim their First 
Amendment rights are chilled by the possibility they 
will be arrested again.3 

 A. Vagueness. A state statute is unconstitution-
ally vague if it “fails to provide people of ordinary 

 
unconstitutional, we need not take up this issue. The district court 
properly dismissed the First Amendment arrest claims. There is 
not a scintilla of evidence that the plaintiffs were arrested be-
cause of the content of their speech, rather than the manner in 
which they demonstrated. See R.A.V. v. City of St. Paul, 505 U.S. 
377, 382 (1992). 
 3 In their opening brief, the plaintiffs do not address the dis-
trict court’s determination that Spirit One lacked standing to 
challenge the Arkansas disorderly conduct statute. We therefore 
dismiss its claim for lack of jurisdiction. See Disability Support 
Alliance v. Heartwood Enters., 885 F.3d 543, 545 (8th Cir. 2018). 
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intelligence a reasonable opportunity to understand 
what conduct it prohibits” or it “encourages arbitrary 
and discriminatory enforcement.” Hill v. Colorado, 530 
U.S. 703, 732 (2000). “Condemned to the use of words, 
we can never expect mathematical certainty from our 
language,” even in the context of the First Amend-
ment’s protection of freedom of speech, where vague-
ness concerns are especially pressing. Grayned v. City 
of Rockford, 408 U.S. 104, 109-110 (1972). Nor is a crim-
inal statute vague solely because close cases may exist 
under its requirements. That problem is addressed by 
requiring proof of a specific violation beyond a reason-
able doubt, not by invalidating the statute for facial 
vagueness. “What renders a statute vague is not the 
possibility that it will sometimes be difficult to deter-
mine whether the incriminating fact it establishes has 
been proved; but rather the indeterminacy of precisely 
what that fact is.” United States v. Williams, 553 U.S. 
285, 306 (2008). 

 The plaintiffs argue the terms “inconvenience, an-
noyance and alarm” fail to provide a person of ordinary 
intelligence with notice of what § 5-71-207 forbids and 
permit arbitrary and discriminatory enforcement. 
They rely on Stahl v. City of St. Louis, 687 F.3d 1038, 
1039 (8th Cir. 2012), where we invalidated an ordi-
nance prohibiting displaying signs or demonstrating 
on or near a street that resulted in “such a gathering 
of persons or stopping of vehicles as to impede either 
pedestrians or vehicular traffic.” We concluded the or-
dinance was “not vague in the traditional sense that 
its language [was] ambiguous.” Rather, because it 
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lacked a mens rea requirement, violation relied on the 
reactions of third parties, which did not provide people 
“fair notice of when their actions are likely to become 
unlawful.” Id. at 1041. Similarly, in Coates v. City of 
Cincinnatti, 402 U.S. 611 (1971), the Supreme Court 
invalidated an ordinance prohibiting three or more 
people assembling on a sidewalk and “conduct[ing] 
themselves in a manner annoying to persons passing 
by.” The ordinance did not give fair notice of the con-
duct it prohibited because “[c]onduct that annoys some 
people does not annoy others.” Id. at 614. 

 We agree with the district court that the Arkansas 
disorderly conduct statute is not impermissibly vague 
like the ordinances at issue in Coates and Stahl, pri-
marily because it contains a mens rea requirement us-
ing terms specifically defined in § 5-2-202 of the 
Arkansas Criminal Code. Thus, a disorderly conduct 
conviction cannot be based solely on the reactions of 
third parties; the offender must intend to cause public 
inconvenience, annoyance, or alarm by obstructing 
traffic or making unreasonable or excessive noise, or 
must recklessly disregard the risk of doing so. As the 
district court noted, this requirement allows potential 
violators to “predict whether a future course of conduct 
will violate the statute.” 

 The plaintiffs also argue the phrases “unreasona-
ble or excessive noise” and “obstructs pedestrian or ve-
hicular traffic” are unconstitutionally vague. We 
disagree. “Obstructing” and “unreasonably” are widely 
understood restrictions that “require no guess[ing] at 
[their] meaning.” Cameron v. Johnson, 390 U.S. 611, 
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616 (1968); see Reeves v. McConn, 631 F.2d 377, 385-86 
(5th Cir. 1980) (“unreasonably loud” not void for vague-
ness). Thus, like the ordinance in Stahl, the conduct 
proscribed by the statute is sufficiently clear. The pro-
hibitions are not standardless and provide sufficient 
“minimal guidelines to govern law enforcement.” Pow-
ell v. Ryan, 855 F.3d 899, 903 (8th Cir. 2017), quoting 
Smith v. Goguen, 415 U.S. 566, 574 (1974). “As always, 
enforcement requires the exercise of some degree of po-
lice judgment.” Grayned, 408 U.S. at 114. The statute 
is not unconstitutionally vague, either on its face or as 
applied to the plaintiffs’ conduct. 

 B. Overbreadth. Though facial challenges are 
disfavored, the overbreadth doctrine allows a facial 
challenges [sic] to a statute that restricts free speech 
because it may be applied unconstitutionally to parties 
not before the court. See Excalibur Grp., Inc. v. City of 
Minneapolis, 116 F.3d 1216, 1223 (8th Cir. 1997), cert. 
denied, 522 U.S. 1077 (1998). The rationale is that over-
broad statutes may chill protected speech. Bates v. 
State Bar of Ariz., 433 U.S. 350, 380 (1977). But invali-
dating a law for overbreadth is “strong medicine”; the 
doctrine should be employed “sparingly and only as a 
last resort.” Broadrick v. Oklahoma, 413 U.S. 601, 613 
(1973). The disorderly conduct statute is only invalid if 
it is substantially overbroad relative to its “plainly le-
gitimate sweep.” Id. at 615. 

 The disorderly conduct statute is a content- 
neutral time, place, or manner restriction because it is 
“justified without reference to the content of the regu-
lated speech.” Clark v. Cmty. for Creative Non-Violence, 
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468 U.S. 288, 293 (1984). Consequently, the statute is 
valid if it is “narrowly tailored” to achieve a “signifi-
cant governmental interest” and permits “ample alter-
native channels for communication.” Phelps-Roper v. 
City of Manchester, 697 F.3d 678, 686 (8th Cir. 2012) 
(en banc) (quotation omitted). It need not be the least 
restrictive means of serving the government’s interest; 
rather, it is sufficiently tailored if “a substantial gov-
ernment interest . . . would be achieved less effectively 
absent the regulation.” Ward v. Rock Against Racism, 
491 U.S. 781, 798-99 (1989) (quotation omitted). 

 The plaintiffs do not contest that the disorderly 
conduct statute serves a significant government inter-
est. The government has a substantial interest in pre-
venting excessive noise – including in public fora – and 
in ensuring the free and orderly flow of traffic on 
streets and sidewalks. See Grayned, 408 U.S. at 116 
(noise); Ward, 491 U.S. at 796 (same); McCullen v. 
Coakley, 134 S. Ct. 2518, 2535 (2014) (traffic). The stat-
ute directly serves the state interest in limiting noise 
and traffic obstructions by prohibiting intentional or 
reckless speaking or demonstrating in a manner that 
creates those obstructions. The statute is sufficiently 
narrowly tailored and leaves open alternative chan-
nels of communication. As the district court observed, 
“[s]peakers can reasonably convey their message – any 
message – as long as they do not purposefully or reck-
lessly create unreasonable or excessive noise or ob-
struct vehicular or pedestrian traffic.” 

 The plaintiffs contend the statute is nonetheless 
overbroad because it criminalizes noises such as 
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“horns, mufflers, [stadium] crowds . . . [and] people 
simply speaking in public.” However, as discussed, the 
statute’s mens rea element limits the prohibition to 
speakers who intentionally or recklessly use horns, 
mufflers, or amplifiers “to cause public inconvenience, 
annoyance, or alarm.” This is an objective prohibition 
that does not turn on the subjective opinions of the 
speaker’s audience. Though the Legislature might 
have adopted other objective criteria such as decibel 
limits, it has been noted that decibel-based regulations 
are “very, very complex.” Reeves, 631 F.2d at 386. More-
over, the Legislature was not constitutionally required 
to enact the least restrictive means of serving this sub-
stantial public interest. We agree with the district 
court that the Arkansas disorderly conduct statute is 
not substantially overbroad. 

 
III. Little Rock Permit Ordinance Claims. 

 The plaintiffs also seek an order declaring that the 
Little Rock permit ordinance, Little Rock Rev. Code 
§ 32-551, is unconstitutional on its face and as applied. 
The district court concluded that all three plaintiffs 
lacked standing to challenge the permit ordinance be-
cause they were neither arrested nor charged under it, 
and were not prohibited from protesting even though 
they lacked a permit. We agree. 

 Section 32-547 of the ordinance provides that no 
person shall engage in a parade or public assembly 
without a permit. As amended in 2015, Little Rock Rev. 
Code § 32-546 defines a “public assembly” as “any 
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meeting, demonstration, picket line, rally or gathering 
of more than twenty (20) persons for a common pur-
pose as a result of prior planning that interferes with 
the normal flow or regulation of pedestrian or vehicu-
lar traffic or occupies any public area in a place open 
to the general public.”4 

 The plaintiffs may challenge the permit ordinance 
facially without applying for a permit if it provides gov-
ernment officials with excessive discretion to permit or 
deny expressive activity. City of Lakewood v. Plain 
Dealer Pub. Co., 486 U.S. 750, 755-56 (1988). This rule 
alleviates the risk that speakers will self-censor to 
avoid denial of a permit. Id. at 759. But the plaintiffs 
must satisfy Article III’s injury-in-fact requirement. 
See Virginia v. Am. Booksellers Ass’n, Inc., 484 U.S. 383, 
392-93 (1988); Sullivan v. City of Augusta, 511 F.3d 16, 
25 (1st Cir. 2007), cert. denied, 555 U.S. 821 (2008). 
They may suffer an Article III injury if their First 
Amendment rights are objectively reasonably chilled, 
even if they have not been criminally prosecuted under 
an allegedly unconstitutional statute. Zanders v. 
Swanson, 573 F.3d 591, 593 (8th Cir. 2009). 

 The plaintiffs argue their “First Amendment pro-
tected activity of attending or organizing future out-
reaches has been reasonably chilled out of fear of being 
arrested again.” Section 32-551 of the ordinance con-
tains a list of factors used to determine whether to 

 
 4 The version of § 32-546 in effect during September 2012 did 
not specify a minimum number of people necessary for a gather-
ing to be considered a “public assembly.” Holick and Duhe knew 
the City construed this as requiring ten people. 
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issue a permit. The plaintiffs allege that a myriad of 
terms in § 32-551 provide city officials with excessive 
discretion to approve or deny permit applications. But 
it is undisputed that Holick was aware of the permit 
ordinance and did not apply for a permit before the 
September 13 demonstrations, or on September 14 
when he did not expect the number of participants to 
meet the threshold number of ten required for a per-
mit. On neither occasion was any participant arrested 
or cited for violating the ordinance. Allen testified that 
in talking to the protestors, he may have mentioned 
that they lacked a permit “in hopes that they would 
comply with [his] lawful instructions.” Duhe and 
Holick characterize Lieutenant Allen’s statements as a 
“threat” to enforce the ordinance. But they were ar-
rested for violating the disorderly conduct statute, not 
the permit ordinance, and they do not assert that the 
lack of a permit or discussion about the permit ordi-
nance affected their September 14 protest activities. 

 The plaintiffs failed to make a sufficient showing 
of a risk that they will self-censor future protected 
speech activity to avoid denial of a permit required by 
the Little Rock ordinance. Duhe averred that his arrest 
“put a chill on my returning to Little Rock because the 
city’s rules for avoiding arrest are not clear,” and that 
he “will refrain from using an amplifier until the rules 
for using one are straightforward and in writing.” But 
the permit ordinance had nothing to do with Duhe’s 
arrest for disturbing the peace by making excessive 
noise with an amplifier. Holick averred that he “do[es] 
not know from [the ordinance’s] standards how to plan 
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a future event in a way that will meet the ordinance’s 
requirements because the standards are left entirely 
to the City’s discretion.” However, on the two days in 
question, Holick did not obtain a permit, and he has 
not articulated a desire to return to Little Rock for an 
event that would meet the ordinance’s definition of a 
public assembly. Thus, Holick has not shown that the 
permit ordinance will apply to a course of conduct in 
which he wishes to engage. See FW/PBS, Inc. v. City of 
Dallas, 493 U.S. 215, 231 (1990) (standing of party in-
voking federal jurisdiction “must affirmatively appear 
in the record”). Neither Duhe nor Holick has shown 
that he suffered an injury giving him standing to bring 
a disfavored facial challenge to the Little Rock permit 
ordinance. Spirit One clearly lacks standing as an as-
sociational plaintiff. See Summers v. Earth Island 
Inst., 555 U.S. 488, 498 (2009). 

 
IV. Excessive Detention Claims. 

 After their arrests at around 9:40 a.m., Little Rock 
police transported Duhe and Holick to the Jail. Start-
ing at around 10:15 a.m., they were interviewed and 
photographed, completed paperwork, and Jail person-
nel inventoried their property. They were then placed 
in a holding cell. At around 9:41 p.m., they were given 
citations with a date for a court hearing and released. 
Duhe and Holick assert that Pulaski County and the 
City violated their Fourth Amendment rights by not 
releasing them from the Jail until almost twelve hours 
after their arrests. 
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 The Fourth Amendment does not bar arrest and 
pretrial detention for minor criminal offenses. Atwater, 
532 U.S. 318. Arkansas Rule of Criminal Procedure 
5.2(b) provides that, “[w]hen a person is arrested for 
any misdemeanor, the ranking officer on duty at the 
place of detention to which the arrested person is 
taken may issue a citation in lieu of continued cus-
tody.” Pulaski County admits that, once a detainee is 
booked at the Jail, deciding whether to cite and release 
that person is in the discretion of the sergeant on shift. 
Detainees charged with disorderly conduct, a class C 
misdemeanor, are cited and released if the Jail is too 
crowded, as it was on the date Duhe and Holick were 
arrested. Detainees are cited and released from the fa-
cility “as expediently as possible,” subject to staff avail-
ability and the number of detainees to be processed. 
Detainees who are not cited and released are held until 
they post bond or make an initial court appearance, 
which may take as long as 48 hours. Detainees in the 
intake area must be either released or placed in a 
housing unit within 23 hours. 

 The plaintiffs argue the delay in their release vio-
lated the Supreme Court’s decisions in Gerstein v. 
Pugh, 420 U.S. 103 (1975) and County of Riverside v. 
McLaughlin, 500 U.S. 44 (1991). But those cases deter-
mined that state authorities must in most circum-
stances provide a fair and reliable determination of 
probable cause within 48 hours as a condition for any 
significant pretrial restraint. 420 U.S. at 124-25; 500 
U.S. at 56-57. Here, Duhe and Holick do not assert they 
were given an unreasonably delayed probable cause 
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hearing. Their grievance is that Arkansas law permit-
ted them to be cited and released, but the Jail unrea-
sonably delayed that process pursuant to an allegedly 
unconstitutional county policy that directed the Jail to 
cite and release warrantless arrestees only if the jail 
headcount was too high. Under this policy, they assert, 
“there is no rush to cite and release persons arrested 
without warrant.” 

 Duhe and Holick cite no Supreme Court or circuit 
court authority supporting the theory that a twelve-
hour delay in their post-arrest release violated the 
Fourth Amendment. They had no constitutional right 
to be cited and released and could have been detained 
until a timely judicial probable cause determination 
was made under Gerstein and McLaughlin. See Higbee 
v. City of San Diego, 911 F.2d 377, 379 (9th Cir. 1990) 
(no constitutional right to “immediate liberty” because 
state could undertake “the usual post-arrest proce-
dures”). Of course, detainees have been seized, and the 
Fourth Amendment requires that the duration of that 
seizure not be unreasonably extended. Arkansas Crim-
inal Rule 5.2(b) allows a jail’s ranking officer to release 
a detainee instead of continuing custody. This is con-
sistent with the flexibility States are permitted in de-
termining post-arrest procedures. See McLaughlin, 
500 U.S. at 53; Bryant v. City of New York, 404 F.3d 128, 
138 (2d Cir. 2005). 

 Even if a Jail policy caused Duhe and Holick’s re-
lease to be delayed, a predicate to § 1983 municipal li-
ability is violation of the plaintiffs’ rights. Russell v. 
Hennepin Cty., 420 F.3d 841, 846 (8th Cir. 2005); Webb 
v. City of Maplewood, 889 F.3d 483, 486-87 (8th Cir. 
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2018). Like the district court, we conclude Duhe and 
Holick failed to show that the Jail’s delay in citing and 
releasing them was unreasonable. The record reflects 
the delay resulted from normal jail operations. In the 
immediately preceding days, the average detainee 
cited and released was held just under ten hours. 
Watch Commander Jackson Bennett testified that at 
the beginning of the “A shift” on September 14, there 
were thirty-two people waiting in the intake area, 
which he characterized as “pretty high.” A large por-
tion of the detainees booked during that period, includ-
ing on the same shift as the plaintiffs, waited longer to 
be released. Duhe and Holick were released the same 
day they were booked, which was not unreasonable 
given the demands on the Jail’s resources. See Bryant, 
404 F.3d at 138-39. There is no evidence their release 
was delayed because of ill will or opposition to their 
public demonstrations. Though any delay in imple-
menting the decision to restore a person’s liberty is un-
fortunate, the plaintiffs’ Fourth Amendment rights 
were not violated. Accordingly, Pulaski County is not 
liable under § 1983, and neither is the City, even if the 
County’s policies should be attributed to the City, as 
plaintiffs assert. 

 
V. Conclusion. 

 Because they are not prevailing parties, the plain-
tiffs are not entitled to attorney’s fees under 42 U.S.C. 
§ 1988. See Doe v. Nixon, 716 F.3d 1041, 1048 (8th Cir. 
2013). The judgment of the district court is affirmed. 
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IN THE UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF ARKANSAS 

WESTERN DIVISION 

RONALD DUHE, individually; 
MARK HOLICK, individually; 
and SPIRIT ONE CHRISTIAN 
CENTER, INC., a Kansas 
Non-Profit Corporation PLAINTIFFS 

v. Case No. 4:14-cv-580-KGB 

THE CITY OF LITTLE ROCK, 
ARKANSAS, an Arkansas municipal 
corporation; SIDNEY ALLEN, 
in an individual capacity; and 
PULASKI COUNTY, an Arkansas 
political subdivision DEFENDANTS 

 
OPINION AND ORDER 

(Filed Apr. 27, 2017) 

 Plaintiffs Ronald Duhe, individually; Mark Holick, 
individually; and Spirit One Christian Ministries, Inc. 
(“Spirit One”) filed this action pursuant to 42 U.S.C. 
§ 1983 alleging violations of their First, Fourth, and 
Fourteenth Amendment rights by defendants after 
plaintiffs were arrested while participating in a pro-
test at No. 4 Office Park Drive in Little Rock, Arkansas, 
outside the Little Rock Family Planning Services 
(“LRFPS”). Previously, this Court issued an Order 
(Dkt. No. 189) resolving three pending motions for 
summary judgment (Dkt. Nos. 100, 134, 138). In that 
Order the Court indicated that its reasoning would 
be set out in a separate Order (Dkt. No. 189). 



App. 21 

 

Subsequently, plaintiffs filed a motion to amend order 
and make additional findings (Dkt. No. 190). Plaintiffs 
request that this Court set forth the reasoning for its 
opinion issued in the previous Order. The Court will 
state its rationale for the disposition of the motions for 
summary judgment in the instant Order (See Dkt. Nos. 
100, 134, 138).1 Thus, the Court denies as moot plain-
tiffs’ motion to amend order and make additional find-
ings (Dkt. No. 190). 

 First is the second motion for partial summary 
judgment filed by plaintiffs (Dkt. No. 100). This Court 
denied as moot plaintiffs’ first motion for partial sum-
mary judgment after plaintiffs filed their amended 
complaint (Dkt. Nos. 56, 58). Defendants Lieutenant 
Sidney Allen and the City of Little Rock, Arkansas (the 
“City”), filed a response to the second motion (Dkt. No. 
124). Defendant Pulaski County, Arkansas (the 
“County”), also filed a response (Dkt. No. 121). Plain-
tiffs have filed replies to each of these responses (Dkt. 
Nos. 142, 143, 144). This Court denied plaintiffs’ second 
motion for partial summary judgment by separate Or-
der (Dkt. No. 189), and this Order sets forth the Court’s 
reasoning. 

 
 1 The Court determines that, notwithstanding plaintiffs’ fil-
ing a notice of appeal (Dkt. No. 191), the Court retains jurisdiction 
to issue the instant supplemental Order. See State ex rel. Nixon 
v. Coeur D’Alene Tribe, 164 F.3d 1102, 1106 (8th Cir. 1999). As 
stated in its previous Order, the Court has not yet entered final 
judgment in this action (Dkt. No. 189, at 2). Thus, the Court de-
termines plaintiff ’s appeal is premature (Dkt. No. 191). There-
fore, the Court enters this supplemental Order and will enter 
final judgment. 
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 Second is Lt. Allen and the City’s motion for sum-
mary judgment (Dkt. No. 134). Plaintiffs filed a re-
sponse to that motion (Dkt. No. 146). Lt. Allen and the 
City filed a reply that included additional deposition 
transcripts and, according to the plaintiffs, raised cer-
tain issues for the first time (Dkt. No. 153). Thus, this 
Court granted plaintiffs’ motion to file a sur-reply, and 
plaintiffs have now filed their sur-reply (Dkt. Nos. 156, 
158, 160). Lt. Allen and the City have filed a response 
to the plaintiffs’ sur-reply (Dkt. No. 161). This Court 
granted Lt. Allen and the City’s motion for summary 
judgment by separate Order (Dkt. No. 189), and this 
Order sets forth the Court’s reasoning. 

 Third is the County’s motion for summary judg-
ment (Dkt. No. 138). Plaintiffs filed a response to the 
County’s motion (Dkt. No. 149). The County filed a re-
ply to the plaintiffs’ response (Dkt. No. 152). This Court 
granted the County’s motion for summary judgment by 
separate order (Dkt. No. 189), and this Order sets forth 
the Court’s reasoning. 

 Essentially, these motions are cross motions for 
summary judgment. Plaintiffs moved for summary 
judgment on all claims, reserving only the issue of 
damages for trial (Dkt. No. 100), and defendants 
moved for summary judgment on all claims, as well 
(Dkt. Nos. 134, 138). For the following reasons, the 
Court denies plaintiffs’ motion for summary judgment 
(Dkt. No. 100), grants Lt. Allen and the City’s motion 
for summary judgment (Dkt. No. 134), and grants the 
County’s motion for summary judgment (Dkt. No. 138). 
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I. Procedural And Factual Background 

A. Procedural Background 

 Plaintiffs filed their first complaint in this matter 
on September 26, 2014, alleging violations of their 
First, Fourth, and Fourteenth Amendment rights by 
defendants after plaintiffs were arrested while partic-
ipating in a protest at No. 4 Office Park Drive in Little 
Rock, Arkansas, outside the LRFPS (Dkt. No. 1). As de-
fendants, plaintiffs named the City and Lt. Allen, an 
officer with the Little Rock Police Department 
(“LRPD”), in his individual capacity (Dkt. No. 1). 

 On August 4, 2015, plaintiffs filed their amended 
complaint, which is the operative pleading in this case 
(Dkt. No. 58). In their amended complaint, plaintiffs 
allege 13 causes of action, each of which is discussed in 
more detail below. Essentially, plaintiffs allege that 
their First, Fourth, and Fourteenth Amendment rights 
were violated by their arrest and subsequent deten-
tion. In addition to the City and Lt. Allen, plaintiffs 
named the County as a defendant. 

 For their claims against Lt. Allen, plaintiffs allege 
that Lt. Allen violated their First Amendment rights 
by arresting them during the protest while plaintiffs 
were engaged in speech on a matter of public concern 
in a public location (Dkt. No. 58, ¶¶ 73–76, 90–93). 
Plaintiffs allege that Lt. Allen violated their Fourth 
and Fourteenth Amendment rights by arresting them 
without probable cause and subjecting them to an un-
reasonable search and seizure (Dkt. No. 58, ¶¶ 78–81, 
94-98). 
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 As against the City, plaintiffs allege that the City 
violated their First Amendment rights through an of-
ficial decision, policy, or practice that permitted Lt. Al-
len to arrest them while they were engaged in speech 
on a matter of public concern in a public place (Dkt. 
No. 58, ¶¶ 82–85, 99–102). Plaintiffs further allege 
that the City violated their Fourth and Fourteenth 
Amendment rights through an official decision, policy, 
or practice, which led to their arrest without probable 
cause (Dkt. No. 58, ¶¶ 86–89, 103–A106). Plaintiffs 
also request declaratory relief against the City in the 
form of an Order declaring that both the City’s Permit 
Ordinance and Arkansas Code Annotated § 5-71-207 
are unconstitutional (Dkt. No. 58, ¶¶ 107–110, A112-
7–10). 

 As against the County, plaintiffs allege claims for 
unlawful detention and unlawful photo publication 
(Dkt. No. 58, ¶ A112-1–4). Plaintiffs also contend that 
the City is liable for the County’s unconstitutional acts 
(Dkt. No. 58, ¶ A112-6). 

 Finally, with respect to all defendants, plaintiffs 
allege a cause of action for attorney’s fees pursuant to 
42 U.S.C. § 1988 (Dkt. No. 58, ¶ 111–A112). 

 In their answer, defendants Lt. Allen and the City 
deny any wrongdoing in connection with plaintiffs’ ar-
rests and contend that both Arkansas Code Annotated 
§ 5-71-207 and the City’s Permit Ordinance are consti-
tutional (Dkt. No. 64). Lt. Allen asserts the defense of 
qualified immunity for his individual actions (Dkt. 
Nos. 64, at 122; 135, at 8-30). In its answer, the County 
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denies any wrongdoing or liability based on its deten-
tion and publication of the plaintiffs’ photos (Dkt. No. 
66). 

 
B. Factual Background 

1. Objections To Record Evidence 

 Plaintiffs initially filed their motion for partial 
summary judgment before filing their amended com-
plaint (Dkt. Nos. 16; 58). The City and Lt. Allen re-
sponded to that motion and submitted 20 exhibits in 
support of their response (Dkt. No. 28). Plaintiffs filed 
a combined reply to defendants’ response to plaintiffs’ 
statement of undisputed facts and to defendants’ affi-
davits and exhibits (Dkt. No. 32). In that document, 
plaintiffs lodged several evidentiary objections to de-
fendants’ record evidence. When granting plaintiffs 
leave to file their amended complaint, the Court denied 
as moot plaintiffs’ initial motion for partial summary 
judgment and, as a result, did not rule on plaintiffs’ 
objections (Dkt. No. 56). 

 In responding to plaintiffs’ current motion for par-
tial summary judgment, the City and Lt. Allen incor-
porated those 20 exhibits and submitted additional 
exhibits in support of their response (Dkt. No. 124). 
Plaintiffs renewed their objections to the 20 exhibits 
and lodged objections to the additional exhibits (Dkt. 
Nos. 142-1; 146-1). 

 “A party may object that the material cited to sup-
port or dispute a fact cannot be presented in a form 
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that would be admissible in evidence.” Gannon Int’l, 
Ltd. v. Blocker, 684 F.3d 785, 793 (8th Cir. 2012). “[T]he 
standard is not whether the evidence at the summary 
judgment stage would be admissible at trial – it is 
whether it could be presented at trial in an admissible 
form.” Id. (emphasis in original). To the extent neces-
sary for resolution of the pending motions, the Court 
rules as follows on all of plaintiffs’ objections: 

 (a) Plaintiffs’ objections to Bruce Moore’s affida-
vit (Dkt. No. 28-1) based on alleged lack of materiality 
and Federal Rule of Evidence 701 are overruled. 

 (b) Plaintiffs’ objections to Assistant Police Chief 
Bewley’s affidavit (Dkt. No. 28-2) based on alleged lack 
of materiality, Federal Rule of Evidence 602, Federal 
Rule of Evidence 701, and Federal Rule of Evidence 
403 are overruled. 

 (c) The Court will not strike Lt. Allen’s affidavit 
(Dkt. No. 28-3); the Court does not deem it to be in di-
rect conflict with his prior trial testimony cited by 
plaintiffs. Plaintiffs point to testimonial statements 
made by Lt. Allen which they argue tend to establish 
that their arrest was motivated by violation of the per-
mit ordinance (Dkt. No. 32, at 4-5). Plaintiffs argue 
that Lt. Allen’s testimony at their trial is inconsistent 
with an affidavit he filed in this litigation. Plaintiffs 
appear to argue that the arrest was at least in part 
premised upon the permit ordinance. The Court disa-
grees. The Court determines that Lt. Allen’s testimony 
at trial was at most equivocal on this point. 
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 During direct examination, Lt. Allen testified that 
he arrested Mr. Duhe and Mr. Holick for “disroderly 
[sic] conduct, for impeding the flow of the traffic into 
the business and for causing a general annoyance and 
disturbance with the amplification device to the local 
business.” (Dkt. No. 147-1, at 7). Lt. Allen testified that 
he personally observed Mr. Duhe and Mr. Holick im-
peding traffic “several times,” and that “we wanted to 
be sure that they were intentionally doing it.” (Id. at 
8). 

 During a cross-examination conducted by Mr. 
Holick, Lt. Allen conceded that he gave copies of poten-
tial citations of permit violations to Mr. Duhe and Mr. 
Holick (Id. at 10), but he never stated that either Mr. 
Duhe or Mr. Holick were arrested due to violation of 
the permit ordinance. By contrast, Lt. Allen testified 
that Mr. Holick was “arrested for, primarily, impeding 
the flow of the patients coming to the business.” (Dkt. 
No. 147-1, at 32). When Mr. Holick asked, “So, I’m not 
arrested for using the microphone system I’m arrested 
for impeding traffic; is that correct?” Lt. Allen replied, 
“Yes.” (Id.). Moreover, the District Judge presiding at 
trial asked the parties at one point in the questioning, 
“What is the relevance here? We’re not charged with 
failure to get a permit.” (Id. at 29). Later, at a deposi-
tion in this matter, Lt. Allen stated that, upon arriving 
with Mr. Duhe and Mr. Holick at the jail, Lt. Allen re-
ported to the staff that Mr. Duhe and Mr. Holick had 
been arrested for violation of the disorderly conduct 
statute (Dkt. No. 153-3, at 2). Further, in response to 
requests for admission, both Mr. Duhe and Mr. Holick 
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admit that they were not charged with failure to have 
a permit (Dkt. Nos. 28-15; 28-16). The Court also over-
rules plaintiffs’ remaining evidentiary objections to Lt. 
Allen’s affidavit. 

 (d) Plaintiffs’ objections to Police Officer Jennifer 
Freeman’s affidavit (Dkt. No. 28-4) based on Federal 
Rule of Evidence 602, alleged lack of materiality, and 
Federal Rule of Evidence 403 are overruled. 

 (e) Plaintiffs’ objections to Police Officer Ronald 
Morgan’s affidavit (Dkt. No. 28-5) based on Federal 
Rule of Evidence 602, alleged lack of materiality, and 
Federal Rule of Evidence 403 are overruled. 

 (f ) Plaintiffs’ objections to Lori Williams’s affida-
vit (Dkt. No. 28-6) based on Federal Rule of Evidence 
602, alleged lack of materiality, Federal Rule of Evi-
dence 403, and what this Court construes as objections 
based on Federal Rules of Evidence 401 and 402 are 
overruled. 

 (g) Plaintiffs’ objections to Gail Teague’s affidavit 
(Dkt. No. 28-7) based on Federal Rule of Evidence 602, 
alleged lack of materiality, and Federal Rule of Evi-
dence 403 are overruled. 

 (h) Plaintiffs’ objections to Wayne Behr’s affida-
vit (Dkt. No. 28-8) based on Federal Rule of Evidence 
602, alleged lack of materiality, and Federal Rule of Ev-
idence 403 are overruled. 

 (i) Plaintiffs’ objection to Travis B. Herbner’s af-
fidavit based on alleged lack of materiality is over-
ruled. 
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 (j) Plaintiffs’ objections to Michelle N. Ferguson’s 
affidavit (Dkt. No. 28-10) based on Federal Rule of Ev-
idence 602, alleged lack of materiality, and Federal 
Rule of Evidence 403 are overruled. 

 (k) Plaintiffs’ objection to David P. Rowan’s affi-
davit (Dkt. No. 28-11) based on alleged lack of materi-
ality is overruled. 

 (l) Plaintiffs’ objection to Meghan M. Buchert’s 
affidavit (Dkt. No. 28-12) based on alleged lack of ma-
teriality is overruled. 

 (m) Plaintiffs’ objection to Matthew Briggs’s dep-
osition excerpts (Dkt. No. 28-13) based on alleged lack 
of materiality is overruled. 

 (n) There is no objection lodged by plaintiffs ini-
tially to the Amended Ordinance dated March 3, 2015. 
To the extent plaintiffs object based on alleged lack of 
materiality, the objection is overruled. 

 (o), (q) Plaintiffs’ objections to Mr. Holick’s re-
sponses to requests for admission and answers to in-
terrogatories are overruled. 

 (p), (r) Plaintiffs’ objections to Mr. Duhe’s re-
sponses to requests for admission and answers to in-
terrogatories are overruled. 

 (s) Plaintiffs’ objection to the disposition record 
(Dkt. Nos. 28-19; 124-19) is overruled. 

 (t) Plaintiffs’ objections to the depositions of Mr. 
Moore (Dkt. No. 124-20), Mr. Duhe (Dkt. No. 124-21), 
Mr. Holick (Dkt. No. 124-22), Ms. Williams (Dkt. No. 
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123-23), Ms. Teague (Dkt. No. 124-24), Ms. Ferguson 
(Dkt. No. 124-25), Mr. Hurd (Dkt. No. 1234-26), Lt. Al-
len (Dkt. No. 127-27), Bill Darr (Dkt. No. 124-28), Ruth 
Darr (Dkt. No. 124-29), Mark Kiser (Dkt. No. 124-30), 
Emily Sichley (Dkt. No. 124-31), Wayne Bewley (Dkt. 
No. 124-32), Ty Tyrell (Dkt. No. 124-33) are overruled. 

 To the extent plaintiffs raise additional objections 
to the summary judgment record before this Court that 
the Court has not specifically addressed, those objec-
tions have been considered by the Court and are over-
ruled. 

 
2. Underlying Facts 

 Many of the underlying facts are undisputed. Ac-
cording to the amended complaint, Spirit One is a suc-
cessor in interest to Spirit One Christian Center, Inc., 
“a non-profit corporation organized and existing under 
the laws of the State of Kansas with a mission to pro-
mote the Gospel of the Lord Jesus Christ.” (Dkt. No. 58, 
¶ A7). The amended complaint alleges that Mr. Holick 
was employed by Spirit One and served as its presi-
dent at all times relevant to this case (Dkt. No. 58, 
¶ A6). In September 2012, plaintiffs Mr. Duhe and Mr. 
Holick participated in a pro-life, or anti-abortion, event 
that took place in Little Rock, Arkansas (Dkt. No. 58, 
¶ 16–22; Dkt. No. 126, at 1). 

 The City admits that, on September 7, 2012, in an-
ticipation of the pro-life event identified as Operation 
Save America, LRPD Assistant Chief Wayne Bewley is-
sued Operational Order No. 2012-17 (Dkt. No. 126, at 
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1). Assistant Chief Bewley assigned Captain Ty Tyrell 
as commander of the overall operation and Lt. Allen, 
then a Lieutenant with the LRPD, to command the 
Special Response Unit (Id.). 

 The parties do not dispute that Mr. Duhe and Mr. 
Holick participated in a protest on September 14, 2012, 
at LRFPS (Dkt. No. 58, ¶ 22; Dkt. No. 126, at 2). The 
group of protestors did not apply for a permit (Dkt. No. 
147, Ex. 3, Ferguson Depo., at 66:11-12; Dkt. No. 101, 
Ex. 7, Holick Aff., ¶ 4). Mr. Duhe and Mr. Holick both 
used a microphone and amplifier to speak during the 
protest (Dkt. No. 58, ¶ 25; Dkt. No. 126, at 2). 

 Lt. Allen came to the protest and did not use a dec-
ibel meter to measure the volume of the amplifier (Dkt. 
No. 58, ¶ 33; Dkt. No. 101-6, at 12). Lt. Allen responded 
as a result of complaints from an employee of the abor-
tion clinic and from adjacent business owners (Dkt. No. 
101, ¶¶ 42–44). Lt. Allen did not go into any of the com-
plaining businesses to determine the noise level inside 
(Dkt. No. 101-6 at 12:7-9). 

 The parties dispute what happened next. Attached 
to Lt. Allen and the City’s response in opposition to the 
second motion for summary judgment is an affidavit 
from one of the officers assigned to the protest: Jen-
nifer Freeman (Dkt. No. 124-4). According to Officer 
Freeman, “the facts contained in [the] affidavit are 
based on [her] personal knowledge and [her] review of 
true and correct records maintained in the ordinary 
course of business by the City” (Dkt. No. 124-4, at 1). 
According to Officer Freeman, officers instructed Mr. 
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Holick to discontinue using the amplifier system be-
cause it was disturbing businesses in the area (Dkt. 
No. 124-4, ¶ 3). Officer Freeman states that, when Mr. 
Duhe began using the microphone, Mr. Holick raised 
the volume; that Mr. Holick stood in the middle of the 
entrance to the clinic parking lot while giving vehicles 
a hand motion to stop; and that officers instructed Mr. 
Holick not to obstruct the flow of traffic into the clinic, 
but he did not comply with those instructions (Id.). 
Plaintiffs appear to dispute that they were given warn-
ings prior to arrest, but they do not dispute that they 
were arrested for disorderly conduct (Dkt. No. 58, 
¶ A10; Dkt. No. 101, ¶ 38). 

 The parties do not dispute that, after their arrest, 
Mr. Duhe and Mr. Holick were taken to the Pulaski 
County Regional Detention Facility (“PCRDF”). 
PCRDF is owned and operated by the County (Dkt. No. 
125, at 8). The City and the County cooperate finan-
cially in operating PCRDF (Dkt. No. 125, at 9; Dkt. No. 
122, at 22). Mr. Duhe and Mr. Holick were arrested at 
9:40 a.m. on September 14, 2012; the book-in process 
began at approximately 10:25 a.m.; and they were re-
leased from PCRDF at approximately 9:41 p.m., 
amounting to a total of approximately 12 hours in cus-
tody at PCRDF (Dkt. No. 122, at 9; Dkt. No. 122, Ex. 7, 
8; Dkt. No. 122, Ex. 1, Briggs Depo., at 80, 103). 

 The County admits that there is no specific policy 
at PCRDF that requires inmates to be processed in less 
than 24 hours (Dkt. No. 125, ¶ 61). The County admits 
that it has a process to follow for citing prisoners when 
the jail reaches a certain headcount, but the County 
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denies that “any” staff member can make the decision 
to cite and release (Dkt. No. 125, ¶ 65). The County ad-
mits that Arkansas Rule of Criminal Procedure 5.2(b) 
allows the ranking officer at a place of detention to is-
sue a citation in lieu of continued custody (Dkt. No. 
125, ¶ 68). The County further admits that, for plain-
tiffs’ disorderly conduct arrests on September 14, 2012, 
there was automatic authority to cite and release them 
(Dkt. No. 122, at 6). 

 While the County admits that deciding when to 
cite and release a prisoner is at the discretion of the 
sergeant on the shift—and there is no policy to direct 
him or her—the County contends that arrestees have 
no right to be cited and released (Dkt. No. 122, at 7). 
The County maintains that it may detain a prisoner in 
the facility for up to 48 hours to decide whether to issue 
a citation and release the prisoner pursuant to Arkan-
sas Rule of Criminal Procedure 4.1(e) (Dkt. No. 125, at 
8). Plaintiffs assert that the City delegated its author-
ity to cite and release individuals to the County (Dkt. 
No. 101, ¶ 79). The City and the County contend that 
there is no such delegation (Dkt. No. 125, at 22–23; 
Dkt. No. 122, at 10–11). 

 
II. Analysis 

A. Disorderly Conduct Statute 

 In their amended complaint, plaintiffs contend 
that Arkansas’s disorderly conduct statute, codified at 
Arkansas Code Annotated § 5-71-207, is void on its 
face for vagueness and overbreadth (Dkt. No. 58, 
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¶A112-7–A112-10). Plaintiffs maintain that the stat-
ute is unconstitutional both on its face and as applied 
to them (Id.). Plaintiffs have moved for summary judg-
ment on this issue (Dkt. No. 100-1, at 2). Plaintiffs ar-
gue that subsections (a), (a)(2), and (a)(5) of Arkansas’s 
disorderly conduct statute have not been authorita-
tively limited by Arkansas courts (Dkt. No. 100-1, at 5). 
Plaintiffs contend that the statute contains undefined 
mens rea and actus rea elements; fails to define terms 
such as “obstructs” or phrases such as “inconvenience, 
annoyance, and alarm;” has no prescribed standards 
for enforcement; and confers on police virtually unre-
strained power to arrest and charge persons with a vi-
olation (Dkt. No. 100-1, at 6–9). 

 The City filed a response in opposition to plaintiffs’ 
motion for summary judgment and filed its own motion 
for summary judgment in regard to the disorderly con-
duct statute. The City maintains that Arkansas Code 
Annotated § 5-2-202 contains a definition for the mens 
rea requirement of the disorderly conduct statute (Dkt. 
No. 126, at 12). The City also maintains that the stat-
ute is not vague and that plaintiffs’ conduct on the date 
of their arrest constituted conduct that was clearly pro-
hibited by the statute (Id.). The City contends that the 
disorderly conduct statute has been reviewed and up-
held as constitutional by Arkansas appellate courts 
(Dkt. No. 126, at 14). 
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1. Standing 

 As a threshold matter, the City appears to argue 
that plaintiffs lack standing to claim that the disor-
derly conduct statute is unconstitutionally vague. The 
City contends that plaintiffs engaged in clearly pro-
scribed conduct and, therefore, cannot be heard to com-
plain of the vagueness of the law as applied to the 
conduct of others (Dkt. No. 126, at 12). Village of Hoff-
man Estates v. Flipside Hoffman Estates, Inc., 455 U.S. 
489, 495 (1982). The Court does not view Village of 
Hoffman Estates as applicable to at least some of the 
claims presented. To the extent that the City is chal-
lenging the individual plaintiffs’ standing, this Court 
finds that plaintiffs Mr. Duhe and Mr. Holick have 
standing to pursue their challenge to Arkansas’s disor-
derly conduct statute. 

 “[T]hose who seek to invoke the jurisdiction of the 
federal courts must satisfy the case-or-controversy re-
quirement imposed by Article III of the Constitution.” 
City of Los Angeles v. Lyons, 461 U.S. 95, 101 (1983); see 
Digital Recognition Network, Inc. v. Hutchinson, 803 
F.3d 952 (8th Cir. 2015). “[S]tanding is an essential and 
unchanging part of the case-or-controversy require-
ment.” Lujan v. Defenders of Wildlife, 504 U.S. 555, 560 
(1992). “Plaintiffs must demonstrate a personal stake 
in the outcome in order to assure that concrete ad-
verseness which sharpens the presentation of issues 
necessary for the proper resolution of constitutional 
questions.” Lyons, 461 U.S. at 101 (internal quotation 
omitted). To meet this standing requirement, a plain-
tiff must demonstrate that: (1) he or she has suffered 
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an injury in fact; (2) that is fairly traceable to the chal-
lenged conduct of the defendant; and (3) the injury will 
be redressed by a favorable decision. Digital Recogni-
tion Network, Inc., 803 F.3d at 956 (citing Lujan, 504 
U.S. at 560-61). 

 Within the context of First Amendment rights, the 
Supreme Court has enunciated other concerns that 
justify a lessening of prudential limitations on stand-
ing. See Sec’y of State of Md. v. Joseph H. Munson Co., 
467 U.S. 947, 956 (1984). “[T]he mere threat of prose-
cution under the allegedly unlawful statute may have 
a ‘chilling’ effect on an individual’s protected activity,” 
and “the concern that constitutional adjudication be 
avoided whenever possible may be outweighed by soci-
ety’s interest in having the statute challenged.” Id. “A 
party can show a cognizable injury by showing that the 
party’s First Amendment rights have been chilled by 
harm to reputation or threat of criminal prosecution.” 
Missouri Roundtable for Life v. Carnahan, 676 F.3d 
665, 673 (8th Cir. 2012). 

 Mr. Duhe and Mr. Holick have shown that they 
suffered an injury in fact. Mr. Duhe and Mr. Holick al-
lege that they were arrested for violating Arkansas’s 
disorderly conduct statute. See, e.g., Ward v. Utah, 321 
F.3d 1263 (10th Cir. 2003) (holding that an animal-ac-
tivist suffered an injury-in-fact as required for stand-
ing based on his arrest for disorderly conduct, despite 
the fact that the charge was eventually dismissed). The 
causal connection between the injury-in-fact, plain-
tiffs’ arrests, and the statute is clear: plaintiffs were 
arrested for violating the statute and contend that 
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their speech continues to be chilled because they are 
afraid of being arrested under the same statute in the 
future. If this Court declares the statute unconstitu-
tional, then this Court’s decision would redress plain-
tiffs’ claim that their speech continues to be chilled. 
Thus, Mr. Duhe and Mr. Holick have satisfied each of 
the elements of standing identified in Lujan. 

 In reaching this conclusion, the Court is mindful 
that “[p]ast exposure to illegal conduct does not in it-
self show a present case or controversy regarding in-
junctive relief if unaccompanied by any continuing, 
present adverse effects.” Lyons, 461 U.S. at 102 (quota-
tion and alteration omitted) (holding that plaintiff 
lacked standing to seek injunctive relief to prevent po-
lice officers from using a chokehold because he did not 
establish a real and immediate threat that he would 
again be the victim of an illegal chokehold). Here, how-
ever, Mr. Duhe and Mr. Holick allege that they suffer 
from continuing, present adverse effects in the form of 
the chilling of their First Amendment rights. See Ward, 
321 F.3d at 1269 (animal-activist had standing to pur-
sue challenge of a statute when he alleged that he in-
tended to engage in protected First Amendment 
expression but was prevented from doing so because of 
fear that he would again be charged with disorderly 
conduct). As a result, the Court finds that Mr. Duhe 
and Mr. Holick have standing to bring the claims al-
leged in their amended complaint. 

 The Court notes that, while the parties have fo-
cused their arguments on the standing of Mr. Duhe and 
Mr. Holick, the amended complaint was filed on behalf 
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of Mr. Holick, Mr. Duhe, and Spirit One (Dkt. No. 58). 
The standing analysis for an organization differs from 
the standing analysis for an individual. Generally, an 
organization can assert the standing of its members. 
See Summers v. Earth Island Inst., 555 U.S. 488, 494 
(2009). To assert a claim on behalf of its members, an 
organization must show a concrete and particularized 
injury suffered by its members. Id. Plaintiff-organiza-
tions must make specific allegations establishing that 
at least one identified member had suffered or would 
suffer harm. Id. at 498. An organization can also estab-
lish “organizational standing” by showing that the or-
ganization itself suffered “actual or threatened injury 
in fact that is fairly traceable to the alleged illegal ac-
tion and is likely to be redressed by a favorable court 
decision.” People for the Ethical Treatment of Animals 
v. U.S. Dept. of Agriculture, 797 F.3d 1087, 1093 (D.C. 
Cir. 2015) (quotation omitted). A “mere setback” to an 
organization’s abstract social interest is not sufficient. 
Id. 

 Here, plaintiffs fail to present the Court with an 
argument that Spirit One, as an organization, has 
standing or that Spirit One may assert the standing of 
its members. In their motion for summary judgment, 
plaintiffs contend that “both of the plaintiffs have 
standing to challenge [the disorderly conduct statute]” 
(Dkt. No. 100-1 ¶ 4) (emphasis added), and contend 
that “Mr. Holick has established he feels unable to or-
ganize the type of outreach for which he was arrested, 
because he fears being arrested again.” (Id., ¶ 5). The 
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motion does not mention Spirit One or whether it could 
assert organizational standing. 

 The burden to establish standing remains on the 
plaintiff, even when that plaintiff is an organization. 
See Friends of the Earth, Inc. v. Laidlaw Environmen-
tal Services (TOC), Inc., 528 U.S. 167, 181 (2000) (citing 
Hunt v. Washington State Apple Advertising Comm’n, 
432 U.S. 333, 343 (1977) (reiterating the Court’s prior 
holding that a plaintiff organization must establish 
that it satisfies the Article III standing requirements)). 
“An association has standing to bring suit on behalf of 
its members when its members would otherwise have 
standing to sue in their own right, the interests at 
stake are germane to the organization’s purpose, and 
neither the claim asserted nor the relief requested re-
quires the participation of individual members in the 
lawsuit.” Friends of the Earth, 528 U.S. at 181 (citing 
Hunt, 432 U.S. at 343). While plaintiffs have shown 
that at least one member of Spirit One—Mr. Holick—
has standing to sue in his own right, plaintiffs have not 
shown that the interests at stake are germane to Spirit 
One’s purpose, which is part of the standing inquiry for 
an organization. Id. Thus, to the extent that plaintiffs 
intend to bring their challenge to Arkansas’s disor-
derly conduct statute on behalf of Spirit One, the Court 
concludes that they have not met their burden of show-
ing that the organization has standing to do so. 

 Having determined that Mr. Duhe and Mr. Holick 
have established their standing to bring the allega-
tions of their operative complaint, but that Spirit One 
has not, the Court will turn to Mr. Duhe and Mr. 
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Holick’s claims in order to determine whether the ac-
tion presents a genuine issue of material fact that 
would survive the cross-motions for summary judg-
ment. 

 
2. Vagueness 

 Plaintiffs contend that Arkansas’s disorderly con-
duct statute fails to provide fair notice of what conduct 
is prohibited and is therefore unconstitutionally vague. 
“Vagueness doctrine is an outgrowth not of the First 
Amendment but of the Due Process Clause of the Fifth 
Amendment.” United States v. Williams, 553 U.S. 285, 
304 (2008). “Laws so vague that a person of common 
understanding cannot know what is forbidden are un-
constitutional on their face.” Coates v. City of Cincin-
nati, 402 U.S. 611, 616 (1971) (Black, J., concurring) 
(citing Lanzetta v. New Jersey, 306 U.S. 451 (1939); 
United States v. L. Cohen Grocery Co., 255 U.S. 81 
(1921)). “Likewise, laws which broadly forbid conduct 
or activities which are protected by the Federal Consti-
tution, such as, for instance, the discussion of political 
matters, are void on their face.” Coates, 402 U.S. 611, 
616 (Black, J., concurring) (citing Thornhill v. Ala-
bama, 310 U.S. 88 (1940)). 

 Arkansas’s disorderly conduct statute provides, in 
relevant part: 

  (a) A person commits the offense of dis-
orderly conduct if, with the purpose to cause 
public inconvenience, annoyance, or alarm or 
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recklessly creating a risk of public inconven-
ience, annoyance, or alarm, he or she: 

. . .  

(2) Makes unreasonable or excessive noise; 
[or] 

. . .  

(5) Obstructs vehicular or pedestrian traf-
fic[.] 

Ark. Code Ann. § 5-71-207(a). 

 Also relevant to this Court’s analysis is Arkansas 
Code Annotated § 5-2-202, which defines the four kinds 
of culpable mental states used in the Arkansas Crimi-
nal Code. Section 5-2-202(1) states that “[a] person acts 
purposely with respect to his or her conduct or a result 
of his or her conduct when it is the person’s conscious 
object to engage in conduct of that nature or to cause 
the result.” Subsection (3) of the same statute provides 
that: 

(A) A person acts recklessly with respect to 
attendant circumstances or a result of his 
or her conduct when the person con-
sciously disregards a substantial and un-
justifiable risk that the attendant 
circumstances exist or the result will oc-
cur. 

(B) The risk must be of a nature and degree 
that disregard of the risk constitutes a 
gross deviation from the standard of care 
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that a reasonable person would observe 
in the actor’s situation. 

Ark. Code Ann. § 5-2-202(3). 

 Plaintiffs contend that the Arkansas disorderly 
conduct statute lacks defined mens rea and actus reus 
elements, making it impossible to know which conduct 
it proscribes (Dkt. No. 100-1, ¶ 11). This Court disa-
grees. Actus reus is “the wrongful deed that comprises 
the physical components of a crime and that generally 
must be coupled with mens rea to establish criminal 
liability.” Actus Reus, Black’s Law Dictionary (10th ed. 
2014). Mens rea is “the state of mind that the prosecu-
tion, to secure a conviction, must prove that a defend-
ant had when committing a crime.” Mens Rea, Black’s 
Law Dictionary (10th ed. 2014). The statute provides 
that a person commits the crime of disorderly conduct 
if that person purposefully or recklessly intends to 
“cause public inconvenience, annoyance, or alarm,” by 
making unreasonable or excessive noise or by obstruct-
ing vehicular or pedestrian traffic. Thus, the statute 
provides that a specific wrongful act, making unrea-
sonable or excessive noise or obstructing vehicular or 
pedestrian traffic, is criminal when performed with 
purposeful or reckless intent, to cause public inconven-
ience, annoyance, or alarm. The wrongful act and the 
requisite accompanying mental state are both included 
in the express terms of the statute. 

 However, though a statute may describe a wrong-
ful act and provide for an accompanying mental state 
that must be proven for conviction, that statute must 



App. 43 

 

still withstand constitutional muster. Therefore, the 
Court turns to plaintiffs’ contention that the disorderly 
conduct statute is unconstitutionally vague. 

 “A conviction fails to comport with due process if 
the statute under which it is obtained fails to provide 
a person of ordinary intelligence fair notice of what is 
prohibited, or is so standardless that it authorizes or 
encourages seriously discriminatory enforcement.” 
Williams, 553 U.S. at 304 (citing Hill v. Colorado, 530 
U.S. 703, 732 (2000)); see also Grayned v. City of Rock-
ford, 408 U.S. 104, 108–109 (1972). Perfect clarity and 
precise guidance have never been required even of reg-
ulations that restrict expressive activity. Ward v. Rock 
Against Racism, 491 U.S. 781, 794 (1989) (citing 
Grayned, 408 U.S. at 110). The mere fact that close 
cases can be envisioned does not render a statute 
vague. See Williams, 553 U.S. at 305–06. “Close cases 
can be imagined under virtually any statute.” Id. The 
problem close cases pose is addressed, not by the doc-
trine of vagueness, but instead by the requirement of 
proof beyond a reasonable doubt. See id. (citing In re 
Winship, 397 U.S. 358, 363 (1970)). 

 “What renders a statute vague is not the possibil-
ity that it will sometimes be difficult to determine 
whether the incriminating fact it establishes has been 
proved; but rather the indeterminacy of precisely what 
that fact is.” Williams, 553 U.S. at 306. Thus, the Su-
preme Court of the United States has “struck down 
statutes that tied criminal culpability to whether the 
defendant’s conduct was ‘annoying’ or ‘indecent’— 
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wholly subjective judgments without statutory defini-
tions, narrowing context, or settled legal meanings.” 
Id. (citing Coates, 402 U.S. at 614). 

 First, this Court notes that Arkansas’s appellate 
courts have not significantly narrowed the terms or 
contexts for subsections (a)(2) and (a)(5) of the disor-
derly conduct statute. In Bailey v. State, 972 S.W.2d 
239 (Ark. 1998), the Arkansas Supreme Court deter-
mined that subsection (a)(3), which prohibited uses of 
abusive or obscene language, or the making of an ob-
scene gesture in a manner likely to provoke a violent 
or disorderly response in a public place, was not fa-
cially overbroad. Id. at 244. The Arkansas Supreme 
Court did not address subsections (a)(1) or (a)(2) of the 
disorderly conduct statute because the appellant con-
ceded that the evidence was sufficient to support his 
conviction under those subsections. The dissent in Bai-
ley also focused on subsection (a)(3), concluding that 
the conduct at issue did not amount to fighting words 
and taking the position that the defendant’s conviction 
rested on an unconstitutional ground. Id. at 247 (New-
bern, J., dissenting). 

 Three years later, in Johnson v. State, 37 S.W.3d 
191 (Ark. 2001), the Arkansas Supreme Court revisited 
the disorderly conduct statute. In Johnson, the defend-
ant was convicted of violating subsection (a)(3) of the 
disorderly conduct statute after he cursed at a police 
officer, exhibited a “violent demeanor,” and refused to 
leave a carport attached to a residence. Id. at 193. The 
majority affirmed his conviction and determined that 
the defendant’s language in conjunction with his other 
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actions was sufficient to constitute fighting words. Id. 
at 194. The majority noted that the conviction could 
have also been upheld under subsections (a)(1) and 
(a)(2) of the disorderly conduct statute. In his concur-
rence, Justice Robert Brown contended that, while the 
defendant was clearly cursing, there was no evidence 
the cursing was in a manner likely to provoke a violent 
or disorderly response. Id. at 195 (Brown, J., concur-
ring). Thus, Justice Brown would have affirmed the 
conviction based solely on subsection (a)(1) or (a)(2) of 
the disorderly conduct statute to avoid “troublesome” 
First Amendment implications under subsection (a)(3). 
Id. at 196. Nothing in the majority or concurrence of 
Johnson narrows or otherwise limits the relevant sec-
tions before this Court: subsections (a)(2) and (a)(5). 

 In Coates, relied on by plaintiffs, the Supreme 
Court examined a city ordinance purporting to regu-
late assembly on public sidewalks or street corners. 
402 U.S. 611. Specifically, the ordinance at issue in 
Coates made it unlawful for “three or more persons to 
assemble, except at a public meeting of citizens, on any 
of the sidewalks, street corners, vacant lots, or mouths 
of alleys, and there conduct themselves in a manner 
annoying to persons passing by, or occupants of adja-
cent buildings.” Id. at 612. The Supreme Court struck 
down the ordinance as unconstitutionally vague on its 
face because it failed to specify what conduct it prohib-
ited. See id. at 614. “As a result, ‘men of common intel-
ligence must necessarily guess at its meaning.’ ” Id. 
(quoting Connally v. General Construction Co., 269 U.S. 
385, 391 (1926)). The ordinance in Coates made the 
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status of standing in particular public areas with three 
or more people criminal if a third party found the gath-
ering “annoying.” According to the Court, the ordi-
nance provided no standards for determining what 
conduct would be annoying, thus denying fair notice to 
“men of common intelligence” of what constituted pro-
hibited conduct. This Court concludes that the lack of 
a standard tying conduct to outcome is the crucial dis-
tinction between the Coates ordinance and Arkansas’s 
disorderly conduct statute. 

 Unlike the ordinance in Coates, Arkansas’s disor-
derly conduct statute provides fair notice of what con-
duct it prohibits. The Arkansas disorderly conduct 
statute requires purposeful or reckless conduct that 
creates unreasonable or excessive noise or obstructs 
vehicular or pedestrian traffic and causes public incon-
venience, annoyance, or alarm. Mere inconvenience, 
annoyance, or alarm—alone—does not constitute dis-
orderly conduct under the Arkansas statue. For this 
reason, the Arkansas statute is distinguishable from 
the ordinance in Coates because violation does not rest 
solely on a third party’s subjective perception or reac-
tion. 

 In a somewhat similar case, the Court of Appeals 
for the Eighth Circuit determined that an ordinance 
concerning road safety was vague because it failed to 
give people fair notice of when their action would be-
come unlawful. Stahl v. City of St. Louis, Mo., 687 F.3d 
1038 (8th Cir. 2012). The ordinance at issue in Stahl 
provided: 
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No person shall sell or offer for sale any goods 
or merchandise, display any sign or pictures, 
participate in or conduct an exhibition or 
demonstration, talk, sing or play music on any 
street or abutting premises, or alley in conse-
quences of which there is such a gathering of 
persons or stopping of vehicles as to impede 
either pedestrians or vehicular traffic. 

Id. at 1039. 

 The Eighth Circuit acknowledged that the lan-
guage in the ordinance was not void for vagueness; ra-
ther the ordinance violated the Due Process Clause 
because it failed to “provide people with fair notice of 
when their actions are likely to become unlawful.” Id. 
at 1041. The ordinance in Stahl “criminalize[d] speech 
if it ha[d] the consequence of obstructing traffic, but 
the speaker [did] not know if his or her speech was 
criminal until after such an obstruction [had] oc-
curre[d].” Id. (emphasis added). The ordinance’s infir-
mity was compounded by the fact that it contained no 
mens rea requirement. That is, violation of the ordi-
nance did not hinge on the state of mind of the poten-
tial violator but instead on the reactions of third 
parties. Id. That a person only violated the ordinance 
if his or her action evoked a particular response from 
a third party was “especially problematic because of 
the ordinance’s resulting chilling effect on core First 
Amendment speech.” Id. 

 The statute at issue before this Court is distin-
guishable from the ordinance discussed in Stahl. Here, 
the presence of a mens rea element curtails much of 
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the statute’s impact on protected speech. The statute 
before this Court requires that a potential violator act 
purposefully or recklessly. Furthermore, under the Ar-
kansas disorderly conduct statute, if a person intends 
to engage in conduct that creates unreasonable or ex-
cessive noise or obstructs vehicular or pedestrian traf-
fic and does not succeed, that person would not have 
violated the statute; whereas a person who intends to 
create unreasonable or excessive noise or obstruct ve-
hicular or pedestrian traffic and does do so will have 
violated the statute. 

 The Court acknowledges that, to some degree, vio-
lation of the Arkansas disorderly conduct statute de-
pends on the reaction of third parties. Specifically, the 
mens rea element requires that the conduct be done 
“with the purpose to cause public inconvenience, an-
noyance, or alarm” or “recklessly creating a risk of pub-
lic inconvenience, annoyance, or alarm.” However, the 
Court determines that there is good reason to distin-
guish the Arkansas statute from the ordinances at is-
sue in Coates and Stahl. 

 In neither Coates nor Stahl do the ordinances con-
tain a mens rea element that ties intent to conduct. In 
Coates, the ordinance prohibited, inter alia, “conduct 
annoying to persons passing by.” 402 U.S. at 612. The 
Supreme Court struck down the ordinance because 
“conduct that annoys some people does not annoy oth-
ers,” and the vagueness of the statute arises because 
“no standard of conduct is specified at all.” Id. at 614. 
Without a definite standard of conduct, to avoid 
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criminal liability an individual must “guess at [the 
statute’s] meaning.” Id. at 614. 

 Likewise in Stahl, there is no mens rea element 
within the text of the ordinance. An individual could 
violate the ordinance by conducting commercial busi-
ness and, as a consequence, “a gathering of persons,” 
not necessarily including the individual in violation, 
happened to “impede either pedestrians or vehicular 
traffic.” 687 F.3d at 1039. An individual could violate 
the ordinance without having individually impeded 
traffic. Under the ordinance in Stahl, an individual 
could be subject to criminal sanction for the unpredict-
able intervening conduct of others. 

 An individual can more easily predict whether his 
or her conduct will violate the Arkansas statute as 
compared to the ordinances in either Coates or Stahl. 
The primary distinguishing feature of the Arkansas 
statute is the inclusion of a mens rea requirement 
tying intent to conduct. Unlike in Coates, that some 
unforeseeable third party finds certain conduct objec-
tionable does not cause that conduct to violate the Ar-
kansas statute. Violation of the Arkansas statute 
depends on whether the putative violator acted with 
intent to cause, or recklessly risked causing, public in-
convenience, annoyance, or alarm. Unlike in Stahl, an 
individual can predict whether his or her conduct will 
incur liability before engaging in that course of conduct 
because liability under the Arkansas statute cannot 
arise exclusively from someone else’s conduct. 
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 An individual must evince both the requisite in-
tent and conduct to violate the Arkansas statute. Thus, 
if an individual does not act purposefully or recklessly, 
but engages in conduct which happens to create unrea-
sonable or excessive noise or impede traffic, that per-
son will not have violated the Arkansas statute. 
Conversely, if despite an individual’s purposeful efforts 
or recklessness, that individual does not successfully 
cause unreasonable excessive noise or impede traffic, 
then that person will not have violated the Arkansas 
statute. Due to the inclusion of the mens rea require-
ment, an individual can predict whether a future 
course of conduct will violate the statute. For these rea-
sons, this Court concludes that the Arkansas disor-
derly conduct statute does not offend due process 
because it provides fair notice to the reasonable per-
son. 

 
3. Overbreadth 

 Plaintiffs next challenge the statue [sic] on the 
grounds that it is overly broad. Unlike the vagueness 
doctrine, the overbreadth doctrine derives from the 
First Amendment. “According to [the] First Amend-
ment overbreadth doctrine, a statute is facially invalid 
if it prohibits a substantial amount of protected speech.” 
Williams, 553 U.S. at 292. “The doctrine seeks to strike 
a balance between competing social costs.” Id. (citing 
Virginia v. Hicks, 539 U.S. 113, 119–120 (2003)). “On 
the one hand, the threat of enforcement of an overly 
broad law deters people from engaging in constitution-
ally protected speech, inhibiting the free exchange of 
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ideas.” Williams, 553 U.S. at 292. “On the other hand, 
invalidating a law that in some of its applications is 
perfectly constitutional—particularly a law directed at 
conduct so antisocial that it has been made criminal—
has obvious harmful effects.” Id. To maintain an appro-
priate balance, courts should not strike down a statute 
as facially invalid under this doctrine unless the stat-
ute’s overbreadth is “substantial, not only in an abso-
lute sense, but also relative to the statute’s plainly 
legitimate sweep.” Id. at 293 (emphasis in original) 
(citing Board of Trustees of State Univ. of N.Y. v. Fox, 
492 U.S. 469, 485 (1989); Broadrick v. Oklahoma, 413 
U.S. 601, 615 (1973)). “Invalidation for overbreadth is 
strong medicine that is not to be casually employed.” 
Williams, 553 U.S. at 293 (citations and quotations 
omitted). 

 “The first step in the overbreadth analysis is to 
construe the challenged statute; it is impossible to de-
termine whether a statute reaches too far without first 
knowing what the statute covers.” Id. To reiterate, Ar-
kansas’s disorderly conduct statute proscribes pur-
poseful or reckless conduct that results in, or creates a 
risk of, public inconvenience, annoyance, or alarm by 
making unreasonable or excessive noise or obstructing 
vehicular or pedestrian traffic, among other things. 
Ark. Code Ann. § 5-71-207(a)(2), (a)(5). As related 
above, the statute includes a scienter requirement: A 
person must act purposefully or recklessly with regard 
to creating one of the listed outcomes. 

 The Court acknowledges that the statute contains 
some words the meanings of which are subjective, 
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including inconvenience, annoyance, or alarm. These 
words may vary in definition from person to person. 
However, the reach of the statute is curtailed by words 
the meanings of which are more objective. Specifically, 
“excessive noise” or “obstructing vehicular or pedes-
trian traffic” are more objective outcomes prohibited by 
the statute. 

 
4. Form Of Speech Regulation 

 While neither impermissibly vague nor overbroad, 
the disorderly conduct statute still must withstand 
First Amendment scrutiny. The first step in the First 
Amendment analysis is to determine whether the reg-
ulation is impermissible viewpoint discrimination or is 
instead a content-neutral regulation. Government reg-
ulation of expressive activity is content-neutral so long 
as it is “justified without reference to the content of the 
regulated speech.” Clark v. Community for Creative 
Non-Violence, 468 U.S. 288, 293 (1984). The statute in 
question prohibits only a particular manner of speech, 
i.e., speech that purposefully or recklessly result in ex-
cessive noise or the obstruction of vehicular or pedes-
trian traffic. Essentially, the disorderly conduct statute 
represents a content-neutral manner restriction in 
that it does not restrict speech based on topic; nor does 
it restrict when and where such speech may take place. 
Ward, 491 U.S. at 791. The conduct is not prohibited 
based on the content of the speech itself but instead on 
the manner in which that speech is conveyed. 
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 Having determined that the regulation is content-
neutral, the Court must now review the statute to see 
whether it contains permissible time, place, and man-
ner restrictions. The pertinent test requires this Court 
to apply intermediate scrutiny—whether the ordi-
nance is narrowly tailored to achieve a significant gov-
ernment interest and leaves open ample alternative 
channels of communication. Phelps-Roper v. City of 
Manchester, Mo., 697 F.3d 678, 686 (8th Cir. 2012) (cit-
ing Ward, 491 U.S. at 791). 

 
a. Government Interest 

 Plaintiffs were engaged in speech that is protected 
by the First Amendment; however, even this right is 
not absolute. See Habiger v. City of Fargo, 80 F.3d 289, 
295 (8th Cir. 1996) (acknowledging that, while an anti-
abortion protestor has a clearly established right to ex-
press his views about abortion in a public forum, that 
right is not absolute since it is subject to proper time, 
place, and manner regulations). Courts have upheld or-
dinances that prohibit excessive noise, even when the 
noise is made up of speech or expression protected un-
der the First Amendment. See, e.g., Habiger, 80 F.3d at 
295–97; Carew-Reid v. Metropolitan Transp. Auth., 903 
F.2d 914 (2nd Cir. 1990) (amplifier ban designed to pre-
vent excessive noise on subway platforms does not vi-
olate the First Amendment if it is content neutral time, 
place, and manner restriction that was narrowly tai-
lored to serve a significant governmental interest); see 
also Costello v. City of Burlington, 632 F.3d 41 (2nd Cir. 
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2011) (affirming ordinance violation by street preacher 
whose unamplified voice constituted excessive noise). 

 “The elimination of excessive noise is a substantial 
and laudable goal.” Carew-Reid, 903 F.2d at 917 (citing 
Ward, 491 U.S. at 795; Grayned, 408 U.S. at 116; Kovacs 
v. Cooper, 336 U.S. 77, 87–88 (1949) (plurality opin-
ion)). “[G]overnment ‘ha[s] a substantial interest in 
protecting its citizens from unwelcome noise.’ ” Ward, 
491 U.S. at 796 (quoting City Council of L.A. v. Taxpay-
ers for Vincent, 466 U.S. 789, 806 (1984)). The Eighth 
Circuit has held that a prohibition on excessive noise 
may be a proper, time, place and manner regulation. 
See Habiger, 80 F.3d at 295. Thus, this Court concludes 
that the elimination of excessive noise is a substantial 
or significant interest of the government. 

 Likewise, the Supreme Court has determined that 
the government has a legitimate and substantial inter-
est in ensuring public safety and order and promoting 
the free flow of traffic on streets and sidewalks. McCul-
len v. Coakley, 134 S.Ct. 2518 (2014). Governmental au-
thorities have the duty and responsibility to keep their 
streets open and available for movement. Cox v. State 
of La., 379 U.S. 536, 554-55 (1965). The free and safe 
flow of traffic on public streets and sidewalks is a sub-
stantial government interest. 

 
b. Narrowly tailored 

 Satisfied that the statute reflects a significant gov-
ernment interest in the reduction of excessive noise 
and the free and safe flow of traffic on public streets 
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and sidewalks, this Court must ask whether the gov-
ernment narrowly tailored the statute to achieve that 
interest. The Supreme Court has emphasized that the 
government does not need to show the regulation uti-
lizes the least restrictive means of achieving the gov-
ernment interest. A speech-restrictive regulation will 
satisfy the narrow tailoring requirement so long as it 
“promotes a substantial government interest that 
would be achieved less effectively absent the regula-
tion.” Ward, 491 U.S. at 798-99 (footnote omitted) 
(quoting United States v. Albertini, 472 U.S. 675, 689 
(1985)). “[W]hen a content-neutral regulation does not 
entirely foreclose any means of communication, it may 
satisfy the tailoring requirement, even though it is not 
the least restrictive or least intrusive means of serving 
the statutory goal.” Hill v. Colorado, 530 U.S. 703, 726 
(2000). 

 Here, the statutory scheme does not entirely fore-
close any means of communication. Rather, the statute 
prohibits only certain types of communication or be-
havior: that which intentionally or recklessly causes 
unreasonable or excessive noise or obstructs vehicular 
or pedestrian traffic. The statute provides no re-
striction on the location of speech (i.e., the statute does 
not limit itself to hospitals, medical facilities, or 
healthcare facilities). The statute places very few limi-
tations on a speaker. The statute prohibits both unam-
plified and amplified noise, if it is unreasonable or 
excessive or obstructs traffic. The statute does not pro-
hibit the dissemination of leaflets or pamphlets. The 
statute does not limit groups of speakers to a certain 
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number. It does not require speakers to stand a certain 
distance away from particular buildings or locations. 

 Speakers can reasonably convey their message—
any message—as long as they do not purposefully or 
recklessly create unreasonable or excessive noise or 
obstruct vehicular or pedestrian traffic. Speakers can 
express their viewpoint or discuss any topic at nearly 
any location and at nearly anytime. Therefore, this 
Court concludes that the statute is narrowly tailored 
to address only the substantial government interests 
in preventing excessive noise and promoting the safe 
and free flow of traffic, and the statute leaves open am-
ple alternative methods of conveying a message. 

 
5. Unrestricted Discretion 

 Plaintiffs contend that Arkansas’s disorderly con-
duct statute vests unrestrained discretion in police of-
ficers charged with enforcement of its provisions. A 
grant of unrestrained discretion to an official responsi-
ble for monitoring and regulating First Amendment 
activities is facially unconstitutional. Thomas v. Chic. 
Park Dist., 534 U.S. 316, 323 (2002). A regulation must 
“contain adequate standards to guide the official’s de-
cision. . . .” Id. (upholding an ordinance providing that 
the park district “may” deny a permit, required for con-
ducting a more-than-50 person event in a municipal 
park, when, among other things, a permit had been 
granted to an earlier applicant for the same time and 
place, or when the intended use would present an un-
reasonable danger to the safety of park users and 
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grounds); Douglas v. Brownell, 88 F.3d 1511, 1523 (8th 
Cir. 1996) (holding that a parade ordinance that re-
quired the chief of police to issue a permit unless the 
time, route, or size of a parade would disrupt use of a 
street ordinarily subject to significant congestion or 
traffic, did not give the chief of police too much discre-
tion in violation of First Amendment; the exception 
was based on objective factors and did not allow the 
chief of police to consider the content or purpose of a 
parade). The Supreme Court has struck down license 
or permit statutes and ordinances that lodge broad dis-
cretion in a public official to determine which expres-
sions of views will be permitted and which will not. 
Outside of license and permit requirements, the Su-
preme Court has acknowledged that “[i]t is clearly un-
constitutional to enable a public official to determine 
which expressions of view will be permitted and which 
will not or to engage in invidious discrimination among 
persons or groups by selective enforcement of an ex-
tremely broad prohibitory statute.” Cox, 379 U.S. at 
557–58. 

 Here, plaintiffs have not presented any record ev-
idence showing a pattern or practice of invidious dis-
crimination or selective enforcement of Arkansas’s 
disorderly conduct statute. The City has presented rec-
ord evidence tending to show that anti-abortion, or 
pro-life, demonstrations occurred at LRFPS without 
any arrests (Dkt. No. 124, Kiser Depo., at 14:8-9; 18:11-
18). The Court is aware that the statute contains no 
decibel restriction that would serve as a bright line for 
determining when noise has reached the unreasonable 
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or excessive levels. Likewise, it is not restricted to am-
plified noise, and the Arkansas Supreme Court seems 
to presume that a person could violate the statute 
merely by yelling. See Johnson, 37 S.W.3d 191. Thus, 
the statute does not provide meticulous specificity. De-
spite this, it is clear what the statute as a whole pro-
hibits: unreasonable or excessive noise created 
purposefully or recklessly and conduct that obstructs 
vehicular or pedestrian traffic purposefully or reck-
lessly. 

 The statute does not permit a broad power to pun-
ish all noises, only those that are unreasonable or ex-
cessive and created purposefully or recklessly. 
Enforcement requires the exercise of some degree of 
police judgment, but, confined as it is by the language 
of the statute, that degree of judgment is permissible. 
Grayned, 408 U.S. 104 (holding that a noise ordinance 
prohibiting noisy or diversionary activity that disrupts 
normal school activities does not delegate an imper-
missible level of discretion). Thus, this Court concludes 
that Arkansas’s disorderly conduct statute does not 
delegate unbridled discretion concerning enforcement. 

 For these reasons, this Court concludes that Ar-
kansas’s disorderly conduct statute, codified at Arkan-
sas Code Annotated § 5-71-207, does not violate the 
First or Fifth Amendment. The Court denies plaintiffs’ 
request for a declaratory judgment striking the stat-
ute, and grants defendants’ motion for summary judg-
ment. 
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B. Little Rock Permit Ordinances 

 Plaintiffs’ next contention is that, at the time of 
plaintiffs’ arrest, the definition of “public assembly” in 
Little Rock City Ordinance §§ 32-546 and 32-551 ren-
dered the ordinance void for vagueness (Dkt. No. 100-
1, at 15). Plaintiffs contend that the prior version of 
Little Rock City Ordinance § 32-546 failed to define a 
minimum number of persons whose gathering in a 
“place open to the public” required a permit (Id.). 
Plaintiffs contend that, as a result, that ordinance was 
unconstitutionally vague when allegedly used as a 
threat against them (Id. at 18). 

 The City argues that the plaintiffs lack standing 
to challenge the two ordinances. In addition, the City 
contends that the ordinances were amended in March 
2015 to provide a definition for the term “public assem-
bly.” The term “public assembly,” for the purposes of 
these ordinances, according to the City, now means 
“any meeting, demonstration, picket line, rally, or gath-
ering of more than twenty (20) persons for a common 
purpose as a result of prior planning that interferes 
with the normal flow or regulation of pedestrian or ve-
hicular traffic or occupies any public area in a place 
open to the general public” (Dkt. No. 126, at 25). 

 The Court declines to reach plaintiffs’ argument 
regarding Little Rock Ordinance §§ 32-546 and 32-551. 
The Court concludes that, because the plaintiffs were 
not charged or arrested for violating the permit stat-
utes, and they were not prevented from protesting be-
cause of their lack of a permit, plaintiffs do not have 
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standing to challenge the ordinances at issue. Thus, 
plaintiffs have not shown that they suffered any par-
ticularized or concrete injury from the permit ordi-
nance. 

 Due to the amendment of the ordinance, plaintiffs’ 
argument is now moot. For mootness, the “requisite 
personal interest that must exist at the commence-
ment of the litigation (standing) must continue 
throughout its existence (mootness).” Missourians for 
Fiscal Accountability v. Klahr, 830 F.3d 789, 795 (8th 
Cir. 2016) (quoting Friends of the Earth, 528 U.S. at 
170). The exception to mootness for claims that are “ca-
pable of repetition yet evading review” will “rescue an 
otherwise moot claim if (1) the challenged conduct is of 
too short a duration to be litigated fully prior to its ces-
sation or expiration, and (2) there is a reasonable ex-
pectation that the same complaining party will be 
subject to the same action again.” Id. (quoting National 
Right To Life Political Action Committee v. Connor, 323 
F.3d 684, 691 (8th Cir. 2003)). The question is “whether 
the controversy was capable of repetition and not . . . 
whether the claimant had demonstrated that a recur-
rence of the dispute was more probable than not.” Id. 
(quoting Honig v. Doe, 484 U.S. 305, 318 n.6 (1988)). 

 While the threat of enforcement might be suffi-
cient to establish standing had the ordinance not been 
amended, the amendment to the ordinance negates 
that possibility. It is undisputed that Little Rock City 
Ordinance No. 21006 amended the definition of “public 
assembly” and now includes a specific number of per-
sons that triggers the need for a permit. As related by 
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the affidavit of City Director Bruce Moore, “[p]rior to 
March 3, 2015, the definition of public assembly did not 
contain a specific number of persons that triggered the 
need to apply for a public assembly permit” (Dkt. No. 
28-1, at 2). On March 3, 2015, the City Board of Direc-
tors passed Little Rock Ordinance No. 21,006 (Id.). 
This ordinance redefines what constitutes a public as-
sembly to be “any meeting, demonstration, picket line, 
rally, or gathering of more than twenty (20) persons for 
a common purpose as a result of prior planning that 
interferes with the normal flow or regulation of pedes-
trian or vehicular traffic or occupies any public area in 
a place open to the general public.” (Dkt. No. 28-20, at 
2, Little Rock, Ark., Rev. Code § 32-546). Director 
Moore indicates that, so long as the applicant meets 
the criteria set forth in the city ordinance, he “do[es] 
not have any discretion in the decision of whether to 
issue the public assembly permit” (Dkt. No. 28-1, at 3; 
Little Rock, Ark., Rev. Code § 32-551). 

 There is little risk that in the future plaintiffs will 
be subject to the permit requirement if they gather in 
a group of fewer than 20 persons. Moreover, the 
amendment is more than a voluntary cessation of ac-
tivity because the [sic] there is no evidence that the City 
intends to reenact the repealed ordinance, nor that any 
such action could evade review. See Teague v. Cooper, 
720 F.3d 973 (8th Cir. 2013) (quoting Epp v. Kerrey, 964 
F.2d 754, 755 (8th Cir. 1992)) (internal quotations omit-
ted). The City cannot simply return to operating under 
the prior definition of “public assembly,” which did not 
contain a definite number, once this litigation ends. 
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Instead, the City is now bound by the amended defini-
tion. For these reasons, the Court declines to address 
plaintiffs’ arguments regarding the Little Rock Permit 
Ordinance. 

 Plaintiffs also contend that Little Rock City Ordi-
nance § 32-551 remains undefined and is a facially un-
constitutional prior restraint because it fails to contain 
adequate standards to guide the city manager’s deci-
sions (Dkt. No. 100-1, at 18). Plaintiffs maintain that 
certain terms in § 32-551 are undefined and that, as a 
result, the terms do not limit the government’s ability 
to define the conditions for granting a permit (Dkt. No. 
100-1, at 19). Plaintiffs contend that § 32-551 leaves 
the City with “standardless discretion” to deny a public 
assembly permit on the basis of “undetectable censor-
ship” and a “lack of narrow tailoring” (Dkt. No. 100-1, 
at 20). 

 The City contends that the ordinance meets the 
requirements of the First Amendment (Dkt. No. 126, at 
31). The City contends that plaintiffs lack standing to 
pursue their challenge to § 32-551 for the reasons pre-
viously stated, namely, that plaintiffs were not charged 
with violating that ordinance and so they can show no 
injury as a result of the ordinance. 

 The Court agrees that plaintiffs have not shown 
any injury as a result of § 32-551. Although it is undis-
puted that Lt. Allen told plaintiffs that they did not 
have a permit for their protest (Dkt. No. 125, ¶22), 
plaintiffs were not charged with violating that ordi-
nance nor were plaintiffs issued a ticket for violating 
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that ordinance. Therefore, the Court declines to reach 
this argument. 

 
C. First Amendment As-Applied Challenge 

to Arrest2 

 In addition, plaintiffs claim that their arrests 
amounted to a violation of their First Amendment 
rights to freedom of speech and free exercise of religion 
due to their arrest during the protest. They contend 
that they were arrested without warrants while peace-
fully gathered on a public sidewalk with less than ten 
persons and that this arrest was unlawful (Dkt. No. 
100-1, at 20). They contend that police stopped Mr. 
Duhe and Mr. Holick from using a microphone, hand-
ing out literature at a driveway, talking about options 
other than abortion, reading from the Bible, and mak-
ing use of the amplifier for religious speech (Id.). They 
contend that they were engaged in expressive conduct 
that did not amount to fighting words (Dkt. No. 100-1, 
at 21). Taken together, the Court considers these 
claims as an as-applied challenge to the Arkansas dis-
orderly because plaintiffs allege that the disorderly 
conduct statute was applied in an unconstitutional 

 
 2 The City and Lt. Allen suggest that, at this stage, plaintiffs 
attempt to raise a claim alleging a denial of equal protection by 
suggesting that plaintiffs were subjected to different scrutiny or 
treatment because they are from other states (Dkt. No. 154, at 4). 
This Court will not permit plaintiffs to amend their operative 
complaint at this stage of the litigation to assert an equal protec-
tion claim that was not pleaded earlier. Because the Court will 
not permit this amendment, the Court will not address plaintiffs’ 
arguments regarding this claim. 
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manner. See Republican Party of Minn., Third Congres-
sional Dist. V. Klobuchar, 381 F.3d 785, 790 (8th Cir. 
2004); see also Fort Des Moines Church of Christ v. 
Jackson, 2016 WL 6089842 at *17-18 (S.D. Iowa, Oct. 
14, 2016). 

 The City contends that plaintiffs were not pre-
vented from engaging in any of the conduct plaintiffs 
describe (Dkt. No. 126, at 40). The City maintains that 
plaintiffs had been permitted to use the microphone, 
preach, and handout literature for about two or two 
and one half hours before they were arrested (Dkt. No. 
126, at 40–41). The City contends that plaintiffs were 
arrested only after they continued to use the amplifier 
at a level that interfered with the ability of two busi-
nesses in the area to conduct business in a manner 
that allowed them to have conversations with their pa-
tients while inside their places of business (Dkt. No. 
126, at 45). The City contends that the content of plain-
tiffs’ message had nothing to do with their arrests 
(Dkt. No. 126, at 46). 

 “The First Amendment generally prevents govern-
ment from proscribing speech, or even expressive con-
duct, because of disapproval of the ideas expressed. 
Content-based regulations are presumptively invalid.” 
R.A.V. v. City of St. Paul, Minn., 505 U.S. 377, 382 
(1992) (internal citations and quotations omitted). 
However, the Court has recognized that states have 
the “power to proscribe particular speech on the basis 
of a noncontent element (e.g., noise),” even though 
states lack the power to proscribe the same speech on 
the basis of a content element. Id. at 386. 
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 Here, Mr. Duhe and Mr. Holick were arrested for 
violating the disorderly conduct statute. There is no ev-
idence in the record before this Court that they were 
arrested as a result of the content of their speech, 
handouts, or other activities. Absent such evidence, 
this Court cannot conclude that Mr. Duhe or Mr. 
Holick’s First Amendment rights were violated in the 
manner they allege. 

 To the extent the City moves for summary judg-
ment on Mr. Duhe and Mr. Holick’s First Amendment 
claim, characterizing it as a First Amendment retalia-
tion claim, the Court finds the City is entitled to judg-
ment as a matter of law on this claim (Dkt. No. 135, at 
9–19). To establish such a claim, plaintiffs must show: 
(1) they engaged in a protected activity, (2) government 
officials took adverse action against them that would 
chill a person of ordinary firmness from continuing in 
the activity, and (3) the adverse action was motivated 
at least in part by the exercise of the protected activity. 
Bennie v. Munn, 2016 WL 2731577, at *4 (8th Cir. May 
11, 2016); Revels v. Vincenz, 382 F.3d 870, 876 (8th Cir. 
2004). In retaliatory arrest cases, the Eighth Circuit 
has identified a fourth prong: (4) lack of probable cause 
to arrest. Galarnyk v. Fraser, 687 F.3d 1070, 1076 (8th 
Cir. 2012) (citing McCabe v. Parker, 608 F.3d 1068, 1075 
(8th Cir. 2010)). 

 Based on the undisputed record evidence, plain-
tiffs have not established a prima facie case. They have 
not established that the adverse action about which 
they complain was motivated at least in part by the 
exercise of the protected activity for the reasons 
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discussed above. Further, they have not established 
that Lt. Allen lacked probable cause to arrest for the 
reasons explained by this Court in analyzing plaintiffs’ 
Fourth Amendment claim. For these reasons, the City 
is entitled to summary judgment on plaintiffs’ First 
Amendment retaliation claim. 

 
D. Fourth Amendment 

 Mr. Duhe and Mr. Holick contend that they were 
deprived of their Fourth Amendment right to be free 
from arrest without probable cause or reasonable sus-
picion (Dkt. No. 100-1, at 21). They contend that their 
arrests were without probable cause “because of 
clearly established law, and in the alternative, because 
of factual insufficiency for their arrests. . . .” (Id.). The 
City contends that, based on undisputed record facts, 
Lt. Allen had probable cause to arrest Mr. Duhe and 
Mr. Holick and, therefore, did not violate their Fourth 
Amendment rights (Dkt. No. 135, at 21). In the alter-
native, the City maintains that Lt. Allen is entitled to 
qualified immunity in his individual capacity as to Mr. 
Duhe and Mr. Holick’s Fourth Amendment claim (Dkt. 
No. 135, at 27). 

 “A warrantless arrest is consistent with the 
Fourth Amendment if it is supported by probable 
cause, and an officer is entitled to qualified immunity 
if there is at least ‘arguable probable cause.’ ” Gilmore 
v. City of Minneapolis, 837 F.3d 827, 832 (8th Cir. 2016) 
(quoting Borgman v. Kedley, 646 F.3d 518, 522–23 (8th 
Cir. 2011)) (internal citations omitted). “In Atwater v. 
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City of Lago Vista, 532 U.S. 318, 354 (2001), the Su-
preme Court held that ‘[i]f an officer has probable 
cause to believe that an individual has committed even 
a very minor criminal offense in his presence, he may, 
without violating the Fourth Amendment, arrest the 
offender.’ ” Baribeau v. City of Minneapolis, 596 F.3d 
465, 474 (8th Cir. 2010). “Whether probable cause ex-
ists depends upon the reasonable conclusion to be 
drawn from the facts known to the arresting officer at 
the time of the arrest.” Id. (quoting Devenpeck v. Alford, 
543 U.S. 146, 152 (2004)). “[P]robable cause is a fluid 
concept—turning on the assessment of probabilities in 
particular factual contexts—not readily, or even use-
fully, reduced to a neat set of legal rules.” Illinois v. 
Gates, 462 U.S. 213, 232 (1983). “The substance of all 
the definitions of probable cause is a reasonable 
ground for belief of guilt.” Brinegar v. United States, 
338 U.S. 160, 175 (1949) (internal quotation omitted). 
A “reasonable ground for belief ” means “more than 
bare suspicion,” but “less than evidence which would 
justify condemnation or conviction.” Id. (internal quo-
tations omitted). “Probable cause exists where the 
facts and circumstances within . . . the officers’ 
knowledge and of which they had reasonably trustwor-
thy information are sufficient in themselves to warrant 
a man of reasonable caution in the belief that an of-
fense has been or is being committed.” Id. at 175–76 
(internal quotation and brackets omitted). 

 At the time of Mr. Duhe and Mr. Holick’s arrests, 
it is undisputed that Lt. Allen was called out by Officer 
Ronnie Morgan to 4 Office Park Drive at about 8:30 or 
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9:00 a.m. due to complaints about noise and people im-
peding the flow of traffic (Dkt. No. 124-27, at 263:8-10, 
264:1-2). When Lt. Allen approached the area of 4 Of-
fice Park Drive after being advised of complaints due 
to the volume of speaking, he could hear someone 
speaking with the amplifier from a city block away 
(Dkt. No. 124-3, at 3). Lt. Allen testified that two of the 
noise complaints came from Ms. Teague and Ms. Wil-
liams (Dkt. No. 124-27, at 265:16-25, 266:1). The sub-
stance of the complaints, according to Lt. Allen, was 
that the volume was so loud that the complaining par-
ties were having difficulties conducting their day-to-
day business (Id. at 266:14-24). 

 Ms. Teague, of Teague Vision Center, testified that 
she could hear the protestors from inside her building 
and that it disturbed her business (Dkt. No. 124-24, at 
50:3–4). Ms. Teague testified that she walked out to a 
police officer and told him that the noise was disturb-
ing her business and asked “could he please do some-
thing about it.” (Id. at 60–61). Ms. Teague described the 
noise as “annoying” (Id. at 61:18). Ms. Williams, the 
LRFPS director, testified that on the date Mr. Duhe 
and Mr. Holick conducted their protest, the volume was 
louder than normal and that she could hear the noises 
of the protestors speaking and yelling while she was 
inside the LRFPS clinic (Dkt. No. 124-23 at 44:15–19). 
Ms. Williams testified that she was able to hear the 
protestors in multiple rooms of the clinic and while she 
was in a private counseling room attempting to speak 
with a patient; the level of the volume interrupted her 
ability to have a conversation with her patients (Id. at 
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52:9-14, 66:3-11). Ms. Williams testified that more than 
one but fewer than ten patients called and said they 
were rescheduling appointments due to the protest ac-
tivities (Id. at 20-24). Ms. Williams testified that she 
made a complaint regarding the noise (Id. at 70:7–8). 

 Lt. Allen testified that he received a call from an-
other officer, Officer Ronnie Morgan, reporting that 
two individuals at 4 Office Park drive were impeding 
the flow of traffic (Dkt. No. 124-27, at 264:1–3). Lt. Al-
len testified that the officer reported that the individ-
uals had been given warnings but were continuing to 
walk past the driveway as people entered the driveway, 
impeding their flow, and that people had made noise 
complaints (Id. at 13–16). When Lt. Allen arrived at 4 
Office Park Drive, Mr. Holick was identified by officers 
as one of the individuals who was impeding the flow of 
traffic (Id. at 269:4-25). 

 Mr. Duhe was arrested for violating the disorderly 
conduct statute, specifically the excessive noise provi-
sion of that statute. Under Arkansas law, a person may 
be arrested for disorderly conduct if, with the purpose 
to cause public inconvenience, annoyance, or alarm or 
recklessly creating a risk of public inconvenience, an-
noyance, or alarm, a person makes unreasonable or ex-
cessive noise. Ark. Code Ann. § 5-71-207(a)(2). When 
deciding whether to arrest a subject, “[o]fficers may 
‘rely on the veracity of information supplied by the vic-
tim of a crime.’ ” Borgman, 646 F.3d at 523 (quoting 
Fisher, 619 F.3d at 817); see also Kuehl v. Burtis, 173 
F.3d 646, 650 (8th Cir. 1999) (“[A]n officer may make 
an arrest if a credible eyewitness claims to have seen 
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the suspect commit the crime. . . .”). “In considering in-
formation given by a victim of a crime, an officer need 
not conduct a ‘mini-trial’ before effectuating an arrest 
although he cannot avoid ‘minimal further investiga-
tion’ if it would have exonerated the suspect.” 
Borgman, 646 F.3d at 523 (quoting Kuehl, 173 F.3d at 
650). In other words, “[a]n officer contemplating an ar-
rest is not free to disregard plainly exculpatory evi-
dence. . . .” Kuehl, 173 F.3d at 650. 

 Lt. Allen remained at the scene for a time and per-
sonally observed Mr. Holick and Mr. Duhe continue to 
utilize the microphone and amplifier at an excessively 
high volume (Dkt. No. 124-27, at 297:17-25, 298:1-8). 
Only then did Lt. Allen arrest Mr. Holick and Mr. Duhe. 

 Mr. Holick was arrested for violating the disor-
derly conduct statute, specifically the excessive noise 
and obstruction of traffic provisions. Ms. Teague and 
Ms. Williams’s accounts, along with Lt. Allen’s per-
sonal observations, provide arguable probable cause 
for an arrest for disorderly conduct based on excessive 
noise. See Gilmore, 837 F.3d at 832. Ms. Teague and Ms. 
Williams each reported that the noise could be heard 
inside their businesses and that the noise disrupted 
their businesses. Lt. Allen testified that he could hear 
the amplified speaking from a city block away. Moreo-
ver, two officers at the scene witnessed Mr. Holick stop-
ping cars by obstructing the driveway of the office 
building, thereby providing probable cause for an ar-
rest for disorderly conduct based on obstruction of ve-
hicular traffic. Mr. Duhe was arrested for violating the 
disorderly conduct statute, specifically the excessive 
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noise provision. Again, Ms. Teague and Ms. Williams’s 
accounts, along with Lt. Allen’s personal observations, 
provide probable cause for an arrest for disorderly con-
duct based on excessive noise. 

 While Mr. Holick and Mr. Duhe were not convicted 
of the disorderly conduct charges, later conviction is 
not the standard for probable cause to arrest. “The fact 
that the person arrested is later found innocent is not 
material.” Joseph v. Allen, 712 F.3d 1222, 1226 (8th Cir. 
2013) (citing Linn v. Garcia, 531 F.3d 855, 861 (8th Cir. 
1976)); see Baker v. McCollan, 443 U.S. 137, 145 (1979) 
(“eventual innocence irrelevant to claim of deprivation 
of liberty without due process of law.”) For these rea-
sons, the Court concludes there was no Fourth Amend-
ment constitutional violation because there was 
probable cause to support their arrests. 

 
E. Lt. Allen’s Qualified Immunity 

 Even if Lt. Allen committed a constitutional viola-
tion as plaintiffs allege by arresting them, he is enti-
tled to qualified immunity. “Qualified immunity 
shields agents . . . from suit for damages if ‘a reasona-
ble officer could have believed [the arrest] to be lawful, 
in light of clearly established law and the information 
the [arresting] officers possessed.” Hunter v. Bryant, 
502 U.S. 224, 227 (1991) (quoting Anderson v. 
Creighton, 483 U.S. 635, 641 (1987)). “The qualified im-
munity standard ‘gives ample room for mistaken judg-
ments’ by protecting ‘all but the plainly incompetent or 
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those who knowingly violate the law.’ Hunter, 502 U.S. 
at 229. 

 Lt. Allen made a decision to arrest Mr. Holick and 
Mr. Duhe based on a statute that had never been held 
unconstitutional by any Arkansas state court, the 
Eastern District of Arkansas, the Eighth Circuit, or the 
Supreme Court. In reaching its determination regard-
ing qualified immunity, this Court has considered the 
analysis and holdings in Johnson v. State, 37 S.W.3d 
191 (2001), and Roe v. Graham, 2010 WL 4916328 (E.D. 
Ark. November 23, 2010). When making the decision to 
arrest, Lt. Allen relied on his own personal observa-
tions, the observations of other officers, and the com-
plaints of citizens. The Court concludes that the 
excessive noise created by the use of the amplifier dis-
rupted the work of two businesses and that two officers 
reported that Mr. Holick stopped cars by obstructing 
the driveway of the office building. Like the officer in 
Roe, Lt. Allen reasonably determined that he had prob-
able cause to arrest plaintiffs under the disorderly con-
duct statute. Even if he was mistaken about probable 
cause, that mistake was objectively reasonable given 
the state of the law regarding Arkansas’s disorderly 
conduct statute and the undisputed record facts here. 

 
F. Claims Against Lt. Allen In His Official 

Capacity And The City 

 Plaintiffs also claim that Lt. Allen, in his official 
capacity, and the City violated their First and Fourth 
Amendment rights. Specifically, plaintiffs claim that 
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their arrests occurred pursuant to an official decision, 
policy, practice, custom or usage of the City to arrest 
individuals for engaging in the exercise of First 
Amendment rights such as the free exercise of religion, 
freedom of speech, freedom of assembly, and freedom 
of association (Dkt. No. 58-1, ¶¶ 84, 101). Plaintiffs also 
claim they were arrested without probable cause due 
to a deficient City policy, procedure, custom, or usage 
(Dkt. No. 58-1, ¶¶ 88, 105). 

 The City may be held liable as a “person” under 42 
U.S.C. § 1983. See Scheeler v. City of St. Cloud, Minn., 
402 F.3d 826, 832 (8th Cir. 2005) (citing Monell v. Dep’t 
of Soc. Servs., 436 U.S. 658, 690-91 (1978)). However, 
the City may not be held vicariously liable for the acts 
of its employees; instead, “a municipality may only be 
held liable for constitutional violations which result 
from a policy or custom of the municipality.” Turner v. 
Waterbury, 375 F.3d 756, 761-762 (8th Cir. 2004) (quot-
ing Yellow Horse v. Pennington County, 225 F.3d 923, 
928 (8th Cir. 2002)). To impose liability on a municipal-
ity under § 1983, a plaintiff must identify a custom or 
policy that caused the alleged injury. Board of County 
Com’rs of Bryan County Okl. v. Brown, 520 U.S. 397, 
403 (1997). Lawsuits against municipal employees in 
their official capacities are tantamount to a lawsuit 
against the municipality itself. See Rogers v. City of Lit-
tle Rock, 152 F.3d 790, 800 (8th Cir. 1998). In sum, the 
suit against Lt. Allen in his official capacity requires 
the same showing as does the claim against the City 
itself: that a policy or custom caused the alleged viola-
tion. 
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 To the extent plaintiffs contend that the City’s 
public assembly permit ordinance and the Arkansas 
disorderly conduct statute are unconstitutional poli-
cies of the City, the Court agrees with the City that 
plaintiffs’ argument fails. The balance of the record ev-
idence indicates that Mr. Duhe and Mr. Holick were ar-
rested pursuant to the Arkansas disorderly conduct 
statute, not the City’s public assembly permit ordi-
nance. Even assuming that plaintiffs were able to es-
tablish a genuine issue of material fact regarding 
whether their arrest was predicated upon a putative 
violation of the City’s permit ordinance, plaintiffs’ 
claims premised on the permit ordinance are now moot 
for the reasons explained in this Order. 

 As for the disorderly conduct statute, it has not 
been declared unconstitutional by any court in Arkan-
sas, the Eastern District of Arkansas, the Eighth Cir-
cuit, or the Supreme Court. For the reasons set forth in 
this Order, this Court declines to find the statute un-
constitutional. Plaintiffs cannot establish that the City 
had a policy that required the arrest of individuals for 
violating an unconstitutional disorderly conduct stat-
ute. 

 To the extent plaintiffs seek to establish liability 
based on a custom or practice of unconstitutional con-
duct, to do so, plaintiffs must prove: (1) the existence of 
a continuing, widespread pattern of unconstitutional 
misconduct by employees, (2) deliberate indifference to 
or tacit authorization of such misconduct by the gov-
ernmental entity’s policymaking officials after notice 
of the misconduct, and (3) the custom was the moving 
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force behind the alleged constitutional violation. Met-
tler v. Whitledge, 165 F.3d 1197, 1204 (8th Cir. 1999). 
The prior pattern of unconstitutional conduct “must be 
so persistent and widespread as to have the force and 
effect of law,” and the pattern must have caused the 
plaintiff ’s alleged injury. Rogers, 152 F.3d at 799. To 
establish a city’s liability based on its failure to pre-
vent misconduct by employees, the plaintiff must show 
that city officials had knowledge of prior incidents of 
misconduct and deliberately failed to take remedial ac-
tion.” Parrish v. Luckie, 963 F.2d 201, 204 (8th Cir. 
1992). Further, there must also be some showing that 
the prior complaints had merit. Rogers, 152 F.3d at 
799. Plaintiffs present insufficient record evidence on 
these points to survive the pending motion for sum-
mary judgment. 

 Finally, there is no indication in plaintiffs’ 
amended complaint that plaintiffs intend to bring a 
claim for failure to train, which requires specific plead-
ing and does not fall under the general language of 
“custom, policy, or practice.” See Sexton v. Hutton, 2008 
WL 621077 (E.D. Ark. March 4, 2008). 

 The undisputed record facts do not support plain-
tiffs’ claims against the City and Lt. Allen in his official 
capacity. Given the absence of record evidence or cita-
tion that any reviewing court has struck down the Ar-
kansas disorderly conduct statute, there would have 
been no reason for either the City or Lt. Allen to have 
determined Arkansas’s disorderly conduct statute to 
be unconstitutional under “clearly established law.” 
See Shekleton v. Eichenberger, 677 F.3d 361, 367 (8th 
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Cir. 2012). Thus, both the City and Lt. Allen in his offi-
cial capacity are entitled to judgment as a matter of 
law on the claim of unconstitutional arrest under the 
First and Fourth Amendments. 

 
G. Liability of the County3 

 After they were arrested on September 14, 2012, 
plaintiffs were transported to the PCRDF where they 
went through the intake process followed according to 
procedures promulgated by the Pulaski County Sher-
iff ’s Office. Plaintiffs allege that the County is liable 
for detaining them beyond the actual time required to 
complete the booking process for a person who is ar-
rested and for permitting mugshots taken of plaintiffs 
to be displayed and republished by others on the inter-
net. 

 The County moves for summary judgment on 
these claims, contending that: (1) plaintiffs had no 
right to citation and release from PCRDF, (2) any delay 
in the release of plaintiffs from PCRDF did not rise to 
the level of a constitutional violation because there is 
no evidence that the delay was unreasonable, (3) plain-
tiffs cannot establish that the alleged unreasonable de-
lay was due to a Pulaski County custom or policy, and 
(4) the interlocal agreement between the County and 

 
 3 This Court will not permit plaintiffs to amend their opera-
tive complaint at this stage of the litigation to assert a claim for 
cruel and unusual punishment that was not pleaded earlier (Dkt. 
No. 152, at 7-8). Because the Court will not permit this amend-
ment, the Court will not address plaintiffs’ arguments regarding 
these claims. 
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City does not create contractual liability between the 
County and City (Dkt. No. 140, at 2). The Court grants 
the County’s motion for summary judgment (Dkt. No. 
138). 

 
1. Length Of Detention 

 The Fourth Amendment does not prohibit arrest 
and pretrial detention for a minor criminal offense. At-
water v. City of Lago Vista, 532 U.S. 318 (2001). Indi-
viduals arrested without an arrest warrant must be 
given a probable cause hearing within 48 hours and 
without unreasonable delay. See County of Riverside v. 
McLaughlin, 500 U.S. 44, 56 (1991) (citing Gerstein v. 
Pugh, 420 U.S. 103, 124-25 (1975)). Examples of unrea-
sonable delay include “delays for the purpose of gath-
ering additional evidence to justify the arrest, a delay 
motivated by ill will against the arrested individual, or 
delay for delay’s sake.” County of Riverside, 500 U.S. at 
56. If the probable cause hearing or other release oc-
curs within 48 hours, the burden is on the arrestee to 
establish unreasonable delay. United States v. Davis, 
174 F.3d 941, 944 (8th Cir. 1999) (citing County of Riv-
erside, 500 U.S. at 56); see also Brown v. Sudduth, 675 
F.3d 472, 477 (5th Cir. 2012) (holding that “[a]ny prob-
able cause determination before the 48-hour mark is 
presumptively reasonable and the burden of showing 
otherwise falls to the person arrested”). 

 Here, it is undisputed that plaintiffs were held for 
less than 48 hours. Thus, it is the plaintiffs’ burden to 
establish unreasonable delay during the course of their 
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detentions. Plaintiffs fail to meet this burden. “It is not 
the length of detention that determines whether a con-
stitutional violation has occurred, it is whether the de-
tention was unjustifiably prolonged.” Smith v. 
Eggbrecht, 414 F.Supp.2d 882, 884-86 (W.D. Ark. 2005) 
(arrestee presented statements from arresting officer 
that officer intended to delay processing so as to suc-
cessfully present evidence of delay for delay’s sake). 
Plaintiffs present no record evidence comparable to 
that produced in Smith to support their claim. Instead, 
the County has presented undisputed record evidence 
that, on the day of plaintiffs’ detention, the everyday 
activities of the PCRDF affected the processing times 
of all arrestees, including plaintiffs. Further, plaintiffs 
have presented no record evidence to support their 
claim that the County had a policy or custom that led 
to the alleged constitutional violations. As a result, no 
reasonable jury could conclude that plaintiffs’ release 
was delayed for delay’s sake or that a constitutional 
violation occurred. 

 Plaintiffs are not entitled to a jury trial on this is-
sue, based on the record evidence before the Court at 
this stage of the proceeding. The cases upon which 
plaintiffs rely to argue that the unreasonableness of 
the length of detention is a jury question include 
Brown v. Sudduth, 675 F.3d 472, 480 (5th Cir. 2012); 
Chortek v. City of Milwaukee, 356 F.3d 740, 747 (7th 
Cir. 2004); and Berry v. Baca, 379 F.3d 764, 769 (9th 
Cir. 2004). These cases are persuasive, not controlling, 
authority. Most recite the same standards as this 
Court applies. See Chortek, 356 F.3d at 747; Berry, 379 
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F.3d at 769. Some involve entirely different circum-
stances from those presented here. Cf. Brown, 675 F.3d 
at 480 (examining the circumstances of a detention 
that exceeded 48 hours). These cases do not persuade 
this Court that plaintiffs are entitled to a jury trial on 
this issue. 

 
2. Publication Of Photos 

 The County also moved for summary judgment on 
plaintiffs’ claims regarding the publication of their 
mugshots, and plaintiffs failed to respond to this claim, 
thereby waiving it. See Satcher v. Univ. of Ark. at Pine 
Bluff Bd. Of Trustees, 558 F.3d 731, 735 (8th Cir. 209) 
(“[F]ailure to oppose a basis for summary judgment 
constitutes waiver of that argument.”). The County 
also is entitled to summary judgment on this claim 
based on the merits. The County contends that plain-
tiffs have no constitutionally protected right associ-
ated with their booking photographs and that, as a 
result, the County is entitled to summary judgment on 
these claims (Dkt. No. 140, at 2). 

 There is no liberty or property interest protected 
by the Fourteenth Amendment in a photograph or 
other information disseminated by the state when the 
case rests only on damage to reputation. Such a claim 
is “nothing more than a state law defamation claim.” 
Simes v. Ark. Judicial Discipline and Disability 
Comm’n, 734 F.3d 830, 834 (8th Cir. 2013). “The loss of 
reputation must be coupled with some other tangible 
element to rise to the level of a protectable property 
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interest.” Gunderson v. Hvass, 339 F.3d 639, 644 (8th 
Cir. 2003). With documenting official police action such 
as arrest, “no right to privacy is invaded when state 
officials allow or facilitate publication of an official act 
such as an arrest.” Holman v. Central Arkansas Broad-
casting Co., 610 F. 2d 542, 544 (8th Cir. 1979). There is 
no basis for plaintiffs’ constitutional claim here, as 
plaintiffs have no record evidence that the publication 
of their photographs and charges harmed their em-
ployability. The mere possibility of interference with 
prospective employment, especially on the record facts 
before the Court, is insufficient. Further, the undis-
puted facts do not support state law claims for false 
light invasion of privacy, outrage, or defamation under 
Arkansas state law, claims which this Court declines 
to address. See Simes, 734 F.3d at 834-835. 

 
H. City Liability Based On PCRDF 

 Along with claiming that the County is liable, 
plaintiffs seek to hold the City liable for the same al-
leged constitutional violations. To hold the City liable 
on this claim, plaintiffs must identify an unconstitu-
tional City custom, policy, or practice that was the mov-
ing force behind the alleged violation of plaintiffs’ 
rights. Luckert v. Dodge County, 684 F.3d 808, 820 (8th 
Cir. 2012). Plaintiffs do not allege that the City had any 
role in adopting any of the policies followed at the 
PCRDF nor have they identified a custom or practice 
of unconstitutional conducted on the part of the City 
that led to any constitutional violations at the PCRDF. 
As stated above, there is no constitutional infirmity in 
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the County’s policy of allowing up to 48 hours of pre-
trial detention. See County of Riverside, 500 U.S. at 56. 
The record evidence does not indicate any unreasona-
ble delay occasioned during the detentions of Mr. Duhe 
or Mr. Holick on the part of either the City or the 
County. Therefore, the City is entitled to summary 
judgment on this claim. 

 By law, county sheriffs within Arkansas have the 
responsibility for managing the populations and oper-
ations of the jail within their counties. See Ark. Code 
Ann. §§ 12-41-502, 12-41-503(a). The Court declines to 
find the funding arrangement accomplished through 
an interlocal agreement pursuant to the Interlocal 
Corporation Act, Ark. Code Ann. §§ 25-20-101 to 108, 
as a basis for plaintiffs’ claims against the City. To the 
extent this is a claim under respondeat superior, such 
a claim can provide no basis for liability against a mu-
nicipality under § 1983. See City of Canton v. Harris, 
489 U.S. 378, 385 (1989) (citing Monell v. New York City 
Dept. of Social Services, 436 U.S. 658, 694-695 (1978)). 

 Likewise, the case of Young v. City of Little Rock, 
249 F.3d 730 (8th Cir. 2001), is distinguishable from 
the facts of this case such that it does not serve as a 
basis for plaintiffs’ claims against the City. Unlike in 
Young, there was no court order for the release of ei-
ther Mr. Duhe or Mr. Holick. There was no legal duty 
mandating that the City ensure the release of Mr. 
Duhe or Mr. Holick prior to their ultimate release by 
PCDF in advance of the pretrial detention hearing. 
Therefore, the City is entitled to summary judgment 
on this claim. 
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I. Attorney’s Fees 

 Because none of their underlying substantive 
claims remain actionable, plaintiffs are not entitled 
to attorney’s fees under 42 U.S.C. § 1988. Therefore, 
Lt. Allen, the City, and the County are entitled to sum-
mary judgment with respect to this claim as well. 

 
III. Conclusion 

 As determined in the previous Order (Dkt. No. 
189), for the reasons stated above, the Court denies 
plaintiffs’ second motion for partial summary judg-
ment (Dkt. No. 100); grants the City’s motion for sum-
mary judgment (Dkt. No. 134); and grants the County’s 
motion for summary judgment (Dkt. No. 138). The 
Court will enter judgment by separate Order. 

 It is so ordered this the 27th day of April, 2017. 

 /s/ Kristine G. Baker
  Kristine G. Baker

United States District Judge
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IN THE UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF ARKANSAS 

WESTERN DIVISION 
 
RONALD DUHE, individually;  
MARK HOLICK, individually;  
and SPIRIT ONE CHRISTIAN  
CENTER, INC., a Kansas  
Non-Profit Corporation, PLAINTIFFS 

v.  Case No. 4:14-cv-580-KGB 

THE CITY OF LITTLE ROCK,  
ARKANSAS, an Arkansas  
municipal corporation; SIDNEY  
ALLEN, in an individual capacity;  
and PULASKI COUNTY, an  
Arkansas political subdivision DEFENDANTS 

 
JUDGMENT 

(Filed Apr. 27, 2017) 

 Pursuant to the Court’s previous Order (Dkt. No. 
189), and the Order entered in this matter on this date 
detailing the Court’s rationale, the Court denies plain-
tiffs Ronald Duhe, Mark Holick, and Spirit One Chris-
tian Center, Inc.’s second motion for partial summary 
judgment (Dkt. No. 100). The Court grants defendants 
Sidney Allen and the City of Little Rock, Arkansas’s 
motion for summary judgment (Dkt. No. 134). Finally, 
the Court grants defendant Pulaski County’s motion 
for summary judgment (Dkt. No. 138). Plaintiffs’ 
claims are hereby dismissed with prejudice. The relief 
requested is denied. 
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 It is so adjudged this the 27th day of April, 2017. 

 /s/ Kristine G. Baker
  Kristine G. Baker

United States District Judge
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IN THE UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF ARKANSAS 

WESTERN DIVISION 
 
RONALD DUHE, individually;  
MARK HOLICK, individually;  
and SPIRIT ONE CHRISTIAN  
CENTER, INC., a Kansas  
Non-Profit Corporation, PLAINTIFFS 

v.  Case No. 4:14-cv-580-KGB 

THE CITY OF LITTLE ROCK,  
ARKANSAS, an Arkansas  
municipal corporation; SIDNEY  
ALLEN, in an individual capacity;  
and PULASKI COUNTY, an  
Arkansas political subdivision DEFENDANTS 

 
ORDER 

(Filed Mar. 31, 2017) 

 Plaintiffs Ronald Duhe, individually; Mark Holick, 
individually; and Spirit One Christian Ministries, Inc. 
(“Spirit One”) filed this action pursuant to 42 U.S.C. 
§ 1983 alleging violations of their First, Fourth, and 
Fourteenth Amendment rights. Before this Court are 
three motions for summary judgment. First is the sec-
ond motion for partial summary judgment filed by 
plaintiffs (Dkt. No. 100). This Court denied as moot 
plaintiffs’ first motion for partial summary judgment 
after plaintiffs filed their amended complaint (Dkt. 
Nos. 56, 58). Defendants Sidney Allen and the City of 
Little Rock, Arkansas (the “City”), filed a response to 
the second motion (Dkt. No. 124). Defendant Pulaski 
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County, Arkansas (the “County”), also filed a response 
(Dkt. No. 121). Plaintiffs have filed replies to each of 
these responses (Dkt. Nos. 142, 143, 144). For reasons 
that will be set out in a detailed separate Order, the 
Court denies second motion for partial summary judg-
ment filed by plaintiffs (Dkt. No. 100). 

 Second is Lt. Allen and the City’s motion for sum-
mary judgment (Dkt. No. 134). Plaintiffs filed a re-
sponse to that motion (Dkt. No. 146). Lt. Allen and the 
City filed a reply that included additional deposition 
transcripts and, according to the plaintiffs, raised cer-
tain issues for the first time (Dkt. No. 153). Therefore, 
this Court granted plaintiffs’ motion to file a sur-reply, 
and plaintiffs have now filed their sur-reply (Dkt. Nos. 
156, 158, 160). Lt. Allen and the City have filed a re-
sponse to the plaintiffs’ sur-reply (Dkt. No. 161). For 
reasons that will be set out in a detailed separate Or-
der, the Court grants Lt. Allen and the City’s motion 
for summary judgment (Dkt. No. 134). 

 Third is the County’s motion for summary judg-
ment (Dkt. No. 138). Plaintiffs filed a response to the 
County’s motion (Dkt. No. 149). The County filed a re-
ply to the plaintiffs’ response (Dkt. No. 152). For rea-
sons that will be set out in a detailed separate Order, 
the Court grants the County’s motion for summary 
judgment (Dkt. No. 138). 

 The Court denies as moot all pending motions in 
limine (Dkt. Nos. 165, 166, 167, 168, 169, 170, 171, 172, 
173). 

 The Court will enter a separate judgment. 
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 It is so ordered this 31st day of March, 2017. 

 /s/ Kristine G. Baker
  Kristine G. Baker

United States District Judge
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ATTORNEY GENERAL 

  [SEAL] LESLIE RUTLEDGE 

----------------------------------------------------------------------- 

ARKANSASAG.GOV 

Monty V. Baugh Direct dial: (501) 682-1681 
Deputy Attorney General Email: monty.baugh@ 
 arkansasag.gov 

323 Center Street, Suite 200, Little Rock, AR 72201 
(501) 682-2007 | oag@ArkansasAG.gov 

May 16, 2017 

Ms. Robin J. Weinberger 
Chief Deputy Clerk 
United States Court of Appeals  
Thomas F. Eagleton Courthouse  
111 South 10th Street, Room 24.329  
St. Louis, Missouri 63102 

RE: Ronald Duhe, et al. v. City of Little Rock,  
 Arkansas, et al. Eighth Circuit Court  
 of Appeals Case No. 17-2012 

Dear Ms. Weinberger: 

 This office received your recent notice that a party 
in the above-referenced case appears to be challenging 
the constitutionality of a state statute. 

 When, in any proceeding, an Arkansas statute is 
alleged to be unconstitutional Ark. Code Ann. § 16-111-
106 requires that the Attorney General be provided 
with a copy of the relevant pleading “and be entitled to 
be heard.” The Arkansas Supreme Court has held that 
section 16-111-106 requires “notice” to the Attorney 
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General when a statute is challenged as unconstitu-
tional, but “does not require [the Attorney General] to 
appear or to be made a party.” City of Little Rock v. 
Cash, 277 Ark. 494, 512 (1982). The notice requirement 
is intended to ensure that, in any proceeding where a 
statute’s constitutionality is challenged, there is a fully 
adversarial and complete adjudication of the constitu-
tional issues. Prater v. St. Paul Ins. Co., 293 Ark. 547, 
554 (1987). 

 In the above-referenced case, it appears that the 
goals of the notice provision will be satisfied because 
the existing parties have adverse interests and be-
cause there is no present reason to doubt that the stat-
ute’s constitutionality will be fully and competently 
defended. Accordingly, our office will not intervene in 
the above-referenced case at this time. Please notify us 
if you have any reason to believe (1) that the statute’s 
constitutionality is not being fully and fairly defended, 
(2) that the statute is about to be declared unconstitu-
tional, or (3) that the statute has been declared uncon-
stitutional. We reserve the right to move to intervene 
at a later time. 

 Thank you for your continued cooperation with 
our office. Please let us know if we can be of further 
assistance. 

Sincerely, 

 /s/ Monty V. Baugh
  Monty V. Baugh

Deputy Attorney General
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MVB/jkh 

CC: Jack Daniel Edwards 
 Nicolle H. Martin 
 Rebecca R. Messall 
 Stephanie DeClerk Nichols 
 Thomas M. Carpenter 
 William Clark Mann, III 
 Margaret Diane Depper 
 David M. Fuqua 
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IN THE UNITED STATES DISTRICT COURT 
IN AND FOR THE  

EASTERN DISTRICT OF ARKANSAS 
WESTERN DIVISION 

 
RONALD DUHE, individually;  
MARK HOLICK, individually;  
and SPIRIT ONE CHRISTIAN  
CENTER, INC., a Kansas  
Non-Profit Corporation, PLAINTIFFS 

v.  Case No. 4:14-cv-00580-KGB 

THE CITY OF LITTLE ROCK,  
ARKANSAS, an Arkansas  
municipal corporation; and  
SIDNEY ALLEN, in an  
individual capacity DEFENDANTS 

 
AFFIDAVIT OF PLAINTIFF RONALD DUHE 

(Filed Jul. 6, 2016) 

 Ronald Duhe, the undersigned, being first duly 
sworn, under penalty of perjury, being over the age of 
18 and having personal knowledge of the matters 
stated herein, deposes and states: 

 1. I am a plaintiff in the above-captioned action. 
I am a veteran of the Navy and worked for most of my 
career in private security for a nationally known com-
pany. On the day of my arrest in Little Rock, Septem-
ber 14, 2012, I was arrested without warning for 
preaching on public property while using an amplifier. 
I did not utter fighting words, use obscenity or incite a 
riot. If police had asked me to turn down the amplifier 
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I would have complied. Mark Holick was arrested with 
me and I did not see or hear Mark receive any warning 
at any time before he invited me to preach with the 
amplifier. 

 2. I was not preaching with any purpose to cause 
public inconvenience, annoyance, or alarm, or reck-
lessly create a risk of those things. My purpose in 
preaching was to share the news that God loves every-
one and that there are alternatives to abortion. I be-
lieve my purpose was very obvious to police by what I 
was saying and where I was saying it. 

 3. The arrest has put a chill on my returning to 
Little Rock to take part in future outreaches because 
the City’s rules for avoiding arrest are not clear. I have 
been to the City to go to the VA, but I have not wanted 
to take part in any pro-life events there and I will re-
frain from using an amplifier until the rules for using 
one are straightforward and in writing. 

 4. On February 16, 2013, I wrote down my mem-
ories about my arrest. I attached that writing hereto 
and make it a part of this affidavit. It shows that when 
Allen arrested me, I asked him, “What for?” I did not 
get an answer, so I later asked, “Shouldn’t I have been 
given a warning before being arrested?” His response 
was that we were given a warning the day before. How-
ever, I explained that I had not been in Little Rock the 
day before, and had only arrived in town after mid-
night on the morning I was arrested. Also attached is 
the hotel check-in log showing I checked in at La 
Quinta at 12:46 am on 9/14/12. 
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 5. The area where I was located when I used the 
amplifier was out in the open air, on public property, 
along a public street, in a commercial area, with busi-
nesses all around. There were no signs posted to in- 
dicate that the public was not allowed to use the 
sidewalk or that sound was restricted to a particular 
volume level or that amplifiers were prohibited. Fur-
thermore, a parking lot lay between my location and 
the clinic, and I was by no means “extremely close” to 
the clinic, nor did I cause “collateral damage” to the 
clinic. 

/s/ Ronald Duhe  
 Ronald Duhe   

x Ronald Duhe  MISSURI [sic] DL LIC # [redacted] 

State of     LA                    ) 
County of Parish of Jeffer [sic] ) ss. 

Acknowledged before me, on July 5, 2016 by 

/s/ James M. McCaffery                          . 
    Notary Public 

[Seal of Office] My commission expires:   [SEAL] 

 JAMES M. McCAFFERY AA Auto Inc. dba 
ATTORNEY/NOTARY PUBLIC Clearview Auto Title  
 STATE OF LOUISIANA & Notary 
 LA. BAR NO. 17310 2122 Clearview Pkwy. 
 LIFETIME COMMISSION Metairie, LA 70001 
  (504) 455-4444 
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2-16-13 

 On the morning of Friday 9/14/2012 at 12:46 AM I 
arrived in Little Rock Arkansas and checked in to the 
LaQuinta Inn Little Rock West. At 7:30 AM that same 
morning I arrived at Planned Parenthood in Little 
Rock. I went there to pray and minister to women who 
were going there to seek an abortion. When I arrived 
there were 5 other people present. I took a position on 
the sidewalk 60' to the right of the entrance driveway, 
and began to read my Bible and pray. I sat on a drain 
cover because I had sprained my ankle and on 
crutches. There were 4 to 5 police cars on the scene and 
later up to 8 police cars. 

 Mark Holick, Mark Kaiser, Mrs. Yoder, Emily, Bill 
and Ruth Darr and myself were on the sidewalk pray-
ing and ministering. When I arrived Bro Bill and his 
wife were ministering to a couple and were able to take 
them into the crises pregency [sic] center across the 
street. They were successful in their council [sic] and 2 
babies were saved that morning. The young lady was 
pregnant with twins. “Praise God.” 

 About 8:00 AM Mark Holick began to preach on 
the sidewalk near the entrance to the mill. At approx-
imately 9:00 AM I got up from where I was sitting and 
walked over to Pastor Mark. He invited me to preach. 
30 minutes later Lt. Allen with the Little Rock police 
dept walked up to me and stated I was under arrest 
and so was pastor Mark. I asked – what for? No specific 
reason or ordinance was given or law broken was stated 
or charged. After several request [sic] for an answer 
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Lt. Allen produced papers which weren’t read to us or 
explained why we were arrested. Lt. Allen ordered us 
to put our hands behind our backs. We were then hand 
cuffed and put into a police car. I asked Lt. Allen 
shouldn’t I have been given a warning before being ar-
rested? His response is that we were giving a warning 
yesterday. I explained that I wasn’t. 

 We were brought to jail and booked for disorderly 
conduct. We were locked up around 10:30 AM at 12 
noon friends came to the jail to bail us out. Also our 
attorney Stacey Nichols tried. The [sic] were unsuc-
cessful in their attempts. Although there were others 
in jail with us who were able to get released by bail or 
other means. Finally around 10:00 PM it was an-
nounced that we were being released because the jail 
was over crowded. 

Signed 

/s/ Ronald Duhe 

 
  



   
   

   
   

   
   

   
   

   
   

   
   

 A
pp

. 9
6 

 L
A

 Q
U

IN
T

A
 I

N
N

 L
IT

T
L

E
 R

O
C

K
 W

E
S

T
L

IT
T

L
E

 R
O

C
K

, A
R

 7
22

11
 

P
ro

p
er

ty
 I

D
: 0

80
6 

G
u

es
t 

A
ct

iv
it

y 
L

og
 

S
at

u
rd

ay
, S

ep
te

m
b

er
 1

5,
 2

01
2 

In
st

al
l:

 N
it

e 
V

is
io

n
 2

01
0 

S
P

0 
H

F
2 

P
I

9/
15

/2
01

2 
09

:0
9 

A
M

P
ri

n
te

d
 B

y:
 A

n
ge

li
ca

A
ct

io
n

 
D

at
e/

T
im

e
B

u
si

n
es

s 
D

at
e

C
le

rk
P

os
te

d 
3 

it
em

s 
to

ta
li

n
g 

$5
5.

06
 f

or
 F

ol
io

: 1
16

88
8

9/
15

/2
01

2 
1:

23
:3

3 
A

M
9/

14
/2

01
2

de
br

as
27

R
at

e 
P

os
te

d 
st

at
u

s 
se

t 
to

 P
os

te
d.

 E
xp

la
n

at
io

n
: P

os
te

d 
R

at
e

9/
15

/2
01

2 
1:

23
:3

3 
A

M
9/

14
/2

01
2

de
br

as
27

P
os

te
d 

3 
it

em
s 

to
ta

li
n

g 
$5

5.
06

 f
or

 F
ol

io
: 1

16
88

8
9/

14
/2

01
2 

2:
38

:3
0 

A
M

9/
13

/2
01

2
M

P
R

at
e 

P
os

te
d 

st
at

u
s 

se
t 

to
 P

os
te

d.
 E

xp
la

n
at

io
n

: P
os

te
d 

R
at

e
9/

14
/2

01
2 

2:
38

:3
0 

A
M

9/
13

/2
01

2
M

P
E

D
IT

E
D

 R
es

er
va

ti
on

: D
u

h
e,

 R
an

da
ll

 R
oo

m
 t

yp
e:

 D
D

-D
O

U
B

L
9/

14
/2

01
2 

12
:4

6:
47

A
M

9/
13

/2
01

2
M

P
C

H
E

C
K

E
D

-I
N

: D
u

h
e,

 R
an

da
ll

 R
oo

m
 t

yp
e:

 D
D

-D
O

U
B

L
E

 D
O

L
9/

14
/2

01
2 

12
:4

6:
42

A
M

9/
13

/2
01

2
M

P
E

D
IT

E
D

 R
es

er
va

ti
on

: D
u

h
e,

 R
an

da
ll

 R
oo

m
 t

yp
e:

 D
D

-D
O

U
B

L
9/

14
/2

01
2 

12
:4

6:
42

A
M

9/
13

/2
01

2
M

P
E

D
IT

E
D

 R
es

er
va

ti
on

: D
u

h
e,

 R
an

da
ll

 R
oo

m
 t

yp
e:

 D
D

-D
O

U
B

L
9/

14
/2

01
2 

12
:4

6:
41

A
M

9/
13

/2
01

2
M

P
E

D
IT

E
D

 R
es

er
va

ti
on

: D
u

h
e,

 R
an

da
ll

 R
oo

m
 t

yp
e:

 D
D

-D
O

U
B

L
9/

14
/2

01
2 

12
:4

6:
25

A
M

9/
13

/2
01

2
M

P
E

D
IT

E
D

 R
es

er
va

ti
on

: D
u

h
e,

 R
an

da
ll

 R
oo

m
 t

yp
e:

 D
D

-D
O

U
B

L
9/

14
/2

01
2 

12
:4

3:
09

A
M

9/
13

/2
01

2
M

P
E

D
IT

E
D

 R
es

er
va

ti
on

: D
u

h
e,

 R
an

da
ll

 R
oo

m
 t

yp
e:

 D
D

-D
O

U
B

L
9/

13
/2

01
2 

3:
46

:5
2 

P
M

9/
13

/2
01

2
de

br
as

27
E

D
IT

E
D

 R
es

er
va

ti
on

: D
u

h
e,

 R
an

da
ll

 R
oo

m
 t

yp
e:

 D
D

-D
O

U
B

L
9/

13
/2

01
2 

1:
01

:5
6 

P
M

9/
13

/2
01

2
R

ay
le

R
oo

m
 C

h
an

ge
: O

ri
gi

n
al

 R
oo

m
 =

 N
ew

 R
oo

m
 =

 2
05

9/
13

/2
01

2 
1:

01
:5

6 
P

M
9/

13
/2

01
2

R
ay

le
R

oo
m

 C
h

an
ge

: O
ri

gi
n

al
 R

oo
m

 =
 N

ew
 R

oo
m

 =
 2

05
9/

13
/2

01
2 

1:
01

:5
6 

P
M

9/
13

/2
01

2
R

ay
le

E
D

IT
E

D
 R

es
er

va
ti

on
: D

u
h

e,
 R

an
da

ll
 R

oo
m

 t
yp

e:
 D

D
-D

O
U

B
L

9/
6/

20
12

 1
:4

5:
56

 P
M

9/
6/

20
12

P
eg

as
u

s 
C

R
S

E
D

IT
E

D
 R

es
er

va
ti

on
: D

u
h

e,
 R

an
da

ll
 R

oo
m

 t
yp

e:
 D

D
-D

O
U

B
L

9/
6/

20
12

 1
:4

5:
50

 P
M

9/
6/

20
12

ch
u

ck
E

D
IT

E
D

 R
es

er
va

ti
on

: D
u

h
e,

 R
an

da
ll

 R
oo

m
 t

yp
e:

 D
D

-D
O

U
B

L
9/

6/
20

12
 1

:4
5:

30
 P

M
9/

6/
20

12
ch

u
ck

S
u

cc
es

sf
u

ll
y 

se
n

t 
co

nf
ir

m
at

io
n

 le
tt

er
 

9/
6/

20
12

 1
:4

5:
03

 P
M

9/
6/

20
12

ch
u

ck
E

D
IT

E
D

 R
es

er
va

ti
on

: D
u

h
e,

 R
an

da
ll

 R
oo

m
 t

yp
e:

 D
D

-D
O

U
B

L
9/

6/
20

12
 1

:4
4:

53
 P

M
9/

6/
20

12
ch

u
ck

R
E

IN
S

T
A

T
E

D
: D

u
h

e,
 R

an
da

ll
 R

oo
m

 t
yp

e:
 D

D
-D

O
U

B
L

E
 D

O
L

9/
6/

20
12

 1
:4

4:
02

 P
M

9/
6/

20
12

ch
u

ck
E

D
IT

E
D

 R
es

er
va

ti
on

: D
u

h
e,

 R
an

da
ll

 R
oo

m
 t

yp
e:

 D
D

-D
O

U
B

L
9/

6/
20

12
 1

:4
4:

02
 P

M
9/

6/
20

12
ch

u
ck

 
[A

n
ge

li
ca

 B
ax

le
y

F
ro

n
t 

D
es

k 
M

an
ag

er
 

50
1-

[r
ed

ac
te

d]
]

 



App. 97 

 

IN THE UNITED STATES DISTRICT COURT 
IN AND FOR THE  

EASTERN DISTRICT OF ARKANSAS 
WESTERN DIVISION 

 
RONALD DUHE, individually;  
MARK HOLICK, individually;  
and SPIRIT ONE CHRISTIAN  
CENTER, INC., a Kansas  
Non-Profit Corporation, PLAINTIFFS 

v.  Case No. 4:14-cv-00580-KGB 

THE CITY OF LITTLE ROCK,  
ARKANSAS, an Arkansas  
municipal corporation; and 
SIDNEY ALLEN, in an  
individual capacity DEFENDANTS 

 
AFFIDAVIT ON PLAINTIFF MARK HOLICK 

(Filed Jul. 6, 2016) 

 Mark Holick, the undersigned, being first duly 
sworn, being over the age of 18 and having personal 
knowledge of the matters stated herein, deposes and 
states: 

 1. I am a plaintiff in the above-captioned action. 

 2. On September 14, 2012, I was present on a 
public sidewalk in Little Rock, Arkansas (the “City”) 
for a peaceful gathering of less than ten persons (the 
“Event”). 

 3. It had been my understanding that the City of 
Little Rock did not require a permit for gatherings of 
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fewer than ten persons. I had been told that the City 
had granted permits for peaceful gatherings similar to 
the Event on two prior occasions where the partici-
pants were expected to exceed ten persons. 

 4. However, because the number of participants 
at the Event was not expected to exceed ten persons, 
no one in our group applied for a permit. 

 5. At the Event, I was at all times peaceful. I did 
not utter fighting words; I was not inciting a riot; I was 
not engaging in non-verbal or gratuitous noisemaking; 
I was not trespassing on private property; I was not 
blocking or impeding traffic. I was not using an ampli-
fier when I was arrested. However, I was arrested 
along with another peaceful participant, Plaintiff Ron 
Duhe. We were detained for nearly thirteen hours, and 
told to appear for a trial. The charges against both of 
us were dismissed at trial. It was never clear to me 
what I was charged with. 

 6. At the trial, the witness for the Defendant 
City, Defendant Allen, testified that the Event was the 
subject of a permit requirement. 

 7. I believe Defendants were wrong to claim that 
our group was required to have a permit for the Event. 
It was and still is unclear to me when the Defendant 
City is going to require a permit for gatherings on pub-
lic property because the permit ordinance is unclear. 
Under the ordinance (copy attached to the Complaint 
herein) the standards include words that are not de-
fined like “substantially” and “orderly” and “unduly” 
and “properly” and “adequate” and “sufficient”, etc., 
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which are words that are left to the Defendant City’s 
discretion to define. I do not know from these stand-
ards how to plan a future event in a way that will meet 
the ordinance’s requirements because the standards 
are left entirely to the City’s discretion. 

 8. Furthermore, I printed the attached permit 
application form off of the Defendant City’s website on 
April 1, 2015, Exhibit 1, subsequent to the filing of this 
law suit. The application form still fails to state the 
conditions for which a permit is required. Nor does it 
specify what number of participants triggers the filing 
of the application for a permit. 

 9. In my experience, the Defendants threatened 
and can still threaten to punish event participants for 
violating the permit ordinance as a way to discourage 
myself and other members of the public from exercis-
ing our First Amendment freedoms on public property 
within the City. The ordinance leaves it entirely in the 
City’s discretion to say whether an application satis-
fies the subjective terms of the ordinance. 

 10. I understand that, subsequent to the filing of 
this law suit, the Defendant City amended its permit 
requirement as of March 3, 2015 so that it now applies 
to groups of 20 or more. Exhibit 2. At no time prior to 
the filing of this lawsuit was it ever made known to me 
that the Defendant City was in the process of increas-
ing the size of the group for which permits would be 
required. Accordingly, it is my opinion that the Defend-
ant City has amended its ordinance in direct response 
to this law suit. Meanwhile, other portions of the 
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ordinance remain too vague to satisfy in advance be-
cause of subjective determinations to be made by the 
Defendant City in its discretion. 

 FURTHER AFFIANT SAYETH NAUGHT. 

/s/ Mark S. Holick  
 Mark Holick  

 
State of Missouri ) 
 ) ss. 
County of Oklahoma ) 

Acknowledged before me, on April 3, 2015 by 

/s/ [Illegible]                                  
     Notary Public 

[Seal of Office] My commission expires: 

[SEAL]

Notary Public 
State of Oklahoma 

CESAR ARMANDO RODRIGUEZ
OKLAHOMA COUNTY  

COMMISSION #11005532  
Comm. Exp. 06-17-2015 
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IN THE UNITED STATES DISTRICT COURT 
IN AND FOR THE  

EASTERN DISTRICT OF ARKANSAS 
WESTERN DIVISION 

 
RONALD DUHE, individually;  
MARK HOLICK, individually;  
and SPIRIT ONE CHRISTIAN  
CENTER, INC., a Kansas  
Non-Profit Corporation, PLAINTIFFS 

v.  Case No. 4:14-cv-00580-KGB 

THE CITY OF LITTLE ROCK,  
ARKANSAS, an Arkansas  
municipal corporation; and  
SIDNEY ALLEN, in an  
individual capacity DEFENDANTS 

 
AFFIDAVIT OF EMILY SICHLEY 

(Filed Jul. 6, 2016) 

 Emily Sichley, the undersigned, being first duly 
sworn, being over the age of 18 and having personal 
knowledge of the matters stated herein, deposes and 
states: 

 1. I am a 40 year old homemaker and occupa-
tional therapist with a Bachelor of Science degree in 
Psychology and a Masters Degree in Occupational 
Therapy. I live in rural Kansas and work at several 
skilled nursing facilities as a therapist for the elderly. 

 2. I was present at the outreach on September 
14, 2012. Ron Duhe starting preaching and his preach-
ing was so good that I started videotaping him. It was 
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not a cell phone video; I have a camera which has snap-
shot and video capability. 

 3. I remember a police car was down the street 
from the abortion clinic. I arrived and began video- 
taping Ron Duhe at least 20 minutes before police ar-
rested him and Pastor Holick. There were no warnings 
to turn down the amplifier or to not block the driveway 
or to not to [sic] hand out pamphlets. The police had no 
contact, no verbal warnings before the arrests of Pastor 
Holick and Ron Duhe. They just came up and hauled 
them off. 

 4. The purpose of the outreach that day was not 
to cause public inconvenience, annoyance or alarm, or 
to risk causing those things. Neither Pastor Holick nor 
Ron Duhe nor anyone there was making noise for the 
sake of causing distraction. The purpose of the out-
reach was to offer help and resources to women seek-
ing abortion, to provide educational materials on their 
unborn baby and on their own health, and to witness 
to the love of Jesus Christ. Our purpose that day was 
clear, and no reasonable person could have thought 
that our purpose was simply to engage in annoying, 
alarming or inconvenient activity. 

 5. At no time did Ron Duhe or Mark Holick pur-
posefully impede traffic or block the driveway or pre-
vent entry into the clinic parking lot. It never 
happened. 

 6. The purpose of the outreach was to share the 
good news of Jesus Christ with the workers and 
women going in, and to provide help for the parents. In 
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no way, shape or form was our purpose, or that of Pas-
tor Holick and Ron Duhe, to annoy, provoke, disobey or 
cause public inconvenience. 

 7. I have attended pro-life outreaches in other 
cities, and it is common and even necessary to use am-
plifiers as a tool to convey the pro-life message in an 
outdoor setting. 

 FURTHER AFFIANT SAYETH NAUGHT. 

/s/ Emily Sichley  
 Emily Sichley  

 
State of Kansas ) 
 ) ss. 
County of Morris ) 

Acknowledged before me, on June 8, 2015 by 

/s/ Jolene M. Bremer                                  
     Notary Public 

 

[SEAL]

JOLENE M. BREMER 
Notary Public 

STATE OF KANSAS 
My Appt. Exp. 07/01/15 
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IN THE UNITED STATES DISTRICT COURT 
IN AND FOR THE  

EASTERN DISTRICT OF ARKANSAS 
WESTERN DIVISION 

 
RONALD DUHE, individually;  
MARK HOLICK, individually;  
and SPIRIT ONE CHRISTIAN  
CENTER, INC., a Kansas  
Non-Profit Corporation, PLAINTIFFS 

v.  Case No. 4:14-cv-00580-KGB 

THE CITY OF LITTLE ROCK,  
ARKANSAS, an Arkansas  
municipal corporation; and  
SIDNEY ALLEN, in an  
individual capacity DEFENDANTS 

 
AFFIDAVIT OF BILL DARR 

(Filed Jul. 6, 2016) 

 Bill Darr, the undersigned, being first duly sworn, 
being over the age of 18 and having personal knowl- 
edge of the matters stated herein, deposes and states: 

 1. I served actively and [sic] Oklahoma and Mis-
souri National Guards for six years and received an 
honorable discharge in 1969 from the United States 
Army. 

 2. My business career was essentially with Sun 
Oil Company, beginning with what was then Sunray 
Dx Oil Company in Tulsa. Over a 40+ year career I 
served in direct sales (Lubricant and Process Oils), Na-
tional Manager of Mining Sales, National Manager of 
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Technical Support, and Sales Manager at the District, 
Division, and Regional level. 

 3. Although my parents were not considered 
wealthy, they taught me the principle of service to oth-
ers and living a life of integrity the way they had mod-
eled for our family. My father was a farmer and mother 
was a homemaker, and I am the youngest of seven chil-
dren. In 1991, as the result of hearing a pastor who 
clearly taught that abortion violates the 6th Com-
mandment against murder, I felt I had to act with in-
tegrity by choosing to be actively pro-life instead of 
merely giving lip service to the cause. From that time 
until today, Ruth and I together made the choice to at-
tempt to save lives of babies and serve the moms and 
dads at the same time. We see it as part of the Great 
Commission of Jesus described in Matthew chapter 28. 

 4. My wife, Ruth, and I witnessed the arrests of 
Pastor Holick and Ron Duhe. I was positioned at the 
street corner closest to the Teague Vision Center. I was 
listening to Ron Duhe reading the Psalms word for 
word. It blew my mind that police would handcuff a 
man who was reading the scripture on the street. I 
think they handcuffed Ron first. He was on the other 
side of the driveway and they handcuffed him. I was 
there long enough to know that the police didn’t say 
one word to Ron for the 10 or 15 minutes or so before 
they arrested him. I thought reading God’s word was 
the right thing to do. I know that for the 10 or 15 
minutes that I listened that the police did not warn 
Ron to turn it down. I absolutely did not see Ron or 
Mark impeding traffic. The clinic has a wide driveway. 
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We never impede driveways. We hand out literature if 
someone stops voluntarily. 

 5. At no time prior to the arrests did the police or 
anyone else complain that the sound level of the amplifier 
was causing an interruption to the ability to conduct 
business or that the distribution of pamphlets was im-
peding traffic. I was standing near the parking lot of 
the Teague Vision Center, and from that position, it is 
inconceivable to me that the amplifier’s volume could 
have interrupted the conduct of business inside the 
building. I imagine I talked to at least a half-a-dozen 
people while I was standing outside on the corner, and the 
amplifier’s volume did not cause me any trouble carry-
ing on those conversations. But police did not consult 
with me whatsoever about the volume at my location. 

 FURTHER AFFIANT SAYETH NAUGHT. 

/s/ Bill Darr  
 Bill Darr  

 
State of Oklahoma ) 
 ) ss. 
County of Tulsa          ) 

Acknowledged before me by Bill Darr, on June 
8, 2015 by 

/s/ David S. Johnson                                  
     Notary Public 

[Seal of Office] My commission expires: 7-13-15 

[SEAL] 
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IN THE UNITED STATES DISTRICT COURT 
IN AND FOR THE  

EASTERN DISTRICT OF ARKANSAS 
WESTERN DIVISION 

 
RONALD DUHE, individually;  
MARK HOLICK, individually;  
and SPIRIT ONE CHRISTIAN  
CENTER, INC., a Kansas  
Non-Profit Corporation, PLAINTIFFS 

v.  Case No. 4:14-cv-00580-KGB 

THE CITY OF LITTLE ROCK,  
ARKANSAS, an Arkansas  
municipal corporation; and  
SIDNEY ALLEN, in an  
individual capacity DEFENDANTS 

 
AFFIDAVIT OF RUTH DARR 

(Filed Jul. 6, 2016) 

 Ruth Darr, the undersigned, being first duly 
sworn, being over the age of 18 and having personal 
knowledge of the matters stated herein, deposes and 
states: 

 1. My father was a pastor in Bristow and Tulsa, 
Oklahoma. He had the Beams of Light Faith Home for 
abandoned children he rescued, averaging 50 children 
at a time, babies through high school. He rescued over 
500 children. These were the children I grew up with 
and played with. I have been actively involved in pro-
life for 25 years. I am a stay home mom of 6; 13 grand-
children and one great grandchild. I am a seamstress 
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and had a business making tablecloths for restaurants 
for 23 years. I co-hosted an internet radio program for 
4 years 

 2. On September 14, 2012, my husband, Bill 
Darr, and I were in Little Rock for the pro-life outreach. 
I was present at the time of the arrest of Pastor Holick 
and Ron Duhe on the public sidewalk in front of the 
abortion facility in Little Rock. 

 2. Bill and I had gone to the abortion clinic 
around 8:00 am. on the day of the arrests. When we 
arrived, police cars were already present. Police could 
have easily observed the small number of us who were 
on the sidewalk for the outreach. Approximately six 
people were there for the outreach, in addition to a lo-
cal couple that arrived later on, but I don’t know their 
names. They had not been there when I first arrived. 
At that time, just Pastor Holick and I were there. 

 3. We stood beside the driveway, ready to hand 
out pro-life information to the girls driving into the 
abortion clinic. Between the public sidewalk and the 
clinic building is privacy fence along the sidewalk, and 
a large expanse of pavement for clinic parking. The last 
possible place to distribute information pamphlets per-
sonally to people entering the clinic is at the driveway 
into the clinic parking lot. 

 4. At 8:45a.m., a young couple slowed to turn into 
the drive. They voluntarily rolled down the passenger 
window and I asked the young girl if she was there for 
an abortion and she said “yes”. 
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 5. I told the driver (father) that, if he would back 
up and drive across the street, she could have a free 
ultrasound at the crisis pregnancy center directly 
across the street from the abortion clinic. 

 6. They were very willing to follow my sugges-
tion and I walked across the street to the crisis preg-
nancy center to talk to them. 

 7. When I got across the street, the pregnancy 
center was not open yet. I was able to talk to the couple 
and answer some of their questions. 

 8. While talking to them, two people from the 
abortion clinic came over and grabbed the mother’s 
arm and told her to come with them. 

 9. I asked her if she wanted to go and she said 
“no,” so I told them to go back and cancel her appoint-
ment. This was all prior to the later arrest of Pastor 
Holick and Ron Duhe. 

 10. At 9:00 a.m., the pregnancy center manager 
showed up. I told her what we needed, she contacted 
the nurse, who was on her way, and she hurried to the 
pregnancy center. 

 11. While waiting for her, the couple did the in-
take paperwork to be seen by the pregnancy center. 

 12. Knowing that the mother was taken care of I 
walked back across the street to the abortion clinic. 

 13. I then talked to some of the others who were 
still on the sidewalk in front of the abortion clinic, and 
they gave me contacts of people in Little Rock who 
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were willing and able to help the girl who had gone to 
pregnancy center. 

 14. I then went back across the street to the cri-
sis pregnancy center and the young girl was very ex-
cited. She showed me the ultrasound and there were 
twins! This was the first time she was told she was 
having twins. She was very thankful for my help. I was 
very thankful that she had stopped to talk to me at the 
driveway, and thankful that the pregnancy center was 
available to give her important knowledge about her 
two babies. 

 15. While she was finishing up at the pregnancy 
center, I went out and talked to the local couple who 
wanted to help her and began making phone calls. The 
young couple and the local couple offering to help ex-
changed information and phone numbers. 

 16. The young couple then left to go to school and 
I returned to my position next to the drive way to the 
abortion clinic. I was on the opposite side of the drive-
way from Pastor Holick. We continued to hand out ed-
ucational pamphlets about choices for unplanned 
pregnancies, abortion risks and resources for parents. 
It was a very peaceful morning. While I stood at the 
driveway, Ron Duhe was reading Scripture on the am-
plifier. 

 17. The police were everywhere. But at no time 
did the police warn me or my husband or any of us that 
we were too loud or impeding or blocking traffic. The 
police never told Pastor Holick or Ron Duhe to turn 
down the amplifier. The police never told Pastor Holick 
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that he was impeding or blocking cars into the drive-
way. Whenever cars stopped to take pamphlets from 
us, the stop was purely voluntary on the driver’s part. 
Traffic was never backed up, slowed or delayed. All 
cars drove into the lot unimpeded unless the driver 
made a voluntary stop to take material or talk to us. 
Neither Pastor Holick nor myself ever once stepped in 
front of a moving vehicle to slow or impede its path. If 
a driver voluntarily stopped or slowed down to receive 
pamphlets, we simply stepped closer to the side of the 
car (not in front of the car) to provide the pamphlets 
through the open window. 

 18. The police were everywhere, and seemed to 
be watching for the entire time without any concerns 
or contact with us. Quite some time had gone by when 
the police became agitated. Before I knew it they were 
handcuffing Ron Duhe and then they began handcuff-
ing Pastor Mark Holick who was just standing there 
with me. 

 19. Neither Pastor Holick nor Ron Duhe nor any 
of us at the outreach on September 14, 2012 had a pur-
pose of causing a risk of or of actually causing public 
inconvenience, annoyance or alarm. Neither Pastor 
Holick nor Ron Duhe nor any of us were making noise 
simply for the sake of noise or to be a distraction. All of 
our activity was to convey a message with the purpose 
of saving babies’ lives, providing information about re-
sources for pregnant couples, and sharing the Gospel 
of Jesus Christ. This message was self-evident to any-
one watching, and no reasonable person could have 
mistaken the purpose of our outreach that day. 
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 20. While I was in the pregnancy center directly 
across the street from the clinic driveway, I was in the 
ultrasound room closest to clinic’s driveway directly 
across the street. In that room, I was as close, or closer, 
to the amplifier than either the abortion clinic or the 
Teague Vision Center building. In the ultrasound 
room, I could not hear the amplifier whatsoever. The 
pregnancy center’s business was not interrupted or 
disturbed by the sound, nor did police check with the 
pregnancy center to ask whether the sound was dis-
rupting business there. 

 FURTHER AFFIANT SAYETH NAUGHT. 

/s/ Ruth Darr  
 Ruth Darr  

 
State of Oklahoma ) 
 ) ss. 
County of Tulsa           ) 

Acknowledged before me by Ruth Darr, on 
June 8, 2015 by 

/s/ David S. Johnson                                  
     Notary Public 

[Seal of Office] My commission expires: 7-13-15 

[SEAL] 

 

 




