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QUESTIONS PRESENTED 
 
When determining the weight given to the medical opinion of a treating doctor who 

has stated that an applicant for social security benefits on the basis of disability is 

disabled, an ALJ must look at the treatment records of that treating doctor.  20 

C.F.R. § 416.927(c)(2).  The determination of the weight given to a medical opinion 

of a treating doctor is a finding of fact which must be supported by substantial 

evidence.  See 42 U.S.C. § 405(g).  A reviewing court applies a harmless error 

standard to the review of agency errors in administrative determinations. 

 The questions presented are:  

1. What is the standard for assessing harmless error when a treating doctor 

has provided a form medical opinion statement that an applicant for social 

security benefits is disabled, but the treatment records of that doctor are 

obviously missing at the time of the ALJ hearing, and the ALJ decision 

discounts that doctor’s opinion and finds the applicant not disabled 

without first obtaining and looking at the treatment records of that 

doctor? 

2. In assessing harmless error, can a reviewing court, after obtaining and 

reviewing a treating doctor’s treatment records which were missing at the 

time of the ALJ determination, re-weigh the medical opinion of that 

treating doctor in light of the new records without running afoul of the 

“Chenery doctrine,” which provides that reviewing courts must judge the  
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propriety of administrative action solely by the grounds invoked by the 

agency?  Sec. & Exch. Comm'n v. Chenery Corp., 332 U.S. 194, 196, 67 

S.Ct. 1575, 91 L.Ed. 1995 (1947). 
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PETITION FOR A WRIT OF CERTIORARI 

Bryan D. Collins petitions for a writ of certiorari to review the judgment of 

the United States Court of Appeals for the Seventh Circuit. 

OPINION BELOW 

The decision of the Seventh Circuit (Pet. App. 2a) is unreported (7th Cir. 

2018). The decision of the district court (Pet. App. 9a) is unreported.  

JURISDICTION 

The district court had jurisdiction over this case pursuant to 42 U.S.C. § 

405(g).  The judgment of the Seventh Circuit was entered on August 9, 2018, and 

the Petitioner’s Petition for Rehearing was denied on September 24, 2018. This 

Court has jurisdiction pursuant to 28 U.S.C. § 1254(1). 

STATUTES AND REGULATIONS INVOLVED 
 

42 U.S.C. § 405(g) states:  
 

The findings of the Commissioner of Social Security as to any fact, if 
supported by substantial evidence, shall be conclusive. 

 
20 C.F.R. § 416.927(c)(2) states: 
 

If we find that a treating source's opinion on the issue(s) of the nature 
and severity of your impairment(s) is well-supported by medically 
acceptable clinical and laboratory diagnostic techniques and is not 
inconsistent with the other substantial evidence in your case record, 
we will give it controlling weight. When we do not give the treating 
source's opinion controlling weight, we apply the factors listed in 
paragraphs (c)(2)(i) and (c)(2)(ii) of this section, as well as the factors in 
paragraphs (c)(3) through (c)(6) of this section in determining the 
weight to give the opinion. 

 
20 C.F.R. § 416.927(c)(2)(ii) states: 
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Generally, the more knowledge a treating source has about your 
impairment(s) the more weight we will give to the source's medical 
opinion. We will look at the treatment the source has provided and at 
the kinds and extent of examinations and testing the source has 
performed or ordered from specialists and independent laboratories. 

 
STATEMENT OF THE CASE 

A. Statutory and Regulatory Framework 

When a person’s treating doctor provides a medical opinion to the Social Security 

Administration (“SSA”) that the person is disabled, this is often the most powerful 

evidence that a person can marshal to support their claim for disability benefits.  

The SSA is required to systematically weigh the medical opinion of a treating 

doctor.  20 CFR § 416.927(c)(2).  This is important because, for the majority of 

disability claimants, the SSA disability determination process is not so much based 

on the medical conditions a person has, but rather on the unique functional 

limitations that a person has as a result of their medical conditions, after “step 

three” of the “sequential evaluation process”.  20 C.F.R. § 416.920(a)(4); 20 CFR § 

416.945.  See Soc. Sec. Admin., SSA Pub. No. 13- 11826, Annual Statistical Report 

on the Social Security Disability Insurance Program, 2016 tbl. 65 (Oct. 2017) 

(finding that from 1999 to 2015, that consistently over 50% of all medical based 

denials of benefits were based on a “residual functional capacity” assessment that 

the applicant could return to past work or do other types of work) (hereinafter “SSA 

Data”), http://www.ssa.gov/policy/docs/statcomps/di_asr/2016/di_asr16.pdf.   

The Social Security Administration employs the five-step “Sequential Evaluation 

Process” for assessing disability.  20 C.F.R. § 416.920(a)(4).  At step one, if a person 

http://www.ssa.gov/policy/docs/statcomps/di_asr/2016/di_asr16.pdf
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is engaging in substantial gainful work activity, they will be found not disabled.  20 

C.F.R. § 416.920(a)(4)(i).  At step two, the SSA makes a “severity” and “duration” 

assessment, and if the SSA says that the person’s medical conditions are not 

“severe”, or if the medical conditions are expected to resolve within 12 months of the 

date of onset, then the person will be found not disabled.  20 C.F.R. § 

416.920(a)(4)(ii).  At step three, the SSA will assess whether the person’s conditions 

“meets or equals” one of the listings in appendix 1 to subpart P of 20 CFR Part 404, 

and if so, the person is found disabled.  20 C.F.R. § 416.920(a)(4)(iii).  If a person 

cannot be found disabled after step three, then a determination of the person’s 

“residual functional capacity” must be made prior to steps 4 and 5.  20 C.F.R. § 

416.920(a)(4)(iv)-(v).  At step four, if the person’s residual functional capacity allows 

them to return to past relevant work, then they will be found not disabled.  20 

C.F.R. § 416.920(a)(4)(iv).  At step five, if the person’s residual functional capacity 

and their age, education, and work experience allow for an adjustment to other 

work, then they will be found not disabled.  20 C.F.R. § 416.920(a)(4)(v).  Also at 

step five, if the person cannot make an adjustment to other work, then they will be 

found disabled.  Id.   If the SSA denies a person twice, and the person appeals, the 

claim proceeds to a hearing before an Administrative Law Judge (“ALJ”).  The ALJ 

must make factual findings regarding the person’s eligibility for disability benefits 

pursuant to the five-step process.  20 C.F.R. § 416.920(a)(4).  Each of these findings 

must be supported by substantial evidence.  See 42 U.S.C. § 405(g). 
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The determination of residual functional capacity prior to steps 4 and 5 is an 

inherently subjective inquiry based on vague regulations that the SSA has adopted 

in the attempt to codify what is necessary to prove a negative, namely, that a 

person is unable to work.  20 C.F.R. § 416.945.  The SSA acknowledges that the 

expert in the best position to yield probative evidence regarding a person’s 

functional limitations is the person’s treating doctor.  20 C.F.R. § 416.927(c)(2).  The 

process for weighing a medical opinion from a treating doctor states that the SSA 

will first consider whether the opinion can be given controlling weight, thereby 

automatically resulting in a finding of disability.  Id.  If controlling weight cannot be 

given, then the regulations provide that the SSA will weigh the opinion using the 

factors listed in 20 C.F.R. § 416.927(c)(2) – (6).  Commenting on the importance of 

these regulations, the Second Circuit has stated: 

The requirement of reason-giving exists, in part, to let claimants understand 
the disposition of their cases, even—and perhaps especially—when those 
dispositions are unfavorable. A claimant like Snell, who knows that her 
physician has deemed her disabled, might be especially bewildered when told 
by an administrative bureaucracy that she is not, unless some reason for the 
agency's decision is supplied. See Jerry L. Mashaw, Due Process in the 
Administrative State 175-76 (1985). Snell is not entitled to have Dr. Cooley's 
opinion on the ultimate question of disability be treated as controlling, but 
she is entitled to be told why the Commissioner has decided—as under 
appropriate circumstances is his right—to disagree with Dr. Cooley.  We 
therefore remand this case to the Appeals Council for a statement of the 
reasons on the basis of which Dr. Cooley's finding of disability was rejected. 
 
Snell v. Apfel, 177 F. 3d 128, 134 (2nd Cir. 1999) 

 
Of critical importance in the weighing of a treating doctor’s medical opinion, 

20 C.F.R. § 416.927(c)(2)(ii) states, “We will look at the treatment the source has 

provided and at the kinds and extent of examinations and testing the source has 
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performed or ordered from specialists and independent laboratories.”  20 C.F.R. § 

416.927(c)(2)(ii).  If the treatment records from the treating doctor providing the 

opinion are missing, this step cannot be completed, and an improper weighing of the 

opinion of the treating doctor has taken place.  Elder v. Astrue, 529 F.3d 408, 415 

(7th Cir. 2008) 

In the face of such an erroneous decision by an administrative agency, the 

general rule of the Federal Statutes and the Supreme Court is to set aside that 

agency action.  In Sec. & Exch. Comm'n v. Chenery Corp., the Supreme Court has 

stated: 

[A] reviewing court, in dealing with a determination or judgment which an 
administrative agency alone is authorized to make, must judge the propriety 
of such action solely by the grounds invoked by the agency. If those grounds 
are inadequate or improper, the court is powerless to affirm the 
administrative action by substituting what it considers to be a more adequate 
or proper basis. 

 
Sec. & Exch. Comm'n v. Chenery Corp., 332 U.S. 194, 196, 67 S.Ct. 1575, 91 
L.Ed. 1995 (1947). 

 
However, as various Courts of Appeals have acknowledged, the inquiry does 

not end there, but instead proceeds to an inquiry as to whether the error was 

harmless. On this question, the circuits are split.   

In the Second Circuit case of Snell, supra, the court did not even consider 

harmless error issues when finding that remand was necessary in light of the 

failure to weigh the medical opinion of a treating doctor.   Snell, 177 F. 3d at 134. 

The Seventh Circuit has stated that “an omission is significant only if it is 

prejudicial.”  Nelms v. Astrue, 553 F.3d 1093, 1098 (7th Cir. 2009) (citing Nelson v. 
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Apfel, 131 F.3d 1228, 1235 (7th Cir. 1997)).  Furthermore, also according to the 

Seventh Circuit, prejudice must be established by the disability claimant: “a 

claimant must set forth specific, relevant facts-such as medical evidence-that the 

ALJ did not consider.”  Id.  Finally, “[i]f it is predictable with great confidence that 

the agency will reinstate its decision on remand because the decision is 

overwhelmingly supported by the record though the agency's original opinion failed 

to marshal that support, then remanding is a waste of time.”  Spiva v. Astrue, 628 

F.3d 346, 353 (7th Cir. 2010)(emphasis added). 

The Ninth Circuit has stated, “a reviewing court cannot consider [an] error 

harmless unless it can confidently conclude that no reasonable ALJ, when fully 

crediting the testimony, could have reached a different disability determination.” 

Marsh v. Colvin, 792 F.3d 1170, 1173 (9th Cir. 2015) (citing Stout v. Comm'r, Soc. 

Sec. Admin., 454 F.3d 1050, 1055-1056 (9th Cir. 2006)).   

The most robust discussion of this issue was undertaken by the Sixth Circuit, 

which addressed the question in Wilson v. Commissioner of Social Sec., 378 F.3d 

541, 546-548 (6th Cir. 2004).  In that case, the court concluded the following: 

Echoing the district court, the Commissioner contends that, assuming for 
argument's sake that the ALJ misread DeWys's opinion, this mistake 
qualifies as harmless error. The Commissioner asserts that the ALJ's 
rejection of DeWys's opinion is supported by substantial evidence, as the ALJ 
"could" have relied on evidence in the record — namely, Wilson's testimony 
and the opinions of two consulting physicians, which, according to the 
Commissioner, contradict DeWys's opinion — to reject the opinion. 

 
The argument is not persuasive in the context of this case. A court cannot 
excuse the denial of a mandatory procedural protection simply because, as 
the Commissioner urges, there is sufficient evidence in the record for the ALJ 
to discount the treating source's opinion and, thus, a different outcome on 
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remand is unlikely. "[A] procedural error is not made harmless simply 
because [the aggrieved party] appears to have had little chance of success on 
the merits anyway." Mazaleski v. Treusdell, 562 F.2d 701, 719 n. 41; see also 
Ingalls Shipbuilding, Inc. v. Dir., Office of Workers' Comp. Programs, 102 
F.3d 1385, 1390 (5th Cir.1996). To hold otherwise, and to recognize 
substantial evidence as a defense to non-compliance with § 1527(d)(2), would 
afford the Commissioner the ability to violate the regulation with impunity 
and render the protections promised therein illusory. The general 
administrative law rule, after all, is for a reviewing court, in addition to 
whatever substantive factual or legal review is appropriate, to "set aside 
agency action ... found to be ... without observance of procedure required by 
law." Administrative Procedure Act, 5 U.S.C. § 706(2)(D) (2001). 

 
Our conclusion is consistent with the statement in Connor v. United States 
Civil Service Commission, 721 F.2d 1054, 1056 (6th Cir.1983), that "an 
agency's violation of its procedural rules will not result in reversible error 
absent a showing that the claimant has been prejudiced on the merits or 
deprived of substantial rights because of the agency's procedural lapses" 
(emphasis added). A procedural right must generally be understood as 
"substantial" in the context of this statement when the regulation is intended 
to confer a procedural protection on the party invoking it. The Supreme Court 
has recognized the distinction between regulations "intended primarily to 
confer important procedural benefits upon individuals" and regulations 
"adopted for the orderly transaction of business before [the agency]." Am. 
Farm Lines v. Black Ball Freight Serv., 397 U.S. 532, 538-39, 90 S.Ct. 1288, 
25 L.Ed.2d 547 (1970) (internal quotation marks omitted). In the former case, 
the regulation bestows a "substantial right" on parties before the agency, and 
"it is incumbent upon agencies to follow their own procedures ... even where 
the internal procedures are possibly more rigorous than otherwise would be 
required." Morton v. Ruiz, 415 U.S. 199, 235, 94 S.Ct. 1055, 39 L.Ed.2d 270 
(1974); see also Vitarelli v. Seaton, 359 U.S. 535, 540, 79 S.Ct. 968, 3 L.Ed.2d 
1012 (1959); United States ex rel. Accardi v. Shaughnessy, 347 U.S. 260, 267, 
74 S.Ct. 499, 98 L.Ed. 681 (1954). In contrast, in the case of procedural rules 
"adopted for the orderly transaction of business," an agency has the discretion 
"to relax or modify its procedural rules" and such action "is not reviewable 
except upon a showing of substantial prejudice to the complaining party." 
Am. Farm Lines, 397 U.S. at 539, 90 S.Ct. 1288 (quotation omitted). Section 
1527(d)(2) falls in the former category, creating an important procedural 
safeguard for claimants for disability benefits. Snell, 177 F.3d at 134. 

 
That is not to say that a violation of the procedural requirement of § 
1527(d)(2) could never constitute harmless error. We do not decide the 
question of whether a de minimis violation may qualify as harmless error. 
For instance, if a treating source's opinion is so patently deficient that the 
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Commissioner could not possibly credit it, a failure to observe § 1527(d)(2) 
may not warrant reversal. Cf. NLRB v. Wyman-Gordon, 394 U.S. 759, 766 n. 
6, 89 S.Ct. 1426, 22 L.Ed.2d 709 (1969) (plurality opinion). 
 
Wilson v. Commissioner of Social Sec., 378 F.3d at 546-548. 

These three different conceptualizations, fielded from three separate Circuits, 

yield three different standards for determining harmless error, which can be 

categorized as follows: 1) the “prejudice” standard in the Seventh Circuit; 2) the “no 

reasonable ALJ” standard in the Ninth Circuit; and 3) the “patently 

deficient/impossible to credit” standard in the Sixth Circuit.  Embedded within 

these different standards are two distinctly different burdens of proof to show 

harmless error.  In the Sixth and Ninth Circuits, harmless error is considered an 

exception to the general rule of reversal due to an agency error, and this argument 

can be raised by the agency when an error is admitted.  However, in the Seventh 

Circuit, the burden is on the person challenging the agency action to show that the 

error rose to a level of such significance as to be prejudicial.  Furthermore, the Sixth 

and Ninth Circuits require the agency to meet the strongest possible burden of 

showing that reversal of the decision on remand is essentially impossible, using the 

words such as “no reasonable ALJ,” Marsh v. Colvin, 792 F.3d at 1173, and “could 

not possibly credit,” Wilson, 378 F.3d at 545.  This is akin to holding the agency to a 

“beyond a reasonable doubt” standard.  This is in contrast to the Seventh Circuit, 

where the burden is on the disability claimant to show the error was prejudicial, by 

producing “specific, relevant facts”.  Nelms, 553 F.3d at 1098.  This is similar to the 

substantial evidence rule articulated in Richardson v. Perales, where an agency 
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decision is supported by “such relevant evidence as a reasonable mind might accept 

as adequate to support a conclusion.”  Richardson v. Perales, 402 US 389, 401 

(1971) (citing Consolidated Edison Co. v. NLRB, 305 U. S. 197, 229 (1938)).  The 

Seventh Circuit standard is essentially what was argued by the SSA to the Sixth 

Circuit in Wilson, and which the Sixth Circuit handily and specifically rejected.  

Wilson, 378 F.3d at 545. 

The Seventh Circuit standard is a slippery slope to requiring that, even in the 

face of a violation of the agency’s procedures in place to protect a disability 

claimant, the claimant must convince the reviewing court that they should find the 

claimant disabled right then and there, based on a fact-specific inquiry outside of 

agency procedures, and contrary to the principals of the Chenery doctrine.  See 

Nelms, 553 F.3d at 1098; Chenery, 332 U.S. at 196.  Unsurprisingly, Mr. Collins’ 

case also raises the issue of when a reviewing court’s assessment of harmless error 

might run afoul of the “Chenery doctrine.”  Chenery, 332 U.S. at 196.  The Chenery 

doctrine is inextricably linked with harmless error analysis when it comes to 

judicial review of administrative agency decisions.  The court in Chenery stated 

that a reviewing court may only affirm agency action on “the grounds invoked by 

the agency.”  Id.  Virtually every case discussing harmless error in the context of 

judicial review of an administrative agency decision discusses Chenery.  The 

Seventh Circuit itself has stated that, “the government's brief and oral argument … 

seem determined to dissolve the Chenery doctrine in an acid of harmless error.”  

Spiva, 628 F.3d at 353.  It is predictable, then, that the Seventh Circuit will 
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continue to run afoul of the Chenery doctrine, given the “prejudice” standard for 

evaluating harmless error, which invites a reviewing court to step into the shoes of 

the SSA ALJ.  Id. 

B. Procedural Background 

Mr. Collins initially applied for Supplemental Security Income (“SSI”) benefits 

on April 27, 2012, was denied initially on September 5, 2012, and denied upon 

reconsideration on March 15, 2013.  Pet. App. 30a.  Following Mr. Collins’ request 

for a hearing before an ALJ, a hearing was held on January 21, 2015.  Pet. App. 

30a.  At the hearing, Mr. Collins was represented by a different attorney than his 

present attorney.  Pet. App. 30a.   

At the hearing on January 21, 2015, Mr. Collins presented evidence and 

testimony which supported his allegation that he is disabled due to degenerative 

disc disease, deep vein thrombosis, depression, and anxiety.  Pet. App. 32a.  His 

primary care physician, Christopher Weber, M.D., of Sixteenth Street Community 

Health Centers, completed a medical source statement that indicated Mr. Collins 

was incapable of even sedentary work.  Pet App. 57a-58a.  Mr. Collins testified that 

Dr. Weber was his previous primary care provider, and that he saw him every two 

weeks.  Pet App. 59a-60a.  For unknown reasons, neither Mr. Collins’ previous 

attorney representative, nor the ALJ, saw fit to request copies of Mr. Collins’ 

records from Sixteenth Street Community Health Centers.   

Following the hearing, the ALJ Decision gave little weight to the medical source 

statement of Dr. Weber, and the ALJ found that Mr. Collins would be able to do at 
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least one of the four jobs listed by the vocational expert (“VE”) at the sedentary 

level.  Pet App. 43a and Pet. App. 46a.  Thus Mr. Collins was found not disabled.  

Pet. App. 47a. 

Following the hearing, Mr. Collins filed a Pro Se request for Appeals Council 

review of this case.  The Appeals Council denied that request on June 4, 2016.  Pet. 

App. 53a.  On August 8, 2016, Mr. Collins filed a Pro Se Complaint with the United 

States District Court for the Eastern District of Wisconsin.  On September 8, 2017, 

the undersigned filed a Notice of Appearance on behalf of Mr. Collins in the District 

Court action.  The undersigned reviewed Mr. Collins’ file and discovered the records 

from the Sixteenth Street Community Health Centers had not been requested, then 

requested and submitted those records to the District Court.  The decision of the 

Social Security Administration was affirmed by the District Court’s Decision dated 

August 22, 2017. 

Upon further judicial review of the ALJ Decision, the Seventh Circuit found that 

omission of Dr. Weber’s records was non-prejudicial, applying the Nelms standard.  

Pet. App. 6a; Nelms, 553 F.3d at 1098.  The court ruled, contrary to the requirement 

of Elder, supra, that the ALJ did not have to have the treatment records of Dr. 

Weber in order to properly weigh his medical opinion.  Pet. App. 6a; Elder, 529 F.3d 

at 415. The court then proceeded to look at Dr. Weber’s treatment records, weighed 

them, and concluded that they were insignificant and their omission was not 

prejudicial, which was something the ALJ had not done, and was therefore in direct 

violation of the Chenery doctrine.  Pet. App. 6a; Chenery, 332 U.S. at 196.  Mr. 
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Collins filed a Petition for Rehearing, on the grounds that the court had not 

properly applied the regulatory requirements, namely, the requirement that an ALJ 

must look at treatment records prior to weighing the medical opinion; further, Mr. 

Collins’ petition for rehearing pointed out that the court could not provide post-hoc 

rationalizations regarding treatment records that the ALJ did not have.  

Nonetheless, the Petition for Rehearing was denied without further comment by the 

Seventh Circuit.  Pet. App. 1a.  

C. Legal Argument 

Under the standards for evaluation of harmless error in the Ninth Circuits, 

judicial review of the ALJ Decision regarding Mr. Collins’ disability would have 

resulted in a remand, since it cannot be established, when fully crediting Dr. 

Weber’s testimony, that no reasonable ALJ would find Mr. Collins disabled.  See, 

e.g., Marsh, 792 F.3d at 1173.  In fact, fully crediting Dr. Weber’s statements would 

invariably lead to a finding of disability.  Id.   

Under the Sixth Circuit standards for evaluating harmless error, judicial review 

of the ALJ Decision would likely have resulted in a remand, since the Commissioner 

would have to show that the treating source opinion was so patently deficient that 

the Commissioner could not possibly credit it.  Wilson, 378 F.3d at 545.  Such a 

showing could not be made, and never has been made, regarding Dr. Weber’s 

medical opinion.  Id.  In fact, the Wilson court dealt with the exact same issue 

regarding weighing a treating source opinion, and had very strong words about the 

need for remand, even in spite of any perceived weakness in the claim, given the 
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important procedural protections in place in favor of disability claimants when it 

comes to the medical opinions of treating doctors.  Id. 

Under the Seventh Circuit standard, the burden of proving prejudice was placed 

on Mr. Collins, who argued that the missing records constituted a significant 

omission that was prejudicial to his claim for benefits.  Pet App. 6a.  Mr. Collins 

argued prejudice based on the fact that the treatment records were required in 

order to properly weigh the medical opinion of Dr. Weber pursuant to the Social 

Security regulations. However, the Seventh Circuit ruled that there was no 

prejudice.   

First, the court specifically ruled that the ALJ was not required to even look at 

Dr. Weber’s treatment records before weighing the medical opinion, in direct 

contradiction of the Seventh Circuit’s prior ruling in Elder, and the rulings of other 

circuits.  Elder, 529 F.3d at 415; Wilson, 378 F.3d at 546-547; Snell, 177 F.3d at 134; 

Schaal v. Apfel, 134 F.3d 496, 504 (2nd Cir. 1998). 

Then, the court dove into an impermissible re-weighing of the medical opinion of 

Mr. Collins’ treating doctor.  Pet App 5a.  The court took note of the newly 

submitted medical records (which the ALJ did not have at the time of the decision) 

and evaluated the medical opinion in light of those records.  Pet App 5a.  The court 

made comments discounting the medical opinion in spite of the newly obtained 

record.  Pet App 5a.  The Seventh Circuit went too far when it acknowledged the 

ALJ had not weighed Dr. Weber’s medical opinion in light of Dr. Weber’s treatment 

records and then completed that step for the ALJ.  Pet. App. 5a.  Such an action 
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cannot be labeled as anything other than affirming agency action on grounds other 

than “the grounds invoked by the agency.”  Chenery, 332 U.S. at 196. 

The nexus of these two issues was discussed by the Second Circuit in Schaal v. 

Apfel, 134 F.3d 496, 504 (2nd Cir. 1998), where it was stated:  

Thus, under either rule, the ALJ's decision appears tainted by legal error. 
That is, his analysis seems flawed under the old treating physician rule in 
that it apparently fails to assign extra weight to the treating physician's 
opinion, and flawed under the 1991 Regulations as well in that the ALJ failed 
to consider all of the factors cited in the regulations. 

 
In light of these circumstances, we cannot be certain whether or not the 
Commissioner's ultimate conclusion that plaintiff was not disabled is 
supported by substantial evidence. "Where there is a reasonable basis for 
doubt whether the ALJ applied correct legal principles, application of the 
substantial evidence standard to uphold a finding of no disability creates an 
unacceptable risk that a claimant will be deprived of the right to have her 
disability determination made according to the correct legal 
principles." Johnson v. Bowen, 817 F.2d 983, 986 (2d Cir.1987). Where 
application of the correct legal standard could lead to only one conclusion, we 
need not remand. Id. However, on this record, we cannot say with certainty 
what weight should be assigned, pursuant to the 1991 Regulations, to the 
opinion of plaintiff's treating physician, or whether further clarification of the 
record with these regulations in mind might alter the weighing of the 
evidence. It is for the SSA, and not this court, to weigh the conflicting 
evidence in the record. See Miller v. Chater, 99 F.3d 972, 978 (10th 
Cir.1996) (an "appeals court does not reweigh the evidence in social security 
cases"). 
 
Schaal, 134 F.3d at 504. 
 
Mr. Collins’ case tracks precisely the facts discussed in Schaal, “in that the 

ALJ failed to consider all of the factors cited in the regulations.”  Id.  In such a 

situation, “It is for the SSA, and not this court, to weigh the conflicting evidence in 

the record.”  Id. 

https://scholar.google.com/scholar_case?case=4686409945697911325&hl=en&as_sdt=6,50&as_vis=1
https://scholar.google.com/scholar_case?case=8155292959099312737&hl=en&as_sdt=6,50&as_vis=1
https://scholar.google.com/scholar_case?case=8155292959099312737&hl=en&as_sdt=6,50&as_vis=1
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Thus, this case presents an opportunity to resolve the split in the Circuits 

regarding what standard should be applied to assess harmless error.  This case also 

calls out for the Supreme Court to enforce the long-standing precedent of Chenery. 

The petition for certiorari should be granted. 

REASONS FOR GRANTING THE WRIT 

I. THERE IS A CONFLICT OF AUTHORITY ON THE FIRST QUESTION 

PRESENTED. 

The split between the circuits in evaluating harmless error is clearly discernible 

in this case.  The Sixth Circuit case of Wilson distills the issue to a clear conflict 

between the SSA arguing that error is harmless if an ALJ could still find the person 

not disabled, as opposed to the standard that the court adopted, which requires that 

the SSA show that a finding of disability would be impossible.  Wilson, 378 F.3d at 

546-548.  The Seventh Circuit rule falls well short of the Sixth Circuit standard, 

and even invites the courts to step into the shoes of the ALJ to determine if there is 

prejudice due to the error, while placing the burden on the disability claimant to 

prove prejudice.  Nelms, 553 F.3d at 1098.  As illustrated by Mr. Collins’ case, the 

harmless error standard imposed by the Seventh Circuit is much more burdensome 

on the person than the standard in the Second, Sixth, and Ninth Circuits.  Because 

of the volume of disability claims decided by Social Security Administration, and 

because of the volume of work that disability appeals create for the federal courts, it 

is judicially efficient to resolve this split now and set a standard for the courts.  See 

SSA Data, supra. 
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II. THE CASE PRESENTS AN IMPORTANT & RECURRING ISSUE THAT 

WARRANTS THIS COURT’S REVIEW. 

A person applying for Supplemental Security Income on the basis of disability is 

virtually always in dire straits.  The fair evaluation of their disability claim can 

often mean the difference between housing or homelessness, dignity or destitution, 

and often, life or death in the most literal sense.  Almost anyone who has worked on 

disability claims can tell a heart-wrenching story of a client who died homeless and 

destitute after being denied by, or while waiting for, a disability determination from 

the Social Security Administration because their advocate could not do enough to 

prevent such a tragic outcome.  When multiplied by the millions of applications filed 

for disability benefits each year, it is sadly, tragically, and shamefully unsurprising 

that the Social Security Administration recently stated to the Washington Post that 

over 10,000 people died in fiscal 2017 while waiting for a disability determination 

from the Social Security Administration.  See Washington Post article 597 days. 

And still waiting. dated 11/20/2017, https://www.washingtonpost.com/sf/local/ 

2017/11/20/10000-people-died-waiting-for-a-disability-decision-in-the-past-year-will-

he-be next/?noredirect=on&utm_term=.7f674e15a308.  As articulately stated in 

Snell, “A claimant like Snell, who knows that her physician has deemed her 

disabled, might be especially bewildered when told by an administrative 

bureaucracy that she is not, unless some reason for the agency's decision is 

supplied.”  Snell, 177 F. 3d at 134.  What Mr. Collins is asking for in this case is a 

basic adherence to, and respect for, the procedures mandated for evaluation of his 

https://www.washingtonpost.com/sf/local/%202017/11/20/10000-people-died-waiting-for-a-disability-decision-in-the-past-year-will-he-be%20next/?noredirect=on&utm_term=.7f674e15a308
https://www.washingtonpost.com/sf/local/%202017/11/20/10000-people-died-waiting-for-a-disability-decision-in-the-past-year-will-he-be%20next/?noredirect=on&utm_term=.7f674e15a308
https://www.washingtonpost.com/sf/local/%202017/11/20/10000-people-died-waiting-for-a-disability-decision-in-the-past-year-will-he-be%20next/?noredirect=on&utm_term=.7f674e15a308
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treating doctor’s opinion that he is disabled, in a decision that will have a 

tremendous effect on his life.  

III. THIS CASE PRESENTS A UNIQUE OPPORTUNITY TO RESOLVE 

THIS CONFLICT. 

This case presents a unique opportunity to resolve the conflicted circuits because 

it is a unique case.  Not often does an ALJ make an error of failing to fully develop 

the record, especially when the missing records in question are from a treating 

doctor who has provided a medical opinion.  Furthermore, this case is being brought 

from the Seventh Circuit, where the harmless error rule is particularly 

disadvantageous to disability claimants.  It is unlikely that a challenge to the issue 

would arise out of the Sixth or Ninth Circuits.    

IV. THE SEVENTH CIRCUIT’S DECISION WAS INCORRECT AND GOES 

AGAINST SUPREME COURT PRECEDENT. 

The Seventh Circuit decision in this case goes directly against Supreme Court 

precedent in Chenery, and even goes against the Seventh Circuit’s prior ruling in 

Elder.  Chenery, 332 U.S. at 196; Elder, 529 F.3d at 415.  The case of Mr. Collins 

begs for the Supreme Court to intervene to uphold its own precedent.  

CONCLUSION 

The petition for a writ of certiorari should be granted.   

 
      Respectfully submitted, 
 
      Jill Kastner 
        Counsel of Record 
      Legal Action of Wisconsin 
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