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QUESTION PRESENTED

Does the government’s recognition of a labor union
as the exclusive representative of public-sector em-
ployees, including those who are not union members,
violate non-member employees’ First Amendment
right to freedom of association?



1i

TABLE OF CONTENTS

Page
QUESTION PRESENTED........cccevvviiiieiiiiiieees i
TABLE OF CONTENTS ..ot ii
TABLE OF AUTHORITIES.........ccovviiiiiiiiieeee iii
IDENTITY AND INTEREST OF AMICUS CU-
RIAE ..o 1
SUMMARY OF ARGUMENT .......cccccevviieiiiinn. 2
ARGUMENT ..ot 3
I. The founders sought to limit the harm
caused by factions.............ccoeeiiiiiiiiiiinnnnnnnn. 3

II. Legal privileges such as exclusive repre-
sentation make public-sector unions an
especially dangerous faction ..................... 10

III. The Court should grant certiorari to pro-
tect workers’ First Amendment rights and
mitigate the problem of faction................. 22

CONCLUSION......coiiiiiiiiiiiiiiee et 23



1ii

TABLE OF AUTHORITIES

Page
CASES
Ariz. Free Enter. Club’s Freedom Club PAC v.
Bennett, 564 U.S. 721 (2011) .cccceeeeiiiiiiiiiiiiieeeeeeeeeees 2

Cheatham v. DiCiccio, 379 P.3d 211 (Ariz. 2016)....... 12
Coleman v. City of Mesa, 284 P.3d 863 (Ariz.

2002) i 2
Commec’ns Workers of Am. v. Ariz. Bd. of Regents,

498 P.2d 472 (Ariz. App. 1972) ..cccvveeeeeeeiieeeeeeeeee 19
Fleck v. Wetch, 139 S. Ct. 590 (2018) .....cevvvvveneeerrrnnnnne.. 1
Harris v. Quinn, 134 S. Ct. 2618 (2014)............... 13,14
Janus v. AFSCME, 138 S. Ct. 2448 (2018)......... passim
Knox v. SEIU Local 1000, 567 U.S. 298 (2012) .......... 10
Minn. Voters Alliance v. Mansky, 138 S. Ct. 1876

(2018) e, 2
Protect My Check, Inc. v. Dilger, 176 F. Supp. 3d

685 (E.D. Ky. 2016)....ccccevviiiiiiiiiiiiiiiieeeeeeeeeeeeeeeeeee 2
Shofstall v. Hollins, 515 P.2d 590 (Ariz. 1973)........... 19
Verreos v. City & Cnty. of S.F., 133 Cal. Rptr. 649

(Cal. APP. 1976) ...eveieieeeieeiiieeeeee e 18
STATUTES

M.S.A. § 179A13(2)(12) c.eeeiiieeieeeeeeeeeeeeeeeeen 15



iv

TABLE OF AUTHORITIES—Continued
Page
OTHER AUTHORITIES
1 Edward Gibbon, The Decline and Fall of the

Roman Empire (New York: Heritage Press,
1946) (1776) e 7

A Defence of the Constitutions of Government of
the United States of America, Vol. I1I (1788),
reprinted in John Adams: Writings from the
New Nation 1784-1826 (Gordon Wood ed.,

Adam Schuster, Ill. Policy Inst., Tax Hikes uvs.
Reform: Why Illinois Must Amend Its Consti-
tution to Fix the Pension Crisis (2018) ................... 11

AFSCME, Bargaining for Political Power (2000)....... 12

Ariz. Att’y Gen. Op. No. 71-12 (R40) (Apr. 5,
RS ) PP 19

Brent Appel, Emergency Mayoral Power: An Ex-
ercise in Charter Interpretation, 65 Cal. L. Rev.

686 (1977) ettt e e e 18
Calvin Coolidge, The Autobiography of Calvin
Coolidge (1929).......uuviiiiieieieiiiiiiieeee e 16

Clyde W. Summers, Public Employee Bargain-
ing: A Political Perspective, 83 Yale L. J. 1156
(LOTA) e passim

Clyde W. Summers, Public Sector Bargaining:
Problems of Governmental Decisionmaking,
44 U. Cin. L. Rev. 669 (1975) ......cevvveeeieeiiriiieeeennn. 15

David Ziskind, One Thousand Strikes of Govern-
ment Employees (1940) ..........euvvvvevvvvvvvvreeeeivrrnnnnnnnns 15



v

TABLE OF AUTHORITIES—Continued

Edwin Vieira, Jr., To Break and Control the
Violence of Faction: The Challenge to Repre-
sentative Government from Compulsory Public-

Sector Collective Bargaining (1980) ..................

Francis Russell, A City in Terror: Calvin Coolidge

and the 1919 Boston Police Strike (1975)..........

Gordon S. Wood, The Radicalism of the American

Revolution (1992) ...

Jacob Huebert, Harris v. Quinn: A Win for Free-
dom of Association, 2014 Cato S. Ct. Rev. 195

Jeff Jacoby, What Public-Sector Unions Have

Wrought, Commentary (Oct. 2010)....................

Jon Riches, Union Time on Taxpayer’s Dime,

Nat’l Rev. (Mar. 6, 2018).......ccccevvvvvriiirieeeeeeeenns

Letter from Franklin Roosevelt to Luther Stew-

ard (Aug. 16, 1937) ....ccoeviiiiieeee e,

Letter from James Madison to Thomas Jefferson
(Aug. 8,1791), in 6 Writings of James Madison

(Gaillard Hunt ed., 1906)..........ccovvvivvvnveiinnnnnnn.

Letter from James Madison to Thomas Jefferson
(Oct. 24, 1787),in 5 Writings of James Madison

(Gaillard Hunt ed., 1904).......ccccovvvvivivneiiinnnnnnnn.

Letter from Thomas Jefferson to George Wash-
ington (Apr. 16, 1784), reprinted in Thomas

Jefferson: Writings (Merrill Peterson ed., 1984) ..

Page



Vi

TABLE OF AUTHORITIES—Continued
Page

Notes on the State of Virginia (1787), reprinted
in Thomas Jefferson: Writings (Merrill Peterson
€d., 1984) oo 6,7

R. Theodore Clark, Jr., Politics & Public Em-
ployee Unionism: Some Recommendations for
an Emerging Problem, 44 U. Cin. L. Rev. 680

Ray Stern, Teachers in Red Rally at Arizona
Capitol, Protest Tax Credits for Private
Schools, Phoenix New Times (Mar. 14, 2018)......... 20

Richard C. Kearney & Patrice M. Mareschal,
Labor Relations in the Public Sector (5th ed.

P2 L 15
The Federalist No. 10 (J. Cooke ed., 1961) .....4, 8, 9, 22
The Federalist NO. B1........cooovvvuieeeeeeeeeieeiiiiceeeee e 5

Timothy Sandefur, Hardworking Arizona Teach-
ers Want to Teach Students—But Districts
Won’t Let Them, In Defense of Liberty (May 1,
2018) eiiiiiiiieee e e e e e e 19

White House Statement and Executive Order on
Seizure of Coal Mines, Executive Order No.
9340 (May 1, 1943), in 12 Public Papers of
the Presidents of the United States: Franklin
Roosevelt (1950).....cccccuuuuieeiiieiieeeiiiiieeeeeeeeee e 18



IDENTITY AND INTEREST
OF AMICUS CURIAE!

The Goldwater Institute was established in 1988
as a nonpartisan public policy and research foundation
devoted to advancing the principles of limited govern-
ment, individual freedom, and constitutional protec-
tions through litigation, research, policy briefings, and
advocacy. Through its Scharf-Norton Center for Con-
stitutional Litigation, the Institute litigates cases and
files amicus briefs when its or its clients’ objectives are
directly implicated.

The Institute devotes substantial resources to de-
fending the constitutional principles of free speech and
freedom of association. Specifically relevant here, In-
stitute litigators represented an attorney challenging
a mandatory association in Fleck v. Wetch, 139 S. Ct.
590, (mem.) (2018), in which the Court vacated the
Eighth Circuit’s decision rejecting a First Amendment
challenge to mandatory bar membership and fees and
remanded the case for reconsideration in light of Janus
v. AFSCME, 138 S. Ct. 2448 (2018). The Institute has

! Amicus Curiae gave counsel of record for all parties notice
of its intention to file this brief at least 10 days before the brief’s
due date. The Petitioner and two of the Respondents have filed a
blanket consent to amicus briefs with the Court. The other Re-
spondent, the Inter Faculty Organization, has separately given
its consent to filing of this brief. Pursuant to Supreme Court Rule
37.6, counsel for Amicus Curiae affirms that no counsel for any
party authored this brief in whole or in part and that no person
or entity, other than Amicus, its members, or counsel, made a
monetary contribution to the preparation or submission of this
brief.
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also litigated and won important victories for other
aspects of free speech, including Arizona Free Enter-
prise Club’s Freedom Club PAC v. Bennett, 564 U.S.
721 (2011) (matching-funds provision violated First
Amendment); Coleman v. City of Mesa, 284 P.3d 863
(Ariz. 2012) (First Amendment protects tattoos as
free speech); and Protect My Check, Inc. v. Dilger, 176
F. Supp. 3d 685 (E.D. Ky. 2016) (scheme imposing
different campaign contribution limits on different
classes of donors violated Equal Protection Clause).
The Institute has also appeared frequently as an
amicus curiae in free-speech cases before this Court.
See, e.g., Janus, 138 S. Ct. 2448; Minn. Voters Alliance
v. Mansky, 138 S. Ct. 1876 (2018).

*

SUMMARY OF ARGUMENT

In designing the Constitution, this country’s
founders sought to limit the influence of factions—that
is, of interest groups that would use the government to
serve their own interests rather than the public inter-
est. The founders expected that, in a large and diverse
republic such as ours, the large number of factions
competing with each other in a system governed by
checks and balances would prevent each other from ob-
taining too much power.

Today, public-sector unions exhibit all the charac-
teristics of a faction. But they are not as constrained
by our republican system of government as a typical
faction is—and they have outsize success in
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influencing policy—thanks to the many legal privi-
leges they enjoy, particularly the power of exclusive
representation. That means statutes like the one Peti-
tioner Kathleen Uradnik challenges here—which force
public-sector employees to accept an exclusive repre-
sentative to speak to the government on their behalf
as a condition of their employment—create and em-
power dangerous factions in ways largely unantici-
pated by our republican system of government. Public-
sector unionism unites governing officials in a manner
that contradicts and at times overwhelms the separa-
tion of powers system. This is a threat to individual
rights and to our Constitution.

This Court should grant certiorari, both to protect
public-sector employees’ First Amendment right not to
associate with a union and to prevent these factions
from attaining undue power.

*

ARGUMENT

I. The founders sought to limit the harm
caused by factions.

The Constitution’s authors were well versed in the
history of republics and aware of the distinctive
threats they faced. Among these was the risk posed by
what the founders called factions—that is, organiza-
tions among those who exercise government power,
which could use that power to pursue their own self-
interest instead of the public interest. Madison de-
scribed a faction as “a number of citizens, whether
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amounting to a majority or minority of the whole, who
are united and actuated by some common impulse of
passion, or of interest, adverse to the rights of other
citizens, or to the permanent and aggregate interests
of the community.” The Federalist No. 10 at 57 (J. Cooke
ed., 1961) (James Madison).

The founders were wary of factions because fac-
tions’ pursuit of their own interests, without regard for
the public interest, threatened the freedom of others.
As Madison noted, a legislator pursuing the interest of
a faction of which he is a member essentially acts as a
“judge in his own cause,” which naturally leads to un-
just results. Id. at 59. Madison gave an example: the
power over taxation gives legislators who act on behalf
of factions the “opportunity and temptation ... to
trample on the rules of justice. Every shilling with
which they over-burden the [taxpayer] is a shilling
saved to their own pockets.” Id. at 60. This creates pres-
sure on the legislator to support a bill that shifts the
burden of a tax away from his own constituents and
onto the shoulders of others—which may be clever pol-
itics, but violates principles of justice, encourages re-
taliatory factionalism by other groups in the society,
and ultimately undermines citizens’ respect for repub-
lican institutions.

The cure for this problem, the founders hoped,
would be a wide diversity of competing interests and a
government structure in which checks and balances
separate and thereby help blunt the force of factional-
ism. Whenever a government is designed so that “the
stronger faction can readily unite and oppress the
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weaker,” wrote Madison, “anarchy may ... truly be
said to reign.” The Federalist No. 51, supra, at 352
(James Madison). Therefore, he concluded, “Divide et
impera”—divide and conquer—“is under certain qual-
ifications, the only policy, by which a republic can be
administered on just principles.” Letter from James
Madison to Thomas Jefferson (Oct. 24, 1787), in 5 Writ-
ings of James Madison 31 (Gaillard Hunt ed., 1904). In
other words, the checks-and-balances system would
separate those who govern into groups and pit them in
political competition against each other, thereby pro-
tecting the citizenry against the risk that would result
if their forces were united.

Madison famously illustrated this concept with
the example of the many different religious groups in
the American colonies. Living in a society in which es-
tablished religion was the norm, he was aware that
sects both within and outside the established church
often exploited their authority—or struggled to gain
such authority—with consequences that were adverse
to the people’s freedom and the community’s safety. “In
a free government, the security for civil rights must be
the same as for religious rights. It consists in the one
case in the multiplicity of interests, and in the other, in
the multiplicity of sects. The degree of security in both
cases will depend on the number of interests and
sects.” The Federalist No. 51, supra, at 351-52.

Madison was not alone in these concerns. John
Adams warned that when government indulges the
“[s]elf interest, private avidity, ambition, and avarice”
of a faction, the entire society gradually becomes
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subservient to that faction’s desires and influence. A
Defence of the Constitutions of Government of the
United States of America, Vol. III (1788), reprinted in
John Adams: Writings from the New Nation 1784-1826
at 123 (Gordon Wood ed., 2016). Once that happens,
“[In]o favors will be attainable but by those who will
court the ruling demagogues in the house, by voting for
their friends and instruments; and pensions and pecu-
niary rewards and gratifications, as well as honors and
offices of every kind [will be] voted to friends and par-
tisans.” Id. at 124 (spelling modernized).

Worse, once such a faction gained control over the
state, it would perpetuate itself by using the state to
strengthen its hand; the faction’s members “will in ef-
fect nominate their successors, and govern still.” Id. at
118. In this way, an association among government of-
ficials who used their authority to perpetuate their
power and advantage could subvert the checks-and-
balances system entirely.

Jefferson, too, warned of the risks of private asso-
ciations using political authority to pursue their pri-
vate ends: he observed that “[t]he public money” could
be a “source[] of wealth and dominion to those who
hold [it],” and because taxpayer money is both “the in-
strument, as well as the object of acquisition,” govern-
ment officials could transform the state into a self-
perpetuating means of extracting wealth from the pub-
lic for the self-interest of those wielding government
power. Notes on the State of Virginia (1787), reprinted
in Thomas Jefferson: Writings 246 (Merrill Peterson
ed., 1984). “With money we will get men, said Caesar,
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and with men we will get money.” Id. Writing before
the Constitution went into effect, Jefferson warned
that there could come “a time, and that not a distant
one,” when a faction “will have seized the heads of gov-
ernment” and exercise its power to “purchase the
voices of the people, and make them pay the price.” Id.

As Jefferson’s reference to Caesar suggests, the
foremost historical example of ruinous factionalism
that the founders knew was that of ancient Rome. And
foremost among the examples of Roman factionalism
was the Praetorian Guard. According to Edward Gib-
bon, whom the founders carefully studied, this organi-
zation began as a bodyguard for Roman rulers and
then rose in power and influence until it became “the
first symptom and cause of the decline of the Roman
empire.” 1 Edward Gibbon, The Decline and Fall of the
Roman Empire 81 (New York: Heritage Press, 1946)
(1776). During the reign of Tiberius, the Guard’s “pride
was nourished by the sense of their irresistible
weight,” which forced the government to “purchase
their precarious faith by a liberal donative.” Id. at 82.
Eventually, the Guard claimed to be the true repre-
sentative of the people and in all essentials ran the
state.

Those events were never far from the founders’
concern. In the controversy over the proposed National
Bank, for example, Madison wrote to Jefferson that a
government-subsidized bank would transform “stock-
jobbers” into “the praetorian band of the Government,
at once its tool and its tyrant; bribed by its largesses,
and overawing it, by clamors and combinations.” Letter
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from James Madison to Thomas Jefferson (Aug. 8,
1791), in 6 Writings of James Madison 59 (Gaillard
Hunt ed., 1906) (spelling modernized).

Similar concerns led George Washington, on the
advice of Jefferson and Madison, to demand that the
Society of Cincinnati, a fraternal organization of
Revolutionary War veterans, alter its rules regarding
membership. Those rules made membership heredi-
tary, and Jefferson warned that the Society would
“probably procure an ingraftment into the govern-
ment,” and its members would become “patrons of priv-
ilege and prerogative, and not of the natural rights of
the people”—in other words, an incipient Praetorian
Guard in the new republic. Letter from Thomas Jeffer-
son to George Washington (Apr. 16, 1784), in Jefferson:
Writings, supra, at 791. Although the Society agreed to
alter its charter in ways that satisfied Washington,
these concerns ultimately proved justified, as the Soci-
ety did become an institution through which govern-
ment patronage and privilege were extracted from
public resources for private benefit. See Gordon S.
Wood, The Radicalism of the American Revolution 263
(1992).

Because they were so acutely aware of the threat
posed by factions, the founders sought in designing our
system of government to limit factions’ ability to exer-
cise power and oppress others.

Madison saw two potential methods for “curing

2., «

the mischief of faction”: “removing its causes” and “con-
trolling its effects.” The Federalist No. 10, supra, at 58.
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The first method was unacceptable: to remove the
causes of faction, one could either limit freedom of
speech and freedom of association, or take similar
steps to ensure that everyone has the same opinions
and interests. Id. This was not a viable option because
the “remedy” of restricting freedom would be “worse
than the disease” of faction; after all, the whole point
of restraining factions is to protect liberty. Id. And giv-
ing everyone the same opinions and interests is nei-
ther desirable nor possible. Id. at 58.

Madison believed the second method—controlling
factions’ harmful effects—was feasible through the
Constitution’s republican system of government. Id. at
60—65. A minority faction would, he expected, be con-
trolled by “the republican principle, which enables the
majority to defeat its sinister views by regular vote.”
Id. at 60. And a large republic, such as the one the Con-
stitution would create, would “take in a greater variety
of parties and interests,” which would make it “less
probable that a majority of the whole will have a com-
mon motive to invade the rights of other citizens.” Id.
at 64. In other words, a “greater variety of parties”
would protect “against the event of any one party being
able to outnumber and oppress the rest.” Id.

The First Amendment naturally helps, on balance,
to limit the power of factions in this way. On the one
hand, freedom of speech and association allows fac-
tions to exist in the first place; as Madison put it, such
“[lliberty is to faction, what air is to fire, an aliment
without which it instantly expires.” Id. at 58. But on
the other hand, with a proliferation of factions that are



10

all equally free to pursue their political goals “without
hindrance or aid from the state,” Knox v. SEIU Local
1000, 567 U.S. 298, 322 (2012), factions will tend to
limit each other’s influence and ensure that none can
dominate the government or oppress the people.

That, at least, is the constitutional plan. Today,
however, public-sector unions are a prominent fac-
tion—and a uniquely dangerous one because of the le-
gal privileges they enjoy, privileges that undermine the
separation-of-powers system.

II. Legal privileges such as exclusive repre-
sentation make public-sector unions an es-
pecially dangerous faction.

In pursuing their goals, public-sector unions have,
like any faction, acted in their own interest and con-
trary to the interests of other groups. As this Court has
recognized, their pursuit of self-interest has been suc-
cessful: the “ascendance of public-sector unions has
been marked by a parallel increase in public spending”
in which “the mounting costs of public-employee
wages, benefits, and pensions” that unions obtained
through collective bargaining “undoubtedly played a
substantial role.” Janus, 138 S. Ct. at 2483.

Indeed, the wages and benefits public-sector un-
ions manage to obtain for government employees often
exceed the compensation received by their private-sec-
tor counterparts. See Jeff Jacoby, What Public-Sector
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Unions Have Wrought, Commentary (Oct. 2010).2 All
that spending must, of course, be paid for by others,
namely taxpayers. And spending on things unions
want limits the government’s ability to spend on things
other groups prefer. Clyde W. Summers, Public Em-
ployee Bargaining: A Political Perspective, 83 Yale L. J.
1156, 1162—-63 (1974). In fact, “[ulnsustainable collec-
tive-bargaining agreements have . .. been blamed for
multiple municipal bankruptcies,” Janus, 138 S. Ct. at
2483, and in some jurisdictions government spending
on pension benefits obtained by unions threatens to
crowd out spending on core government services, see,
e.g., Adam Schuster, Ill. Policy Inst., Tax Hikes vs. Re-
form: Why Illinois Must Amend Its Constitution to Fix
the Pension Crisis 6-9 (2018).2

Public-sector unions have had such extraordinary
success—even though they represent a minority of cit-
izens and frequently occupy political positions con-
trary to the interests of the majority—in part because
of the legal privileges they enjoy, including the power
of exclusive representation.

Unlike other factions, public-sector unions have
special access to the political process through collective
bargaining; they are not compelled, as private entities
are, to achieve their goals exclusively or even primarily
by normal democratic means, such as lobbying legisla-
tors or persuading the public. Instead, their exclusive-
representative power gives them a privileged status

2 https://goo.gl/QpxtiF.
3 https://goo.gl/yuV9j6.
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whereby they can force the government to the bargain-
ing table and compel officials to negotiate with them
until they reach an agreement or an impasse, which
leads to further procedures and (where authorized)
creates the potential for a strike. See Janus, 138 S. Ct.
at 2467 (because government must bargain with an ex-
clusive representative, “[d]esignation as exclusive rep-
resentative . . . ‘results in a tremendous increase in the
power’ of the union” (citation omitted)); Summers, Po-
litical Perspective, supra, at 1164.

Still more remarkably, the public employees who
appear on the other side of that bargaining table are
often themselves members or supporters of the same
public-sector union, rendering any truly adversarial or
arms-length negotiation illusory. R. Theodore Clark,
Jr., Politics & Public Employee Unionism: Some Rec-
ommendations for an Emerging Problem, 44 U. Cin. L.
Rev. 680, 684 (1975). This is not a mere accusation—
public sector unions often openly brag about the fact
that “[t]hrough political action . . . [w]e have the ability
to help hire and fire our bosses . . . [who] negotiate our
pay raises, our pensions and our health benefits.” Cf.
AFSCME, Bargaining for Political Power (2000).*

4 https://goo.g/MDNU2L. Another way unions undemocrati-
cally perpetuate their power is through collective bargaining
agreement provisions requiring “release time”—that is, funding
for government employees who are assigned exclusively to union
business. See Jon Riches, Union Time on Taxpayer’s Dime, Nat’l
Rev. (Mar. 6, 2018), https://goo.gl/908Q2m; Cheatham v. DiCiccio,
379 P.3d 211, 221 {45 (Ariz. 2016) (Timmer, J., dissenting).
These employees receive their salaries from public money but
work solely for the union, which means they can pursue the un-
ion’s political agenda at taxpayer expense.
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Public-sector unions commonly negotiate with, or
have their agreements ratified by, officials whose cam-
paigns the same unions supported or funded. Not only
may union-backed officials accede to union demands
for greater spending, but they can also authorize un-
ionization of additional government employees—and,
in recent years, even people who are not government
employees, such as the personal assistants who in Har-
ris v. Quinn, 134 S. Ct. 2618 (2014), were freed from
compulsory union fees, but not union representation.
This gives the union more members and even more
money to fuel its agenda. See Jacob Huebert, Harris v.
Quinn: A Win for Freedom of Association, 2014 Cato
S. Ct. Rev. 195, 208-09 (2014)° (describing Illinois’ cy-
cle of unions contributing to the campaigns of officials
who, in turn, unionize more groups). Thus, public-sec-
tor unions become political perpetual-motion ma-
chines, funded by taxpayer money to demand more
taxpayer money for the union and its members.

Also adding to their uniquely privileged status,
public-sector unions’ exclusive-representation powers
prevent individual employees from “negotiat[ing] di-
rectly with their employer” or “beling] represented by
any agent other than the designated union,” Janus,
138 S. Ct. at 2460, which means that any “[d]issonance
or indifference in the employee group is submerged,
giving the employees’ [supposed] voice increased clar-
ity and force,” Summers, Political Perspective, supra, at
1164. And the negotiations typically occur behind

5 https://goo.gl/7Qi7L6.
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closed doors, which means that outside voices are ex-
cluded. “Other groups interested in the size or alloca-
tion of the budget are not present during negotiations
and often are not even aware of the proposals being
discussed.” Id. As a result, these groups are not able to
present their views or create political pressure to affect
the outcome. Id.

What’s more, the parties in public-sector collective
bargaining do not have a strong incentive to limit the
costs of their bargain, as parties to a private-sector la-
bor-management negotiation do. Private-sector unions
are checked in their power by competition among con-
sumers; if a union’s demands force a business to sell at
too high a price, consumers will shop elsewhere, and
both labor and management will suffer. Private-sector
labor and management therefore face an incentive
structure that works like a checks-and-balances sys-
tem and cannot violate the rights of others or harm so-
ciety. But in government, where taxpayers must bear
the cost in any event, consumer choice plays no role,
and a combination among employees leaves the con-
sumer—i.e., the citizen—at the mercy of the combina-
tion’s leadership. Unions and management can pass on
the costs of their bargain to taxpayers, who have no
choice but to bear the cost. Cf Harris, 134 S. Ct. at
2631-32 (“[A] public employer ‘lacks an important dis-
cipline against agreeing to increases in labor costs that
in a market system would require price increases.’”).

True, the legislature must ultimately authorize
any spending agreed to in collective bargaining, but
that does not negate unions’ special advantages. “Once
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an agreement, even a merely tentative one, is reached
at the bargaining table, the opposing interests are
placed at a substantial political disadvantage. The
issue becomes whether the agreement should be
repudiated”—and whether it is worth suffering the
consequences of that repudiation—“rather than what
agreement should be made in the first place.” Clyde W.
Summers, Public Sector Bargaining: Problems of Gouv-
ernmental Decisionmaking, 44 U. Cin. L. Rev. 669, 674
(1975). The cost of rejecting even the worst of bargains
is thus made prohibitive, with the result that nobody
effectively represents the citizenry in the entire deal.

The costs of rejecting a public-sector union’s bar-
gain are especially high—and unions’ adversity to the
public interest is especially apparent—where employ-
ees can strike, legally or illegally,® and thus hold the
state and the entire taxpaying public hostage for pri-
vate gain. Indeed, disruptive public-sector strikes have
occurred throughout U.S. history. See generally David
Ziskind, One Thousand Strikes of Government Employ-
ees (1940). Navy Department employees struck in
1835, and Government Printing Office employees
struck in 1863. During the early twentieth century, po-
lice and fire officials refused to show up for work on
several occasions, threatening the public safety until
their demands were met. See Richard C. Kearney & Pa-
trice M. Mareschal, Labor Relations in the Public Sec-
tor 233-34 (5th ed. 2014).

6 The statute Petitioner challenges protects striking unionized
employees from dismissal. M.S.A. § 179A.13(2)(12). App. 66.
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That is the context for Calvin Coolidge’s famous
pronouncement that “[t]here is no right to strike
against the public safety by any body, any time, any
where.” Calvin Coolidge, The Autobiography of Calvin
Coolidge 134 (1929). Coolidge, then governor of Massa-
chusetts, made that statement when the Boston Police
Department walked off the job. Id. at 127. When offic-
ers refused to report for work, there ensued looting and
rioting in which eight people were killed. Francis Rus-
sell, A City in Terror: Calvin Coolidge and the 1919
Boston Police Strike 170 (1975).

When Coolidge mobilized the National Guard,
President Woodrow Wilson expressed his support for
the decision, telling an audience that “a strike of po-
licemen” that left the populace “at the mercy of an
army of thugs, is a crime against civilization.” Id. He
continued:

[TThe obligation of a policeman is as sacred
and direct as the obligation of a soldier. He is
a public servant, not a private employele], and
the whole honor of the community is in his
hands. He has no right to prefer any private
advantage to the public safety. I hope that
that lesson will be burned in so that it will
never again be forgotten.

Id. After order was restored, Coolidge refused to rehire
the terminated strikers on the ground that “if volun-
tary associations were to be permitted to substitute
their will for the authority of public officials the end of
our government was at hand.” Coolidge, supra, at 134.
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For some time, Americans remembered the lesson
of the Boston Police Strike. President Franklin Roose-
velt had it in mind when he wrote his famous 1937
letter rejecting the idea of a unionized government
workforce. “The desire of Government employees for
fair and adequate pay, reasonable hours of work, [and]
safe and suitable working conditions” was legitimate,
he wrote, but the distinction between the public and
private sector imposed a “distinct and insurmountable
limitation[]” to the use of collective bargaining in the
public sector. Letter from Franklin Roosevelt to Luther
Steward (Aug. 16, 1937).7

“[Ml]ilitant tactics,” wrote Roosevelt, “have no
place in the functions of any organization of Govern-
ment employees” because government employees must
“serve the whole people” rather than employees’ own
private interests. For a labor organization of govern-
ment employees to take action against a government
employer would be “unthinkable and intolerable” be-
cause it would “look[] toward the paralysis of Govern-
ment by those who have sworn to support it.” Id.

Fears of public work stoppages during wartime
highlighted the conflict between public-sector unions’
private interests and the public interest. In May 1943,
the United Mine Workers went on strike, prompting
the Roosevelt Administration to seize control of the
mines involved. For the workers to strike was an ex-
ample of the dangerous factionalism the founders had
warned of: “There can be no one among us,” said

" https://goo.gl/hnuedg.
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Roosevelt, “no one faction powerful enough to interrupt
the forward march of our people to victory.” White
House Statement and Executive Order on Seizure of
Coal Mines, Executive Order No. 9340 (May 1, 1943),
in 12 Public Papers of the Presidents of the United
States: Franklin Roosevelt 194 (1950).

Unfortunately, since public-sector unions became
common later in the twentieth century, such tactics
have continued, well justifying the founders’ original
fear of the power of such factions. For example, in 1975,
police and firefighters in San Francisco engaged in an
illegal strike for a raise even though they were already
among the nation’s highest paid. Brent Appel, Emer-
gency Mayoral Power: An Exercise in Charter Interpre-
tation, 65 Cal. L. Rev. 686, 688-89 (1977). Police
established a picket line manned by armed officers,
and strikers simply ignored a court order declaring the
strike illegal and ordering officers to return to their
jobs. Id. at 689. People began shooting at picketing of-
ficers, who returned fire; another person tried to run
strikers over with a car. Id. at 690 n.26. Someone det-
onated a bomb near the mayor’s office. Id. When a court
ordered striking officers to surrender their guns, they
ignored the order. Id. The city’s mayor decided to capit-
ulate to the strikers’ demands, but the city council re-
jected that proposal, whereupon the mayor declared an
emergency and surrendered to the strikers anyway. Id.
at 691. When the legality of the mayor’s pay increase
agreement was later challenged as the product of du-
ress, state courts upheld it regardless. Verreos v. City
& Cnty. of S.F., 133 Cal. Rptr. 649 (Cal. App. 1976).
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In a more recent example, Arizona public-school
employees organized a statewide shutdown of schools
for an entire week shortly before the end of the 2017-
18 school year. Public-school employees have no legal
right to strike in Arizona, see Commc’ns Workers of Am.
v. Ariz. Bd. of Regents, 498 P.2d 472, 474 (Ariz. App.
1972); Ariz. Att’y Gen. Op. No. 71-12 (R40) (Apr. 5,
1971),2 and the state’s constitution guarantees all chil-
dren the right to a government-funded education,
Shofstall v. Hollins, 515 P.2d 590 (Ariz. 1973). Never-
theless, dissatisfied with funding levels the democrat-
ically elected legislature had set, and upset over the
enactment of a law that would have allowed parents
greater ability to choose private schooling for their
children, government employees across the state chose
to coordinate their time-off days in order to reduce the
number of employees available to staff schools. But ra-
ther than discipline lawbreaking teachers or seek sub-
stitutes, district officials encouraged and facilitated
the unlawful strike by closing entire school districts,
even where teachers chose not to participate and were
willing to report to work. See Timothy Sandefur, Hard-
working Arizona Teachers Want to Teach Students—
But Districts Won’t Let Them, In Defense of Liberty
(May 1, 2018).° Teachers then massed on the state
capitol grounds, disrupting legislative hearings and
shouting down speakers, demanding the lawmakers

8 http:/azmemory.azlibrary.gov/digital/collection/agopinions/
1d/165/rec/4.

 https://indefenseofliberty.blog/2018/05/01/hardworking-
arizona-teachers-want-to-honor-their-promise-to-teach-students/.
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capitulate to their demands for more funding. See, e.g.,
Ray Stern, Teachers in Red Rally at Arizona Capitol,
Protest Tax Credits for Private Schools, Phoenix New
Times (Mar. 14, 2018).1° Neither the state Superinten-
dent of Schools nor the Attorney General took any ac-
tion to restore lawful order or ensure that public
schools remained open. On the contrary, the state re-
warded the unlawful activity with a 20 percent pay in-
crease to teachers.

In these details, one sees in full all the problems of
faction the founders tried to avoid with the Constitu-
tion: in all that a public-sector union does, there is the
pursuit of self-interest adverse to the public interest;
with union-negotiated spending and pension benefits
dominating state and local government budgets, the
whole public becomes subservient to a powerful minor-
ity; in the special legal advantages public sector unions
enjoy, there is a unification of the interests of govern-
ment employees that contradicts the “divide et impera”
concept animating the separation of powers; and in un-
ions’ political activity, there is a faction using its polit-
ical power to maintain and increase its political
power—and even to use its strength to override the de-
cisions made by the democratic process.

Because of their unique legal privileges, public-
sector unions have not been constrained in their pur-
suit of power as Madison expected factions to be under

10 https://www.phoenixnewtimes.com/news/teachers-in-
red-rally-at-arizona-capitol-fight-progress-of-new-tax-credit-bill-
10232389.
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our republican system of government. In many juris-
dictions where the law has empowered them, they
have not been reined in by the majority or counter-
acted by other factions competing for power. That is by
design: evading our system’s natural constraints on
factions—i.e., obtaining more taxpayer money for gov-
ernment unions and employees than they could obtain
through the democratic process alone—is the purpose
of public-sector collective bargaining. See Edwin Vieira,
Jr., To Break and Control the Violence of Faction: The
Challenge to Representative Government from Compul-
sory Public-Sector Collective Bargaining 22 (1980) (de-
scribing how public-sector unions are factions
designed to circumvent the democratic process).

During the rise of public-sector unionism, a
leading academic advocate argued that public-sector
collective bargaining was “particularly appropriate for
decisions where the employees’ interests in increased
wages and reduced work load run counter to the
combined interests of taxpayers and users of public
services”; it would “balance the massed political re-
sistance of taxpayers and users of public services”
by giving public-sector employees—or at least their
unions—“a larger voice than the ordinary citizen” in
government decision-making. Summers, Political Per-
spective, supra, at 1192-94. That prediction has proven
correct.
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III. The Court should grant certiorari to pro-
tect workers’ First Amendment rights and
mitigate the problem of faction.

When the government forces public-sector employ-
ees such as Petitioner Kathleen Uradnik to accept an
exclusive representative to speak to the government on
their behalf, it not only violates the employees’ First
Amendment rights (see Petition at 13—19); it also arti-
ficially empowers factions, giving rise to the problems
discussed above associated with factions in general
and legally privileged public-sector unions in particu-
lar. That undermines an important purpose of our Con-
stitution and republican government itself.

Conversely, eliminating public-sector unions’
power of exclusive representation would reduce those
unions to the status of the kinds of factions anticipated
by the Constitution—still dangerous, but limited by
the political process. See The Federalist No. 10, supra,
at 60—61; see also Summers, Political Perspective, su-
pra, at 1165—67 (without collective bargaining, public
employees would have difficulty prevailing over, or
forming coalitions with, other interest groups).

A grant of certiorari is therefore essential, not only
to protect individuals’ First Amendment right not to
associate with an exclusive representative, but also to
ensure that the problem of faction will be duly curbed,
as the founders intended, rather than made worse.

*
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CONCLUSION
The petition for certiorari should be granted.

Respectfully submitted,

TIMOTHY SANDEFUR
JACOB HUEBERT*
SCHARF-NORTON CENTER FOR
CONSTITUTIONAL LITIGATION
AT THE GOLDWATER INSTITUTE
500 E. Coronado Rd.
Phoenix, AZ 85004
(602) 462-5000
litigation@goldwaterinstitute.org

*Counsel of Record

Counsel for Amicus Curiae Goldwater Institute





