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Kent and Tonya Mayfield appeal the district court’s order dismissing their
claims against several members of the Harvey County Sheriff’s Department (HCSD)

and the HCSD itself. They also appeal the district court’s order denying their motion

" After examining the briefs and appellate record, this panel has determined
unanimously that oral argument would not materially assist in the determination of
this appeal. See Fed. R. App. P. 34(a)(2); 10th Cir. R. 34.1(G). The case is therefore
ordered submitted without oral argument. This order and judgment is not binding
precedent, except under the doctrines of law of the case, res judicata, and collateral
estoppel. It may be cited, however, for its persuasive value consistent with
Fed. R. App. P. 32.1 and 10th Cir. R. 32.1.



for summary judgment against Jim Bethards and instead granting summary judgment
in his favor. We affirm.

I. Background

One morning in 2014, Harvey County Sheriff’s Deputies Jim Bethards and
Carman Clark took a report of dogs attacking livestock near Halstead, Kansas. They
began searching for the dogs and, less than a mile away, found three dogs matching
the description they were given. According to the officers, the dogs were near what
appeared to be an abandoned house and were not wearing collars or restrained in any
way. Two of the dogs fled as the officers approached, but the third behaved -
aggressively and threatened to attack, so Bethards shot and killed it. That dog, a
three-year-old Malamute/Husky mix named Majka Tikaani, belonged to the
Mayfields.

The Mayfields sued Bethards under 42 U.S.C. § 1983 claiming he violated
their Fourth Amendment rights. Their complaint also asserted claims against Clark,
fellow HCSD members Tim Boese and Todd Hanchett, the HCSD itself, and others.
The district court denied Bethards’ motion to dismiss on qualified immunity grounds,
but it dismissed the Mayfields’ claims against the other defendants.

In a prior appeal, we affirmed the denial of Bethards’ motion to dismiss. See
Mayfield v. Bethards, 826 F.3d 1252, 1259 (10th Cir. 2016). We concluded the
allegations in the Mayfields’ complaint—which did not include the officers’ account
of the events—were sufficient to support the Mayfields’ claim that Bethards violated

their clearly established Fourth Amendment rights. See id. at 1258-59. We therefore
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agreed with the district court that Bethards was not entitled to dismissal on qualified
immunity grounds. See id. at 1259. Back in the district court, Bethards and the
Mayfields completed discovery and both moved for summary judgment. The district
court denied the Mayfields’ motion, but granted summary judgment in favor of
Bethards.

In this appeal, the Mayfields argue’ the district court erred by (1) dismissing
their claims against Clark, Boese, Hanchett, and the HCSD?% (2) denying their motion
for summary judgment against Bethards; and (3) granting summary judgment in favor
of Bethards. We affirm the district court’s orders.

I1. The district court did not err by dismissing the Mayfields’ claims
against Clark, Boese, Hanchett, and the HCSD.

We review de novo the district court’s order dismissing the Mayfields’ claims
against Clark, Boese, Hanchett, and the HCSD. See S.E.C. v. Shields, 744 F.3d 633,
640 (10th Cir. 2014). To survive a motion to dismiss, a complaint must allege facts
that, if true, “state a claim to relief that is plausible on its face.” Ashcroft v. Igbal,
556 U.S. 662, 678 (2009) (internal quotation marks omitted). A claim is facially

plausible when the facts alleged give rise to “the reasonable inference that the

! The Mayfields appear pro se, so we liberally construe their briefs and hold
their pleadings to a less stringent standard than those drafted by attorneys. Garrett v.
Selby Connor Maddux & Janer, 425 F.3d 836, 840 (10th Cir. 2005). But the
Mayfields must follow the same rules of procedure as all litigants; we cannot serve as
their “attorney [by] constructing arguments and searching the record.” Id.

2 The Mayfields do not appear to challenge the dismissal of their claims
against the other defendants named in the complaint.



defendant is liable.” Id. Applying this standard, we see no error in the district
court’s ruling.
A. Clark

The district court dismissed the Mayfields’ claim against Clark on qualified
immunity grounds. “Qualified immunity protects government officials from suit for
civil damages if their conduct does not violate clearly established statutory or
constitutional rights.” Mayfield, 826 F.3d at 1255. “When a defendant raises a
qualified immunity defense, the court must dismiss the action unless the plaintiff
shows that (1) the defendant violated a statutory or constitutional right, and (2) the
right was clearly established at the time of the violation.” Id.

In their complaint, the Mayfields claim Clark violated Kent Mayfield’s Fourth
Amendment rights by temporarily seizing his handgun. The Mayfields allege that,
after hearing Majka had been shot, they drove to the scene and found Clark talking to
a neighbor. Kent Mayfield, armed with a holstered gun, approached Clark and asked
whether he shot Majka. Citing safety concerns, Clark seized the gun and returned it
at the end of their encounter.’

The district court found the temporary seizure was a reasonable precaution to
ensure the safety of the officers and otﬁers present. See United States v. Gordon,
741 F.3d 64, 71 (10th Cir. 2014) (“Temporary seizures of persons or objects may be
permissible when reasonably connected to the safety of officers or the protection of

others.” (citation omitted)); see also United States v. Rodriguez, 601 F.3d 402, 408

* The gun’s magazine was not returned until the next day.
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Hanchett took to violate their constitutional rights, we agree with the district court
that they failed to state plausible claims against these defendants.
C. The HCSD

In their complaint, the Mayfields accuse the HCSD of “conspiring to commit
[an] illegal cover up.” R. at 8. The district court dismissed this claim because it
concluded the HCSD lacked the capacity to be sued. As the district court recognized,
for parties who are not individuals or corporations, the capacity to be sued Is
determined “by the law of the state where the court is located.” Fed. R. Civ. P.
17(b)(3). Under Kansas law, “subordinate government agencies do not have the
capacity to sue or be sued in the absence of a statute.” Hopkins v. State, 702 P.2d
311, 316 (Kan. 1985) (concluding the Kansas Highway Patrol lacked the capacity to
be sued). There is no dispute the HCSD is a subordinate government agency and the
Mayfields do not identify a statute giving the HCSD the capacity to sue or be sued.
We therefore agree with the district court that the'HCSD lacked the capacity to be
sued.

II1. The Mayfields were not entitled to summary judgment against
Bethards.

The district court denied the Mayfields’ motion for summary judgment
because it concluded they failed to safisfy the requirements of Fed. R. Civ. P. 56.
Reviewing the district court’s decision de novo, see Yaffe Companies, Inc. v. Great

Am. Ins. Co., 499 F.3d 1182, 1185 (10th Cir. 2007), we agree.



A party is entitled to summary judgment if he “shows that there is no genuine
dispute as to any material fact and [he] is entitled to judgment as a matter of law.”
Fed. R. Civ. P. 56(a). The moving party “bears the initial burden of presenting
evidence to show the absence of a genuine issue of material fact.” Trainor v. Apollo
Metal Specialties, Inc., 318 F.3d 976, 979 (10th Cir. 2002). He must support a claim
that a fact is not genuinely disputed by “citing to particular parts of materials in the
record, including depositions, . . . affidavits or declarations, . . . or other materials.”
Fed. R. Civ. P. 56(c)(1)(A); see D. Kan. R. 56.1(d) (“All facts on which a motion [for
summary judgment] or opposition is based must be presented by affidavit, declaration
under penalty of perjury, and/or relevant portions of the pleadings . . . .”).

The Mayfields did not satisfy this standard. By our review, their motion for
summary judgment cites no evidence supporting their factual assertions. For
example, the Mayfields contend Majka “was not posing any threat to anyone,”

R. at 33, and “Bethards was not faced with any split-second decisions,” id. at 32,
before shooting her. But the Mayfields cite no evidence supporting these statements.
See Bones v. Honeywell Int’l, Inc., 366 F.3d 869, 875 (10th Cir. 2004)
(“Unsubstantiated allegations carry no probative weight in summary judgment
proceedings.”). Moreover, the Mayfields were not present during the incident and do
not explain why their account of the events would be admissible at trial. See Argo v.
Blue Cross & Blue Shield of Kan., Inc., 452 F.3d 1193, 1199 (10th Cir. 2006) (“[A]

court necessarily may consider only the evidence that would be available to the



jury.”). In short, the Mayfields failed to meet the requirements of Fed. R. Civ. P. 56
and the district court properly denied their motion for summary judgment.

VI. The district court did not err by granting Bethards’ motion for
summary judgment.

The district court found that, based on the uncontroverted facts set forth in
Bethards’ motion for summary judgment, the Mayfields failed to show he violated
their clearly established Fourth Amendment rights by killing Majka.* It therefore
concluded Bethards was entitled to qualified immunity and granted summary
judgment in his favor. We see no error.

“We review de novo the district court’s order granting summary judgment . . .
on qualified immunity grounds.” Gutteridge v. Okla., 878 F.3d 1233, 1238 (10th Cir.
2018). When a defendant raises qualified immunity at the summary judgment stage,
the burden shifts to the plaintiff, who must show (1) the defendant violated his
constitutional rights and (2) the rights were clearly established. Id. To satisfy the
second requirement, the plaintiff must show it would have been *“clear to a reasonable
officer that his conduct was unlawful in the situation.” Maresca v. Bernalillo Cty.,

804 F.3d 1301, 1308 (10th Cir. 2015) (internal quotation marks omitted). Only after

* The district court noted this was the Mayfields’ only claim against Bethards
because it was the only one identified in the pretrial order. The Mayfields argue
Bethards also violated their Fourth Amendment rights by entering the property where
the dogs were found. But there is no dispute this claim was omitted from the pretrial
order. Because “claims . .. not included in the pretrial order are waived even if they
appeared in the complaint,” Wilson v. Muckala, 303 F.3d 1207, 1215 (10th Cir.
2002), we agree the Mayfields’ only claim against Bethards was that killing Majka
was an unreasonable seizure.



“the plaintiff meets this two-part test does a defendant then bear the traditional
burden of the movant for summary judgment—showing that there are no genuine
issues of material fact and that he or she is entitled to judgment as a matter of law.”
Gutteridge, 878 F.3d at 1238 (internal quotation marks omitted).

The Fourth Amendment protects “[t]he right of the people to be secure in
their . . . effects[] against unreasonable . . . seizures.” U.S. Const. amend. IV. Itis
clearly established that killing a pet dog is a “seizure” of its owner’s “effects.”
Mayfield, 826 F.3d at 1256, 1258-59. So to overcome Bethards’ qualified immunity
defense, the Mayfields had to show the seizure was unreasonable under clearly
established law.

Generally speaking, a seizure of personal property is unreasonable unless it is
accompanied by a warrant. United States v. Place, 462 U.S. 696, 701 (1983). But
“because the ultimate touchstohe of the Fourth Amendment is reasonableness, the
warrant requirement is subject to certain exceptions.” Brigham City v. Stuart,

547 U.S. 398, 403 (2006) (internal quotation marks omitted); see Mayfield, 826 F.3d
at 1256 (“[I]t is unlawful to seize a dog absent a warrant or circumstances justifying
an exception to the warrant requirement.”). And several circuits have recognized that
shooting a dog is a reasonable seizure when the dog poses an imminent threat to
officer safety and the use o.f force is unavoidable. See Brown v. Battle Creek Police
Dep’t, 844 F.3d 556, 566 (6th Cir. 2016); Robinson v. Pezzat, 818 F.3d 1, 7

(D.C. Cir. 2016); Viilo v. Eyre, 547 F.3d 707, 710 (7th Cir. 2008); see also Carroll v.

Cty. of Monroe, 712 F.3d 649, 651 (2d Cir. 2013) (“[CJourts have held that, at least
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in some circumstances, it is reasonable for an officer to shoot a dog that he believes
poses a threat to his safety or the safety of the community.”); Brown v. Muhlenberg
Twp., 269 F.3d 205, 210-11 (3d Cir. 2001) (“[W]hen there is reason to believe the pet
poses an imminent danger . . . the state’s interest may even justify the extreme
intrusion occasioned by the destruction of the pet in the owner’s presence.”). So the
question is whether Bethards reasonably believed Majka posed an imminent threat
and shooting her was unavoidable.

Among the materials supporting Bethards’ motion for summary judgment were
sworn declarations by himself and Clark. By their accounts, the officers were
dispatched to investigate a report of dogs attacking livestock. The livestock owner
told them three dogs had killed two of her goats and wounded other goats and sheep.
She described the dogs responsible for the attack, R. at 145, 149-50, and told the
officers some of “her friends and family were armed and already looking for the
dogs,” id. at 145, 150. Concerned about “an armed confrontation,” the officers
“sought to immediately capture the dogs.” Id. As they searched, the officers
“noticed neighboring homes with chickens, goats, and horses,” which made them
concerned the dogs “may attack the other animals in the area.” Id.

Less than a mile away, near a city park, the officers found three dogs matching
the description they were given. The dogs were roaming free near what appeared to
be an abandoned house. There were no people on the property and the dogs were not

wearing collars or restrained in any way. The officers were concerned the “dogs
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posed a risk to cher people and property,” id. at 146, 151, so they tried to corral the
dogs.

As the officers approached the dogs, two showed no signs of aggression and
quickly ran away. The third dog, Majka, had what looked like dried blood on her
neck. As the officers walked toward her, Majka “quickly turned and charged” them.
Id. at 147, 151-52. Fearing she would attack, Bethards fired shots in her direction.
Majka ran to the other side of the house and the officers followed, still hoping to
corral her. As they approached Majka a second time, the officers saw what appeared
to be dried blood around her mouth. Majka “snarled, showed [her] teeth, barked at
[the officers] in an aggressive manner, and attacked [them] again.” Id. at 147, 152.
Bethards then shot Majka twice, killing her.

The Mayfields offered no admissible evidence contradicting this account of the
shooting. Therefore, the uncontested evidence showed Bethards was tasked with
protecting the public from three dangerous dogs. He had reason to believe Majka
was one of these dogs when he encountered her unrestrained with her owners
nowhere to be found. She behaved aggressively and tried to attack him and Clark.
Under the circumstances, a reasonable officer could conclude Majka posed an
imminent threat and the use of deadly force was unavoidable. The Mayfields
therefore failed to show shooting Majka was unreasonable under clearly established
law. Because they did not make the showing required to defeat Bethards’ qualified

immunity defense, the district court properly granted summary judgment in his favor.
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The Mayfields argue this conclusion conflicts with our holding in the prior
appeal. But the issue then was whether the allegations in the Mayfields’ complaint,
assuming they were true, could support a claim that Bethards violated their clearly
established Fourth Amendment rights. See Mayfield, 826 F.3d at 1258-59. We
concluded they satisfied this standard, but the Mayfields cannot overcome a motion
for summary judgment by resting on the allegations in their complaint, see Trevizo v.
Adams, 455 F.3d 1155, 1159 (10th Cir. 2006). Indeed we recognized in the prior
appeal that “Bethards could present evidence that might succeed at summary
judgment or trial.” Mayfield, 826 F.3d at 1258. That is what he did.

V. Conclusion

We affirm the district court’s order dismissing the Mayfields’ claims against
Clark, Boese, Hanchett, and the HCSD, as well as its order denying the Mayfields’

motion for summary judgment and granting summary judgment in favor of Bethards.

Entered for the Court

Bobby R. Baldock
Circuit Judge
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF KANSAS

KENT MAYFIELD and
TONYA MAYFIELD,

Plaintiffs,
V. Case No. 6:14-cv-01307-JTM
JIM BETHARDS,

Defendant.

MEMORANDUM AND ORDER

Plaintiffs claim that Jim Bethards, a Harvey County Sheriff’s Deputy, violated
their Fourth Amendment rights by shooting and killing one of their dogs. They seek
actual and punitive damages under 42 U.S.C. § 1983. The matter is now before the court
on the following: plaintiffs’ motion for summary judgment (Dkt. 111); plaintiffs” motion
for default judgment and sanctions (Dkt. 115); and defendant’s motion for summary
judgment (Dkt. 123).

L. Plaintiffs’ Motion fof Summary Judgment (Dkt. 111).

A review of plaintiffs’ motion shows that it fails to comply with Rule 56 or with
the court’s local rules. It contains various factual assertions, none of which are shown to
be supported by materials contemplated by Rule 56. The factual assertions are
interspersed with legal arguments and, with one or two exceptions, include no

references or citations to the record.



confronted here with a community caretaking responsibility that required him to seize
dogs that had attacked livestock, prevent a potential armed conflict between the
livestock owner and the dog owner, and face an aggressive and unrestrained dog that
was not under anyone’s control. Plaintiffs have not shown that his response to the
situation was a violation of clearly established law.

IT IS THEREFORE ORDERED this 30t day of August, 2017, that plaintiffs’
Motion for Summary Judgment (Dkt. 111) and Motion for Default Judgment and
Sanctions (Dkt. 115) are DENIED; defendant Jim Bethards” Motion for Summary

Judgment (Dkt. 123) is GRANTED.

s/ ]. Thomas Marten
J. THOMAS MARTEN, JUDGE
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circumstances alleged in the Complaint do not establish an exception to the warrant
requirement as a matter of law. Accordingly, the Complaint plausibly states a claim
that survives a qualified immunity defense.
IV. Conclusion
The Mayfields’ Complaint asserts facts sufficient to show a violation of their
clearly established Fourth Amendment rights. We therefore affirm the district court’s

order denying Deputy Bethards’s motion to dismiss.
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF KANSAS

KENT MAYFIELD and
TONYA MAYFIELD,

Plaintiffs,
v, Case No. 14-1307-JTM

HARVEY COUNTY SHERIFF'S
DEPARTMENT, et al.,

Defendants.

MEMORANDUM AND ORDER

Before the court is Harvey County defendants’? motion to dismiss (Dkt. 37). This
case arises out of the shooting of plaintiffs Kent and Tonya Mayfield's dog. Plaintiffs,
acting pro se, brought this suit under 42 U.S.C. § 1983, seeking monetary damages
‘against three sets of defendants: (1) the Harvey County District Court (“District Court”),
(2) eight Harvey County defendants, and (3) six John/Jane Doe defendants.? Plaintiffs
allege Fourth Amendment \Violations, Due Process violations, various state-law torts,
and crimes against defendants. On February 11, 2015, the court dismissed all claims
against the District Court. (Dkt. 49). The Harvey County defendants move to dismiss
pursuant to Federal Rule of Civil Procedure 12(b)(6) for failure to state a claim and

further assert qualified immunity as a defense. As discussed below, plaintiffs’ Fourth

1 The “Harvey County defendants” are Harvey County District Attorney Greg Nye, the Harvey
County Sheriff's Department, and the following members of the Harvey County Sheriff’s
Department: Sheriff T. Walton, Corporal Tim Boese, Sergeant Scott Motes, Undersheriff Todd
Hanchett, Deputy Jim Bethards, and Deputy Carman Clark.

2 Plaintiffs served summonses on three John Does and three Jane Does.



amend his complaint would be futile.” Hall v. Bellmon, 935 F.2d 1106, 1109 (10th Cir.
1991); accord Smith v. New Mexico, 94 F. App’x 780 (10th Cir. 2004) (unreported).

Plaintiffs neither name nor identify Doe defendants in the complaint. Plaintiffs allege
that “[a]ny person who knowingly complied and/or contributed to the criminal actions and

criminal altering of evidence to protect the officers is guilty of their crimes and should be

punished accordingly.” (Dkt. 1, at 3). This is the only allegation that could be construed as
against a party not named in the complaint. Thus, even liberally construed, the complaint
asserts only criminal allegations against Doe defendants.> Private citizens lack standing
to assert criminal charges. Linda R.S., 410 U.S. at 619. Therefore, it is patently obvious
that plaintiffs cannot prevail against the Doe defendants on the facts alleged. Plaintiffs’
allegations against John/Jane Does are dismissed with prejudice.

IT IS ACCORDINGLY ORDERED this 26th day of March, 2015, that defendants’
Motion to Dismiss (Dkt. 37) is DENIED to the extent that a Fourth Amendment claim

against Bethards remains and GRANTED to the extent that the complaint is otherwise

DISMISSED.
s\ _]. Thomas Marten
J. THOMAS MARTEN, JUDGE
5 “One cannot become a party without being named and served . . ..” Cash v. Marion Cnty. Jail,

211 F. App’x 486, 488 (7th Cir. 2006) (unreported). Here, plaintiffs served the Doe defendants by
mail at the Harvey County Sheriff’s Department (Dkts. 6, 7, 8, 10, 11, 12) but neither named
them in the caption nor identified them in the complaint. “The title of the complaint must name
all the parties . . . .” FED. R. CIv. P. 10(a). Nevertheless, “a party not properly named in the
caption of a complaint may still be properly before the court if the allegations in the body of the
complaint make it plain the party is intended as a defendant.” Mitchell v. Maynard, 80 F.3d 1433,
1441 (10th Cir. 1996). Accordingly, the court liberally construes the complaint to include only
criminal allegations against the Doe defendants.
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