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Unpublished opinions ·.are not binding precedent in this circuit. 
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BRlNKEJMA, District Judge: 

After a jury trial, Paul Burks was. found guilty of conspiracy to commit mail and 

wire fraud, substaIJ.tive mail (llld wire fraud, a:p.d conspiracy to defraud the United Sta,tes 

by impairing ~he lawful functions of the Internal Reve11ue Se:rvice. He was sentenced to 

176 montlis incarceration ·cori~urrent on tbe com1ts involving 111ail and wite fraud, and 60 

months concmTent on the conspiracy to defraud count, as well as being ordered to :forfeit 

$244 million. He, appeals these convictions arguing that the district court erred, by not 

granting his pretrial . ~notion to dismiss the tax fraud conspiracy c:harge; by denying his 

inotion.for- judgmeht of.acquittal as to the tax fraud (~onspfracy:> and by prohibiting hi111 

from ad1llitting ce1tail1 docmnentary evidenc·e during the govemment,s case-in-chief 

Finding no error, we .affinn Burks' conviction. 

I 

On Ocfober 24, 2014, a federal grcuJ,d jury ii'.1 the Western District of North 

Carolina retun1ed an indictment charging Burks with one count each of conspitacy to 

commit wire and mail fraud, in violation of 18 U.S.C. § 1349 (Count l); mail fraud,, in 

violation of 18 U.S.C. § 1341 (Co1mt 2); wire fraud, in violation of 18 U.S.C" § 1343 

(Count 3'); and conspiracy tQ d~fraudtl1e United StCl;tes~ in violation of 18 U.S.C § 371 

(Count· 4). In broad te1ms:o the indjctn1ent alleged ,thal Burks :?nd. a nm~ber of co-

conspirators had operated a Ponzi scheJl1e through two businesses that Burk.s :Owned, 

Zeekler and Zeek:Rewards~ by representing to investors, mmvi1, as ''affiliates/' that 

through investing inZeekRewards, they could share. in the 111assive, profits generated by 
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Zeekler when:; in reality:; Zeekler generated relatively little reve1iue and ZeekRewards' 

revenue was based almost entirely on affiliates' investments. 

In addition to describing the background of B111~ks' scheme and the manner and 

means of· conducting the mail ahd wite fraud schemes, the. indictinent included a number 

of specific a1legatio11s to suppmt the tax fral1d charge, including that Burks and co-

conspira.tors paid themselves large sums that they divetted from the victims, including 

$10.1 million to Buiks or his family members; used multiple bank accounts and ~'internet 

based electronic pa)rment services ('e~wallets'}," some of\¥hich were located abroad, to 

deposit afijJiates' fm1ds and uiake Ponzi payments to affiliates; failed to keep accu1~ate 

and complete records of these accounts; ·and· issued IRS Forn1s 1099 that reported 

combined affiliate income of more than $108 million for the year 2011 even thou~h 

ZeekRewa.rds actually paid affiliates less than $13 million forthat year~ JA 27-28. As a 

result of these false Fonns 1099, affiliates filed false tax, returns with tl~e IRS rep011ing 

income that they had not actually received. lli addition, the indictme11t alleged that 

ZeekRewards, Zeekler, and parent company Rex Venture Group LLC ('"RVG'') failed to 

file any corporate tax returns or make co11Jorate tax payments. 

Based 011 these background facts, the indictment ~lJeged in Count 4 that Bµrks 

"did unlawfully, voluntaiily, .intentionally an¢l ~owingly conspire,. comhi]]_e, confede1:ate, 

and agree with other individuals both known. and tmknowti to tlie Gra11d Juty to defral,ld 

the United States for the purpose of impeding, impairing, obstructing, ancl defeating the 

lawful Government functions of the Int~mal Revenue Service of the Treasury 

Departnient in the ascertainme11t~ computation~ as$.es~1nent, and collection of the revenue: 
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to wit, income. taxes.'' JA 32. In addition" Count 4 alleged tvm over1 acts that were 

cormnitted in fiutherance of the conspiraGy: first, that Burks and his co-conspirators 

~'filed or caused to be filed false IRS Forms 1099 ii1 the names of victim~investors with 

the IRS which ieported fictional income," and second? that Bmks and his co-conspirators 

''opened numerol1s bank accounts and used e-wallets, including e-wallets based in foreign 

countries, to receive and disburse the fraudulent payments in the scheme.'? Id. 

Before trial, Bm·ks moved to dismiss Cmmt 4, arguing that at the end of each day, 

Zee]ill.ewards would give each qualifying affiliate an "award" that the affiliate could 

redeem eitl1er as cash or by purchasing more VIP bids \\rl1ich coi1stituted. a reinvestment 

h1to ZeekRe'\¥ards and that the income repmted for each affiliate 011 l1is or her Fonn I 099 

was based on the total value of that affiliate, s awards for the year, not just on the awards 

that were. paid out iu cash .. According to Burks, the Forms I 099 . properly reflected the 

affiliatesir inco:rne 1Ulder the doctrine of ''cqnstructive teceipt,'; which includes in a 

taxpayef' s income not just income actually received by the taxpayer but any income that 

is credited to the taxpaye1~'s account, set aprut for him, or othe1wise made available for 

him in the taxable year~ 'Burks fiuther argued: that to the extent the appropriate application 

of tJ1e constructive receipt. doctrine to these awards ·Was debatable, the government couM 

not, a~ a matter of la'"r, show that Burks had \villfully caused false Fcmns I 099 to be 

issued to nivestors and therefore could not prove that be had intended to interfore with the 

lawful functions oftheIRS. 

The district· court denied Burks" motion, concluding that the indictment 

appropr.iately alleged each element of a conspiracy to defraud the United States. hI 
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addition) t11e comt ,ex.plained that the pa1ties ,. disputes over whether the non-cash awards 

qualified as, income, under the constructive receipt doctrine and whether Burks willfully 

issued false Fonns 1099 \Vere questions of fact for the jury to .a,nswer at trial. 

After· the district comt denied BurkS, motion to dismiss Count 4, the case 

proceeded to a thtee-week tr1al. The evidence introduced at trial established t11e fo1lowi11g 

facts. 

In 2003 Burks formed and was· the sole member of Rex Venture Group LLC 

("R.VG"'), which conducted various business ventures liwolving the internet sale of 

products i:uid rnulti-Ieve.l niarketing ventures. J.A.. 2258-63, None of t}iese activities was 

very successfoL During the, time period at issue in this case, RVG had nvo divisions: 

Zeekler,. a pem1y auction website~ and ZeekRewards, a multi-level marketing program 

ostensibly developed to generate increased public interest in Zeekler's auctions. 

Zee kl er, which Burks founded in 2010, held 011line penny auctions that allowed 

customers to bid on desirable consumer goods like cameras and iPads. As co-conspirator 

Dan Olivares (''Olivares;·'), Zeekler;s so£tware developer and infonnation technology 

specialist? explained at trial,. . Zeeker's auctions prin1arily rnised revenue from the 

purcb3:$e of bids rather than from the price paid for the auctioned item: 

Well, it works like you buy bids~ Let's say you buy thet11 in padrn of, 
like, 25, 50 ot a hundred bids per pack and eac.h of tliese bids a1~e - cost 
a,bout 60 cents pet bid; Okay~ And then you go to the. auction and you bid 
on one and you spend one of thos·e bids; Okay. But the price on the ,auction 
starts at I t.ent Soyou,re going to bid and every time you bid it's goingto 
increase it by I cent So it starts out at 1 cer~.t You spend 60 cents by 
clicking the bid button. And if' s now 2 cents. Okay. And then when that 
happens, the time - tl1ere's a timer. on there tflat's counting doVi.r.n and when 
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that happens it raises the time by 20 seconds .. So that extra 20 seconds gives 
another person an opportunity to bid. Okay. 

And so what happens is one person bids; it goes up to, you know; 2 
cents. Another persoll bids, it goes up to 3 cents. Th~n the time drops u,nder 
20 sec911ds. Okay. So ifs now 20, 10, ruid at the end of' the timeI it ends, 
like the auction ends, fl,nd \vhoever is the last bidder wins. 

So you keep biddli1g and bidding· and meanwhile you've spent; you 
la1ow7 60 cenls times however many bids you've put 111, okay. And then 
you buy the - and then when the timer runs out~ which it doesn ~ tfor a while 
because every time somebody bids.~ it incteaseR the timer to 20, because it's 
under20 and there's a limit, butthaf>s details. 

So when. the auction ends,, the last person. whq bid gets it at, I don't 
h-iow; .a dollar 50. But that also me~u1s that th'ere were 150 bids at 60 cents 
that were spent on that. auction~ So if you think about it, it's kind of like 
everybody kind of participates in paying forthe auction whe1i they bid. And 
then when if's over, the final person~ the final person who wins it:i pays the 
leftover - I inean, the displayed price~ So it's a little like. a game and it's 
like -it is an auction and it,s a little like a game. 

JA455-56 .. 

Tiuoughout 2010, Zeekler was not profitable. ,As a result,jn January 2011, Burks 

created ZeekRewards, a complicated multi-tiered marketing system~ in an attempt to 

advertise Zeekler's auctions and increase traffic to Zeekler .. Although the specific aspects 

of the ZeekRewards system changed over time, the basic idea was that individuals, 

known as "'·affiliates,'' would advertise Zeekler's penny auctions in exchange fora porti<m 

of ·the au~tions' pmfits, .Affiliates ])ought ii.1to the syste1Il by paying a monthly 

subscriptimi fe~; ptirchasiilg a· certain number of "VIP bids,''· which operated ill Zeekler,·s 

auctions just like nortnal bids (which were known as ';;retailbids'') but cost $1.00 rather 

than 60 C·e11ts and could be given away to third parties as samples; and placing an online 

ad each day to. ·promote Zeelder. Affiliates were expected to help grow both ·the· 
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ZeekRewards and Zeekler businesses( and they were provided with significant monetary 

incentives to maJ:ket Zeekler and recmitnew affilit,ttes. Specifically, an affiliate received 

a connnission on, each bid th(lt was pµrnhased by a new affiliate that he or she recmited 

ihto the prognini, ~d affiliates who inet the requitemeuts of tlie program qualified to 

participate in a profit sharing arrangement; which involved the affiliates splitting a daily 

pool of money, known as the Retail Profit Pool ('i:RPP"}. Each qualifying affiliate' s share 

of tl1e RPP on a given day was detennined by the affiliate's VIP Point balance on. that 

day, and affiliates earned VIP Points by 'buying VIP bids and :Selling retail bids. 

To recruit affiliates, Burks represented thatZeekler was a successful business a,nd 

that the affiliates shared in up to 50 percent of the auction's daily profits tln·ough the 

RPP. According to the materials provided to affiliates, at the end of each day, Burks 

would calculate Ze;ekler; s earnings for that day and th~n designate a percentage of those 

ea111ings as that day's RPP. 1 To divide tlje RPP among qualifying affiliates, Burks would 

select a daily ·"compounder,, that was applied to each affiliafo"s VIP Points balance to 

determine his or her daily award. For example, if the compounder on a given day was 1 % 

and an affiliate had a balance of 1,000 VlP points, the affiliate would receive a $10 award 

at the end of the day. Each affiliate could the;1 choose Whet11er to receive the award in 

ca~h; to reinvest the entire award by usin.g it to buy additional VIP bids;, thereby 

1 The evidence at trial indicated , that RV G ,and Burks at least someti1nes 
reptesented to . prospective investors that the RPP was comprised of 50 percent of 
Zeekler1s profits each day; however, at other times, RVG and Burks represented that the 
RPP was comprised of up to 50 percent of the auction :is daily profits,, with the exact 
percentage detetmined each day by ·a proprietary formula. 
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increasing the affiliate's point total; or to teceive a portion of the award in cash and 

reinvest the rest of it The default setting on the ZeekRewards website reinvested 100% 

of the award, and 'both Burks and the ZeekRewards website encouraged affiliates to 

rei11vest at least 80% of their d&ily awards. 

Theotetically~ the compounder should have been chose1i each day sucb lhat:> when 

applied across all. qualifying affiliates" VIP Point balances, .. it resulted in a combined 

award equal to the portion of that· day's profits that Burks intended to designate as th~ 

day1 s R.I>P; hqwever, RVG did not keep tr~ck of. its profits and expenses and did not 

maintain sufficient financial records to allow it to deterinine ··each day's earnings \vith ~ny 

degree .of accuracy. Instead, Burks usually pulled the compounder number out of thin air,. 

often using the same compounder that had been used on the same day o:f the week the 

previous week and other times picking a compounder in advance. The compounder figure 

ranged fiom appro~i1nately 03 percent to 3A2 perceµt and aveniged 1 ~4 perne11t, a 

number that was chosen by Burks to provide a consistent retm~n and make the progran1 

appear stable. 

By·the second half of•2011 and throughout 2012, the ZeekRevv'ards program-

although npt Zeelder-.grew at a~1 explosive rate. Ben·veen t]ie middle of 2011 and August 

2012, ZeekRewards., daily cash, fl.ow increased fi:oin less tht:tn $20,000 to mpte than $10 

million. Even though ZeekRewafds was oste!lsibly developed as a rnarketirig division to 

help promote Zeeklet? s auctions, the eXplosion of interest in Zed<:Rewatds did not 

translate into a similar increase in participation in Zeekler's auctions. Instead,, many 
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affiliates purchased VIP bids but never gave them away2 
:i. and 98 percent of all incoming 

fru1ds were from the VIP bid purchases and affiliates, s1ibscription fees, rather than from 

purchases of retail bids or auction activity. This stlucture resulted in a classic· Ponzi 

scheme: ZeekRewatds affiliates were . led to believe that they were accumulating stable 

and large retun1s on their ZeekRewatds investi:nents based on the success of Zeeklet's 

auctions but, in reality,. z·eekler was unsuccessfUl and any returns to. affiliates were based 

almost entirely on tbe revenue from affiliates· investing in the. Zeek:Rewards program. 3 

Despite the minimal revenue from tl1e penny auctions, when affiliates. brought 

concerns about the sustainability of ZeekRewards' b1~siness model to Burks' s attention, 

he repeated his misteptesentatimis that Zeekler,s ·suctS:ess was driving the affiliates" 

awards. For e:xampl e,? when one affiliate sent a concerned email because a prospective 

recruit, who was a compliance analystat a bank, told him, that the ''opportunity sotmded 

very fanlili~r to a [P]onzi .scheme,'"' Burks responded that a Ponzi scheme ''is a fraudulent 

investment opportunity that pays retums to separate it1vestors, not fro111 any actual profit 

earned by the organizatioD:i but from their own money or money paid by subsequent 

2 Until August 2011, affiliates received points for each VIP bid that they 
purchased, even if the bid was never given to a third party or used in a Zeek}er ~1.lction. In 
AugLl.st 2011, Burks cliruJ.ged the model and req1iiied affiliates to giVe away their VIP 
bids; however, affiliates viern allovied to give them to a '''c,ompanybid poor rather tbat1 
third parties and, throughout this time< the purchase ofretail bids temained flat 

3 As 0 livares explained, Burks and the other co-cot1spirators tecoglliz¢d ·early on 
that this business model was '\111sustai11able m general'' because the awards that each 
affiliate was receiving were ''not tied to the sale of products'' and, as a result, RVG 
always risked nmning out of cash to make the affiliates' payments. JA 546. 
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investors'' and that, to the contrary, the Zeek:Rewards "syste1n is based entirely on actual 

profits earned by our online businesses.'' IA 2459-60. Similarly, with Burks' approval, 

RVG advertised. the sustainability of the ZeekRewards system base;d on the 

representation that "th.e ratio of shoppers to affiliates is so high" when, in reality, the 

affiliates far outntunbered the Zeeklet shoppers. JA 2511-12. 

As a result of this ·explosive growth~ ZeekRewards risked attracting. the attention 

of regulators, and the company took a variety of steps ·to deflect any such attention. For 

example~ Burks intentionally chose to use the word c~compoundern rathe:r tlian ''interest';! 

to describe the daily rate of return on each affiliate''s VIP Poir1ts to avoid attrac,ting the 

attention of the Securities and Exchange Commission~ In addition, in August 2011 ,Burks 

changed the RPP system so that VIP bid points, which had previously expired when the 

affiliate had received a 125% retun1 on the purchase:! instead expired after 90 days~ This 

change was designed to avoid the appearance of guar!lnteeing a' 125% rehun, which 

Burks believed could have created the potential for SEC involve111e:11t. The company also 

engaged in discussions about opening a data center in the Cayman Islands because their 

attorneys had advised them that doing so would he the ''best for legal reasons'' in that the 

.:'IRS, reg~lators, [J]ustice [D ]epartment[,] and [A ]ttorney [ G]eneral[] ca,nnot get in 

there." JA 2098. Moteover, ir1 early 2012, RVG issued Fotms 1099 tq approximately 

9,000 affiliates;! which helped give the cbmpal1ytlie appearance of legitimacy. 

Despite these measures, various individualS and business contacts raised concerns 

about RVG's practices, and federal authorities began to look intq the company. 

Specifically, a number of affili~tes complained abo11t the Fo:rn~ l 099 because RVG had 
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included as non-employee compensation the total combined value of each affiliate"s daily 

awards, regardless of whether ·the affiliate had received the awards in cash or had 

reiµvested the award by purc1~asing 1110re VIP bids. As a result, of including both cash 

payments and the· purported value of affiliates' award points it1 the· Forms 109,9, those 

fomiS reflected compensation aniom1ts that were much larger than the affiliates' actual 

cash ea:mings and~ in aggregate:i the fonns reflected that the affiliates had received more 

than $108 million in non~employee compensation in zon, even though less than $3.7 

milliotl had been -deposited into RVG' s bank a;ecounts thron,ghout the year. 

In ac1dition, offi,cials atNewBridge Bank,. where RVG had! maintained an account 

for years, grew increasingly concerned about the growth in. deposits and filed multiple 

suspicious activity reports with the; United States Treasury. Eventually, in April or May 

2012, NewBridgeterminated its relationship with RVG. After failing to find anotlier bank 

that was willirig to handle its business, RVG set up accounts \vith at least three diff ereut 

e~wallet companies, sonie of which were n1 foreign com11Ties. The e-\vallets resulted in 

substantial co-mingling offunds because affiliates could both pay into the e-vvallets when 

purchasing VIP bids and also receive their daily awards from the same e-wallet balances. 

This transition to thee-wallet platforms compmmded the difficulties created by RVG's 

akeady-liaphazard accounting practices,: 

Despite· these ptoblen1s, Btrrks co.htinued ·to market· ZeekRewatds and seek !l.evv 

affiliates. For example, in July 2012, months after Burks first leamed that the SEC was 

investigating ZeekRewards, RVG hosted a ''Red Carpet Event,'? where the ZeekRewai·ds 

program was promoted to 1200 guests .. In the promotional n1aterial~ used at the event, 
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Burks did not disclose the pending SEC investigation but stated that the company had 

''developed a compliance program" that would ''keep Zeekler free from legal/government 

entanglements and ensure it will be nmning strong for years to come.'' JA 2531..:32, 

The scheme finally crumbled when, on August 17, 2012, B1itks and RVG entered 

into a. voluntary agreement with the SEC to cfose RVG:r Zeekler, ai1d ZeekRev.ratds, In 

total, during the life of ZeekRewards, RVG;s income consisted of $818 tnillion in VIP 

bid purchases, $96 million in subscription payments, . and only $18 million in retail bid 

purchases and other auction-related revenue. That is to say, even th011gb ZeekRewards 

affiliates were recruited ·with representations that the Zeekler auction Was stable' and 

profitable and that their returns would c01ne from those profits, the ovetwhelmi11g 

majority of RVG's income came from affiliates' putchases,, not from Zeekler's auctions. 

Almost 90 percent of ZeekRewards affiliates lost money through their participation in. the 

program and their combined losses were approximately $755 million. In addition, the 

daily RPP award w.a,s, on average, approximately 3 .5 times the daily revemie but, because 

the m~ajority' of affiliates chose to reinvest the vast majority of their daily awards:o RVG 

was able to disburse substantially less cash than it received each day. Lastly,. between 

May 2011 and April 2012" Burks paid hirnself more than $10 million from RVG 

accmuits. 

Burks moved for a judgment of acquittal on Count 4 at the close of the 

govenunenfs case and again at the close of his own case, arguing that there was not 

sufficient evidence for the jury to conclude that he had participated iu any agreement to 

impede tlJe lawful fimctions of the IRS. The district comt denied both motipns. 
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The jury found Burks guilty on all four counts, indicating on the verdict fom1 that 

they found that he had committed Overt Act.H, related to the opening of bank accounts 

apd e-w(lllets to receive and disburse payments. 

II 

Burks first atgues that the district coutt ·en"ed in refusing to dismiss Com1t 4 before 

trial and, fmihennore, that· this en-or infected the jury, s verdict on the remaining counts 

because some prejudicial evidence was only admitted based on its relevance to the charge 

iµConnt 4. 

A district judge's legal conclusions in resolving a pretrial motion to dismiss an 

i11dictme11t are revie'\¥ed de novo, and factual findings are reviewed for clear eitor. 

United States v. Zhu:, 854 F. 3d 247, 253 (4th Cir. 2017)_ Federal Rule of Criminal 

Procedure 12(b)(3) allows a defendant to move before trial to dismiss the indictment for 

failure to state an offense. To overpome such a motion, the indjctinent must include every 

essential 'element of the offense, See United States v~ Perry, 757 F.3d 166, 171 (4th Cir. 

2014). In general, it is ''sufficientthat an indictment set forth the offense in the words of 

the, statute itself.'' Id. (internal quotation marks omitted). Fmthermore, if the indictment 

meetst.ris standard, it.''is valid on ifs face;;' and the court may 11:ot ''r,eview tbe sufficie11cy 

of evider1ce supporti11g', the .inclictment·becanse a valid ''indictinerit i·,etunied by a legally 

constitllted and unbiased .grand jury'~ is ''enough to call for trial of the charges on the 

merits.'' United States v~ Wills); 346 F.3d476, 488-89 (4th Cir. 2003} 

TI1e parties agree that Count 4 alleges what has come. to be knovvn as a Klein 

conspiJ:(lcy. See United States v. Klein, 247 F. 2d 908, 915 (2d Cir. 1957). The elements 
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of a Klein conspiracy am not in dispute. They consist of (1) fill agreement between two or 

more persons (2) with the intent to impede or obstmct the IRS in the collection of 

revenue and perfonmµ1c,e of its duties and (3) tbe perfonmu1ce of an overt act to further 

that agreement. United States v. Vogt:! 910 F. 2d 1184, 1202-03 (4th CiL 1990}. 

TI1e indictment properly all~ged each of these; elements.. Spetificall y, the 

indictment alleged t11at. Burks ;:'did muaV\rfuily, voluntarily, intentionally and knowingly 

conspire, combine, confederate, and agree with other individuals"' to ''defraud the Unitetl 

States for the purpose of iinpeding, impairing., obstmcting, aJ1d defeating the lawful 

Government functjons of the In~emal Reverme Service of the Treasury Department in the 

asce1tai11me:nt, computation_, assessment, and collection of the revenue: to wit, income 

taxes}' JA 32. This p01tion of the indictment properly charged the first and second 

elements of a Klein conspiracy: an agree111ent with the intent to impede the IRS in the 

collection ofrevenue. Il,1 acldition, the indictment alleged t\vo .specific ove1i acts that were 

undertaken in furtherance of this c,onspiracy: the issuance of false IRS Forn1S 1099 ·that 

misrepresented the amountofincome that affiliates had received in 2011 and that the co-

conspirators intended would be filed \vith the IRS, as well as the opening of nmnerous e-

wallet accounts and failure to keep accurate records. 
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Accordingly, the indictment appropriately alleged each element of a Klein 

conspiracy4 and the district cpmt did not en- in denying Burks' pretrial motion to dismiss 

Count 4.5 

4 ·In spite of the indicti11e1it properly alleging each element of a. Klein conspiracy, 
Burks argues, based on U1iited States v. lvfallas1 762 F.2d 361 (4th Cir. 1985), that the 
indictment should have been dismissed before trial because as a matter of law, whether to 
report both cashed-out. and reinvested awards as income on the Forms 1099 raised a 
sufficiently vague question of tax law that Burks could not have acted \vith the required 
intentto defraud~ Burks supported this argument with citations to Treasury regulations, 
case law from the United States Tax Comt, and an opinion letter drafted by an 
experienc~d trux lawyer~ Thi$ argun1entis unpersuasive. 

First, as is evidenced by Burks '.7 attempt to submit evidence that went far beyond 
the four comers of the indictment, his argument was not raised in the appropriate conteX.t. 
The resol11tio11 of such a question about the application of the tax laws to the specific 
facts of'the case is a quintessential role of the jury. The problematic nature of Bnrks' 
argument is ol11y highlighted by Mallas itself Iii that case, the court determined that the 
apptopriate application ofthe·tax laws to the defendants; conduct vvas highly debatable 
and tl1erefore that their convictions could not be sustained; however, this determination 
only occurred ·after· ·a full jury trial. Therefore, lvlallas does not indicate ·that it is 
appropriate for the district court to conduct a mini::-trial to deten11ine how clearly the tax 
laws apply to theJacts of tlie case when ,evaluating a pr{{trial motion to dismiss. 

Second, even on the merits, Burks' argument about the F orn1s 1099 is 
unpersuasive. In essence, Burks argl~es it 1vas coITect to include as i.J:icome on the Forms 
1099 both awards received in. cash and those reinvesferc1 becauSe the reinvestec:i award~ 
counted as income that the affiliates had ''cmistructiv1ely receiv"ed." U1ider the tax 
regulations,,. incoine is co11stmctivel y received by a taxpayet when it. is cicredited to his 
account~ set apa1t for him, of otherwise· made available so that he may dravv upon it at any 
time, or so that he could have drawn upon it dming the taxable year if notice of intention 
to withdraw had been given.',26 C.F.R. § l.451-2(a), The Forms 109'9 that RVG issued 
to its affiliates indicated that the affiliates together constructively or actually received 
more than, $108 million of ir~come in 2011; however, RVG's revenues in 2011 were only 
$~ 7 ntjllion. Basec:i on this revernJ.e stream, it• would have been impossible to conchide 
that more than. $10~ million was "made availal?le [to affiliates] so that [they] may draw 
np011 it at any liri1e'' and, the.refore? it was not v~gue or . highly debatable whether the 
affiliates ha4 constructively received all of the incon1e that the Forms 1099 reported. 
Accordingly,. even on the merits~ Butks' argunie11t is unavailing. 

(Continued) 
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III 

Burks next argues that the district comt erred in denying his motion for acquittal 

on Count 4 and, specifically, that the government failed to n1~oduce sufficient evidence 

to support 1:1 Klein conspiracy conviction because there was no evidehce that the 

co1ispirators intended t6 impede the IRS. 

The.· denial of a motion for acquittal is reviewed de novo. United States v. ff'hite, 

810 F.3d 212, 228 (4th Cir. 2016). In deciding such motions, the ''que,stionis whether, 

'viewing the evidence in the 1ig1~t most favorable. to the prosecution, any rational trier of 

fact coul.d have f om1d the essential elements of· die crime beyond a reasonal?le doubt :>n 

Id. (emphasis in original) (quotingJackson V; Virginia, 443 U .. S. 307, 319 (1979)). 

The govenunent introduced more than sufficient evidence to allow a reasonable 

jury to find that Burks and his co-conspirators entered into fill agreement with· the intent 

to itnpecle the lawful Jimctions of the ·IRS. For example~ th~ government introduced 

Third~ even accepting Burks' argument about. the Forms I 099, the indict1nent 
alleged a .second overt act: that Burks and his. co-conspirators cteated numerous e-wallet 
accottnts and failed to keep appropriate records in fill attempt to stymie the IRS. 
Therefore, the indictment appropriately alleged each element of a Klein conspiracy even 
disregarding the overt act ll;ivolving the F onns 1 ()99. 

5 Because the district comt' s refusal to dismiss Count 4 was prope:r~ we need not 
detennine whether any prejudic'e resulting (mm this decisiot1 infected the other counts; 
however:i we qbserve tlu~t t4e disµict COl~tf: apiJfopriately gaveJiiniting instructtollS WheJ:I 
allowing the introduction of evidence that \Vas only admissible as to Com1t 4, JA 1557. 
Because ''w;.e assume that jU.ries ·abide by the instn1ctions gi\ren to them,'' United States v~ 
Hagef, 721 F.3d 167, 189, e·~/e11 if the district court had been incotrect to deny Burks; 
motion to dismiss, we would 11ot hold that this eiTor infected the other com1ts of 
conviction~ 
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evidence that Burks and his co-conspirators operated a business wit11 nearly a billion 

doUars in revenue and did so without maintaining any ac,curate business records or 

ledgers; that both RVG a!ld ·Burks repeatedly faile(l to file income tax returns; tl1at 

members of the ponspiracy repeatedly discussed how to structure their scheme to avoid 

attracting the attention of federal regulators~. includn1g specifically discussing on at least 

one occasion the potential opening of a data center in the Cayman Islands where the IRS 

could not operate; and that after tl:te company's bank grew suspicious of the large volume 

of de1)osits a11d filed multiple suspicious activity reports withtb.e United Sttttes Treasury, 

RVG opened a number of e-wallet accounts and comingled funds in those accounts in a 

\.vay that made it difficult to determit1e how much money was flowing in and out of the 

company. Even without considering the false Fonns 1099, this evidence was. more than 

sufficient to allow the jury to find that Burks and his co.,.conspirators had the intent to 

impede the lawful fn11ctions of the IRS. CJ United States v. Stunnan, 951 F.2d 1466, 

1473 (6th Cir. 1991) (holding that the intent element of a Klein cot1spiracy was 

adequately alleged where the defendant ''set up a complex system of foreign and 

domestic. organizations, transactions among the corporations., an:d foreign bank accounts,,: 

that ''preyent[ ed] the IRS from performing its a,uditing and asse~su1ent finlctions'T 

Tilis conclusion is bolstered by ·the evidence concemirig the fal~e F orll1s 10~9 ~.As 

discussed above~ Burks and his co-conspirators issued 9 ,000 Fofi11s 1099 that, iil 

aggregate~ misstated the income that the affiliates had. received from ZeekRe\vards by a 

staggering degree. The evidence at trial indicated that the co-conspirators' purpose in 

preparing t11ese false returns w.as to lend ai1 ~ir of legitimacy~,. st(;lbility, .and profj.tability to 
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their scheme, \:vhich purpose iiecessarily includes: the intent to have the affiliates file the 

false Fo:nns 1099 with the IRS and thereby impedethe IRS's ability to perform its duty of 

appropriately determining the ta~es owed. by each affiliate, Therefore, although Burks 

and his co-conspirators may have had a multiplicity of pmposes in mind when issuing the 

false F onns 1099., the intent to impede the IRS was much more than a 1''collateral effect'~ 

of the agreement but was mstead ("one of its purposes.'~ 'f""ogt, 910 F .2d. at 1202. 

Accordingly, the govem1:uent introduced sufficient evidence at trial to allow a 

reasonable' jury to conclude that Budcs and his co-conspirators had the intei1t to impede 

the IRS and the district court properly denied his moti01i for acquittal on Cou~nt 4. 

IV 

Lastly, Bnrks. argues that the district cmut e11'ed by not allowing him to introduce 

ceitain documentruy evidence, during the govermnent's case-in-chief under Fed. R Evid. 

I 06, vlhich provides th,at if na party introduces all or part of a \vriting or recqrded 

statement, an adverse party may require the introduction, atthat time, of any other part-

or any other writing or recorded stateinent- that in faitness ought to be c.onsideted at the 

same time?' During its direct examination of Olivares, the government· introduced 

communications between Olivares and Burks in which Olivares asked for the <4ty's 

cmnpounder and Burks responded almost illstfQ'.lfa!leo~sly. During cfoss-e~ai11ina~joh_ of 

Olivares" Butks attempted to ititroduce separate cor1versations between Oliv(fres and 

Burks in which Burks took longer to respond.. In ·addition,. when the government 

introduced RVG emails showing that Burks had approved advertising language that was 

misleading, Burks attempted to introduce other conm:mnications in which he criticized 

19 



other advertisements for being misleading. Vlith 011e minor exception, the district court 

refused to allow Burks to introduce the exhibits during cross-examination and instead 

required hi111 to wait m1til bis own case. to do so~ 

We ''revietv decisions to ad1nit ·evidence for abuse of discretion." United States v. 

Vidacalc,,553 F.3d 344, 348 (4th Cir~ 2009) (n1temal quotation marks omitted). Undetthis 

standard, we maynot substitute our ''judgment for that of the di.strict comt" and may only 

reverse if the district ''court's exercise of discretion, considering the law and the facts, 

was arbitrnry or capricious.,,, Id.. (internal quotation marks omitted), In this case, the 

district court did not ab11se its discretion in refusing to admit the evidence undet Rule 

106,. and Burks was not prejudiced by the district court's decision ·to force him to \¥ait 

untilhis m¥Il case to admit the evidence in question; for three reasons~ 

First~ Rule I 06 did not apply to the evidence in question because '(there was no 

partially introduced conversation that needed clarification or explanation." United States 

v~ Wilkerson,· 84 F .3 d 692, 696 (4th Cir, 1996). The purpose of Rule 106 ''is to ptevent a 

pruty from misleading the jmy by allowing into the tecord relevant portions of the 

excluded testimony which clarify or explain the pa11 already received.'' Id. In this case,. 

the c01iver:satio11s introduced by the government were not th~ms~lves partial or 

misleading1• Instead:> they \Vere cmnplete conversations or email exchanges t11;it showed 

Burks at least soinetimes responding almost innnediately to a request for the day's 

compounder and at least sometimes approv:ll1g misleading language. Although the 

evidence the defense wished to introduce may have, like any defens~ evidence,. provided 

a c-0unter-balartce to the government's inculpatory evidence, it would not have completed. 
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it or clarified any misleading aspect of the governmenC.s e:v~idence. Accordingly, on its 

face, Rule 106 did not. apply to the evidence and the district court did not abuse its· 

discretion in de:elining to .ad11Iit it during the govermnent's case-in-chief. 

The propriety of the district court? s decision. is reinforced by the particular nature 

of the evidence that Blirks 1.¥ished to introduce because none of the evidence. was 

especially exculpatory. The exhibits showing Burks' nearly itmnediate provision of the 

daily compounder were used to support the argument that· Burks .often drew the: 

compounder out of thin air. rather than appropriately de:riving the compounder from a 

fonnula based on the daf s revenue and the aggregate number of VIP Points held by 

affiliates~ The govehm1ent supported ·its view of the compom1der as a fictitious figure 

with multiple types of evidence; including that Burks often told Olivares to simply use 

the compounder that had be~n ·used the vveek before and sometimes pre-selected the 

compounde:r' before knowing what the day's revenue would be. The documents that 

Burks wished to introduc,e-showing that he sometimes took a few minutes before 

responding to 0 livares, inquiries-were hardly exculpatory given all the other· evidence 

about how the compounder was calculated. Similarly, to supp011 the fraud-related 

eleme11ts, the governn1ent diq ~10t need to show that Burks always approve.d of 1i,lisleading 

advertisements but only that he sometimes inade or approved of materially false or 

misleading statements_ Accordingly, the evidence that Burks sometimes criticized 

particular misleading advertisements was not especially relevant and the district court did 

not eirin refusing to amnit it dmiugthegovermnent's case~in-chief 
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Lastly, even if the district court's decision wete erroneous, it was hannless eITor 

because defense counsel was 11ot prevented from asking Olivares during cross-

examinatio11 about whether Burks sometii11es paused. before responding to the 

compounder inquiries or occasionally c:riticized misleading language in advertiseme!Jt~. 

Moreover, Burks was able to intrnduce the eVidence during his own cas¥. In light of the 

avenues that Burks retained for both attacking the government's evidence and, later, 

introducing his own, he was not· materially prejudiced by the disfrict court's refusal to 

(lllow hit:n to admit the evidence during the govenm1enf s case-in:--chief, and any error 

would be hatmless. 

v 
For the foregoing reasons, we hold that the district court properly denied Burks' 

motions to dismiss Count 4 of the indictment, for a judgment of acquittal, and to 

i~1troduce evide11ce under Rule 106. Therefore, the district court's judgment is 

AFFIRMED. 
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UNITED STATES DlSTRICT COURT 
WESTERN DISTRICT OF NORTH CAROLINA 

CHARLOTTE DIVISION 
DOCKET NO. 3: 14 .. cr;..00208 .. MOC .. DSC 

UNITEDST:ATESOF AMERICA,, ) 
) 
) 
) 
) 
) 
) 
) 
) 

Vs. ORDER 

Defendant 

'THlS 1\1IATTER is befOr'f: the court on defendant~s Motion to Dismiss ():mnt Fout. Count 

Fout ofthe Iridictt1le11t. Comit Four charges defendant with conspiracy ti1 iJtnpede the IRS by, in 

pattt providing affiliates with false F'o11ns 10:99 fortax year 2011. Arguing consttucti:Ve receiptof 

iuco1:he and fhat Zeek affiliates believed they bad a right to receive payment 'of fw1ds ap .. · · pearins.• ·. as 
~ . . ... . : ' 

·eartrltlgs:~ defendant moves to dismiss Count Fout. 

Re,:iew of Count Fout reveals that the United. States has .alleged ·each element of the 

:offen·se. Further~ whether o.r n.ot the goven1me11t's evidence V\rillprove those elements is a matter 

for resolution attriaL Finally~ ·defendant's theory ofcortstructive receipt is a defense and not a 'bar 

to the government brmging such charge.. While of little momentat tbis pt)int inasnlUcb as the 

Grand Jury ha.s found probable cause, the govemm.ent has forecastevfdence which~ if p.roved at 

tdal'.' ·could support •a nndinfl .by a jury' that defendant conspired to impede the IRS by pt<tviding 

false FORMS 1099 for tax year201J. The govenlment1s responsive proffer indicate.sthat as part 

ofthe sche1ne to· defraud affiliates,. defendant ,and others e.ncouraged affiliates not to draw out 

''eatnmgg'' · that they believed ·they l1ad , eart1ed, but vihich ea.mings did not iu fact exist The 

:govettunent,ccmtends that defendant and others issued 1099s to affiliates in 2011 of apprtJXimately 
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$96 111illim1~ when in fact the company earnings were only $37 milHoq: Tbu,s" the gpvemment 

appears to oont~nd that tbe scheme's use a,nd i~suance oftpe 1099s not qnly perpetuated the fraud 

on the affiliat~s,, it also .impeded the operations of the I!lS. The gover.11111~nt further argues that 

defendanf s constrnctive receipt theory is defective as not only can defendant not show that the 

money Wa$ ~'set apait'' fbr each ~ffiliate* as defendant could not set apa;rt fuuds that wete never 

received. 

A motion to dismi~s is governed by Rule 12(b )(3)(B}~ Federal Rules ofCrin1inalPrqcedure~ 

That rule provides that the court :rliay dismiss a c9u1it where the indictment "fails to inv9k¢ the 

court~sjt}risdfotion or to. state ai1 offense.'' Fed.RCri111.:P. l2(b)(3)(B). Anfodictmentis defective 

if it alle:ges a violat.ion of ru1 unconstitutional statu,te, or if the •talle.gatio11s theteili. even if true,. 

would not state ati .offense.·;.~. U11itedSta:tes v. Thomas,, 367 F3c.l l94~ 197 (4th Cir. 2004), Here .. 

the coµrt finds nq rei;t$Qll to dismiss. Co.µ11t Fout~ The motion will be denied and defendant may 

ren~w the 1hotion at the cortclu.sion of the govern111e11t'sevide1i¢e; 

ORDER 

IT ~s, THEREFORE, ORDERED that defe11dant's Motionto Dismiss Count Four (#68) 

is DENIED withc:mt prejudice. 

2 
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UNITED STATES COURT OF APPEALS 
FOR THE FOURTH CIRCUIT 

No. 17-4143 
(3:14-cr'.""00208-MOC-DSC-l) 

UNITED STATES OF AMERICA 

Plaintiff- Appellee 

v. 

PAUL BURKS 

Def~ndant - Appellat;It 

ORDER 

The court de11ies the petitionSorrehearing and rehearing en bane. No judge 

requested a poll under Fed~ R. App~ P. 35 on the petition for rehearing en bane~ 

Entered at the direction of the panel: Judge Wilkinson:i Senior Judge Traxler, 

and Judge.·Bri.nkema~ 

For the Col1rt 

Isl Patricia S .. Connor, Clerk 
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UNITED STATES DISTRICT COlJRT 
FOR THE WESTERN DISTRICT OF NORTH CAROLINA 

CHARLOTIE DIVISION 
No .. 3:14-CR-208-lVIOC 

UNITED STATES OF MIERICA 

PAUL BURKS 

1V10TION TO DISMISS COUNT FOUR OF THE INDICTMENT 

J\.fr~ Burks:> through undersigned counsel, moves: to dismiss Corn1t Four of the Indictment 

on the grounds that the interpretation of laws goveming · taxability of connnissions paid to 

ZeekRewards affiliates is vague and/or highly debatable such that it was a legal impossibility for 

an individual to '~illfullf' violate the law in this circumstance .. Accordingly:> principles of nue 
Process require di~missal of this count of the indictment Sef! United States v. lyfallas, 762 F.2d 

361 (4th Cir. 1985). In support ofthismotion) Mr. Burks shows thefollowing: 

Count Four of the: indictment alleg~s that Mr. Btt:rks and others conspired to impede the 

fawfirl functions oftbe·Internal Revenue Service by falsely attributing ii1come to ZeekRewards' 

affiliates" Specifically~ Cmmt Four alleges that Mr. Burks and his alleged co-conspirators 

"mtlawfully, voluntarily, intentionally and knowingly'~ caused to be filed false IRS FoimS 1099 

in the names of ZeekRewards affiliates which repented fictional income. [Doc. 1 if 50] The 

income was fictional, the indicfn1ent allegesj because the Fonns 1099. issued that year reflected a 

total of$108 million paid to affiliates, while the actual ammmt paid out was allegedlyle~s than 

$13 million. [Doc, 1 if 37] 

APPENDIXD 
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The explanation for the apparent diScrepancy is that,. as. the indictment also 

acknowledges, the Forms 1099 issued to ZeekRewards' affiliates were based on "all consfmctive 

incomereceived .. '-' [Doc ... 1'jf28] Under this doctrine, affiliates were subject to tax for all income 

they were entitled to claim,. whether or not they actually claimed and received it. S~e 26 C.F.K § 

1.451-2 (income not actuallyreduc:ed to a taxpayer's possession is constructively received by 

him in the taxable year during which it is credited to his account, set apart for him, or otheiwise 

made available.so that ·he may draw upon it at any time). Further, affiliates were alsq subject to 

tax fQI the value of bids they chose fo··repl!rchase·in.lieu.ofa cash payment. See Treas. Reg. § 

l.61-l(a) e'gross income means all income from whatever source derived''); Treas.Reg.§ 1.61-

1 ( d) {gross income includes income realized in any fmm, whether in money; propetty or 

ser\lices, and that income can be realized"in the fonn ofproperty, as well as in cash'')~ 

As set forth in the attached 1nemorandum, the applicability of the constmctive receipt 

doctrine_ is sttbstantiated by a review of the applicable regulations~ a: teVie\v of the relevant 

1lllings of the futeinal Revenue Setvice, and the opinions of experie11ced tax coujisel. As ML 

Burk$ c;;u1 demcmst:rate to this Comt, the applicable faws are vague and the g9vemrnent"s 

position is highly debatable. The defense position is at least as~ if not more., plausible than the 

government's interpretation. Pretrial dismissal of Count Four is therefore appropriate~ 

"'WHEREFORE Mr. Burks asks this Court to set this .matter for pretrial hearing and 

dismiss CountFour of the indictment. 
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Respectfully submitted this tlie 7th day of Jnne, 2016. 

Isl Noell P. Tin 
NoellP~ Tm 
N.C. Bar No. 20603 
r1tin@tllifidton.com 

Isl C. Melissa Owen 
C; Melissa Owen 
N.C. Bar NcL 28903 
c1uowen@tinfulton.com 

Isl I acob H. Sussman 
Jacob H. Sussman 
N~C. Bar No. 31821 
jsQ~sman@tinfulton'.com 

TIN FULTON WALKER& OWEN PLLC 
301 East ParkAvenue 
Charlotte,_ .NC 28203 
T: 704-338-1220 
F: 704~338-1312 

Cozinsel for Paul B1';rks 
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CERTIFICATE OF' SERVICE 

The undersigned hereby certifies tllat s/he has served the foregoing pleading with, t]J.e 
Clerk of Court usuig the C1vl/ECF system, which will send notification of such filing to co1msel 
for the government: 

Jenny Grus Sugar 
jenny.sugar@usdoj.gov 

Corey Ellis 
· corey~ellis@usdoj.gov 

This the 7th day of June, 2016. 

Isl Noell P. Tin 
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UNITED STATES DISTRICT COURT 
FOR THE WESTERNDISTRICT OF NORTH CAROLINA 

CHARLOTTE DIVISION 
No .. 3:14-CR..:208-MOC 

UNITED STATES OF AMERICA 

vs .. 

PAUL BURKS 

MEMORL\J'lDUl\1 OF LAW IN SUPPORT OF 
MOTIONTO DISMISS COUNT FOUR OF THE· INDICTMENT 

Cou_nt.Four Ellleges an almost unheard of type of Klein conspiracy: one in which the 

alleged wrongdoers are charged with conspiring to rep01t nwre taxa}?le income than the 

government says they were required to repmt This counterintuitive allegation hinges 011 the 

equally novel proposition that by issuing Fmms I 099 based on the doctrine of constructive 

receipt~ ML Burks was attributing '(fictional ii1come'' to affiliates and cofnmitting tax fraud. 

The doctrine of constmctive receipt is codified in IRS and Treasury regulations, various 

administrative mlings, and a body of case law from the federal courts~ Iii simplest tem1s, it 

means that i11come is recognjzed at the point that a taxpayer has a vested tight to receive 

i~ediat~ payment.in money or property, even if the taxpayer's actual receipt of the payment 

comes at a later date. As the indictment acknowledges, ZeekRewards affiliates who deferred 

receipt of cash awards were issued Forms 1099 based on this doctrine. 

As the authorities cited below make clear, the legal premise underlying Count Four-· that 

constructive receipt should be equated to or treated as synonymous with tax fraud-is highly 

debatable or simply wrong. Where the law is vague ot highly debatable, a defendant actually ot 

case 3:14-cr~oo2oa-Moc~osc Document 69 Flied 06/08/16 Page 1 of 9 

59 



linputedly lacks the requisite intentto violate it as a matter of law. See U11ited States v. Malla~, 

762 F.2d 361 {4th Cir. 1985). Accordiµgly, Nfr. Bmks moves to dismiss Count Four on the 

grounds that it is a l~gal impossibilityfo. \villfully violate the law in this area. 

I. RELEVANT BACKGROm1D INFOR."MATION 

Count· Four' of tl1e indictment alleges, in pe1iinent pati, that in 2012 ]vfr. Burks and his 

alleged co-ccmspfrators caused to be filed false IRS Fo1ms 1099 in $e names of Zeek:llewards 

affiliates with the .IRS which reported fictional income~ [Doc. 1 ·~ 50] ·Tue income was fictional~ 

the indictmentalleges, because the Forms 1099 issued that year reflected a total of $108 nriUion 

paid to affiliates, '¥hile. the actual amount paid ol.ltwas less, than $13 million. [Doc. 1 ~ 37] The 

indictment also acknowledges that· Z~ek:Re\:vatds affiliates were issued Fonns I 099 for 2011 

based on "'111 constmctive income received.'' [Doc~ 1 ir 28] Thus, the issue taised by the 

allegations in Count Four is whether constn1ctive receipt is the equivalent of tax fraud or is, 

rathe:r; a coned interpretation of the applicable laws. 

II. THE LEGAL STANDARD 

"[T]lie element of \Villfulne.ss protects the average citizen from criminal prosecution for 

innocent mistakes in filing. tax fQI1JlS that may result from nothing more than negligence or the 

complexity of the tax laws. Willfumess: requires the voltmta1y,, intentional violation of a known 

legal duty as.a condition preC'edentto criminal liability.'' United States v~ lYfcKee, 506 F3d 225, 

236 (3d Cir~ 2007) (citing Cheek\'. Ui7ited Statesi 498 U.S. 192 (1991); United States v. 

Pomponio, 429 U.S. 10, 12 (1976)). By defilrition~ "voluntary'iutentional violatibn of a know1i 

dut)f' requires that the duty involved be knowable. Mallas, 762 F.2d at 363. Ctiminal 
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prosecution for violation of an tmclear duty itself violates the cleat constitutional duty of 

. government to warn citizens whether a particular condud is legal or illegal. Id. 

In Mallas, the Fourth Circuit vacated the tax evasion convictions of hvo investment 

a(lvisors based on a tax shelter they promoted involving investments in co~l mines. The 

prosecution hinged on the question .of whether a1lllual advance minimun1 royalties ·were properly 

deductible as a business expense. The Fourth. Circuit found the applicable taix laws were "vague" 

and <'highly debatable'' to the degree that both the govemment and the defendants were able to 

aiticulate plausible theories as to which interpretation was correct hI vacating the convictions; 

the Fomth Circuit stated: 

Grave penalties. rest. in. this. case on an unst1bstantiated theory of tax la:vv': that the 
defendants promoted fraudulent deductions if the Trinity coal holdings were not 
sufficient ·to warrant complete tecoupment of all advance royalties at the 
beginning of the lease but were sufficient to wanant complete recoupment of all 
advance royalties as each annual payment Jell due.3 \i\lhatever eventual success 
this proposition may enjoy as an interpreta.tion of tax law-a. destiny we do not 
influence .here-present authority in support of the theory is far too tenuous and 
cotnpeting interptetatioti.s ofthe applicable law far too teasqna]JJe to justify these 
convictions. 

*·* * * * 
Contrary to the conclusfon of the government, however, a det~tmination that tlie 
prosecution theory of § l.612~3(b) is ''reasonable and weU~supp01ted'' does not 
prove that "'defendantsi chiim that they could not have knpwn what the law 
required is fiivolous." Defendants, too; advance a "'reasonable and well-
supp011ed" reading of§ l.612-'-3(b). 

Mallas, 762 F.2d at363-364. 

R~re, the prosecutiQn 's claim that iss11u1g · Fmms 1099 based on constructive· receipt 

constituted criminal tax fraud is undermined by the applicable tax regulations, case law, and the 

opinions of experienced tax counsel. The defense interpretation of the applicable laws is, at a 
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1nitllmll111., reasonable and well supported to the degree that criminal comt is not the appropriate 

forum to resolve the government's claim. 

III. CONSTRUCTIVE RECEIPT GOVERNED THE ISSUANCE OF FORMS 
1099 TO ZEEKREWARDS AFFILIATES 

A. Constructive rec·eipt defined. 

Under the governing regulation, "income although not actually reduced to a taxpayer's 

possession is constructively received by him ill the taxable year during whicl~ it is credited to his 

account, set apa1tfor him, or otherwise made available so that he may draw upon it at any time, 

or so that he could have drawn upon itdmjng the taxable year if notice ofintention to withdraw 

had been given." 26 C.F.R. § 1.451--2, Treas. Reg~§ L451-2~ As the United States Tax Court 

explained: 

The concept of constructiv~ receipt is well established in.~ law .... Following the 
regulatory definition, comts have held that income is :recognized when a ta.xpayer 
has an unqQalified, vested light to. receive itnmediate payment Se:e Martin· v. 
Commissioner, 96 T.C. 814, 823 (1991); Ross\( Co1111nissio11etj 169 F.2d 483, 
490 (1st Cir. 1948) ... Nonnally, the, constmctiv~ receipt doctrine precludes the 
taxpayerfrom deliberately b.nnili,g ]Jis back O'.Q- income otherwise available. See 
Martin v. Commissioiier~ supta; Y:oung Door Co. v. Com1nfa'sioiut1·j 40 T.C. 890; 
894 (1963) ... In any event, the essence of constnictive receipt is the unfettered 
c011trol over the date of actual.receipt See Hofnung·v~ Comn1issio11ei·., 47 T.C. 
428, 434 (1967). 

Ames v. C.LR.~ 112 T.C. 304, 312 (1999). 

Constructive receipt is thus not a novel concept in tax law. 

B. ZeekR~warc:Is a:ff'ili~tes constructively receiVed income each time Rex Venture 
Group.set the Daily Reward .. 

Consistent with the above-cited auth01ities, affiliates were in control over the timing of 

when they.received aw""ards from Rex Venture Group. As set out in an opinion letter from tax 

attorney C1rrtis Elliott, whose, resm:ne and letter at(! attached hereto as Exhibits., A and II,, the 

relevantfacts are as follows.: 

case 3:14;.cr-00208-MOC-:DSC Document 69 Filed 06108/16 Page 4 of 9 

62 



At the end of each day, the Company would determine the day's profits ~d 
provide: qualifying Members ·with an award (the "Award"). This Award was 
allocated by VIP Points accumulat(!d by the qualifying. Member.· Each qualifying 
Member could elect to receive the.it award as cash o:r C.ould use this award.'s cash 
balance to.purcbase sample bids. 

Each qllalifying ~iieniber could select what percentage of their award would be 
used to purchase sample bids instead of receiving the award in cash" Qua~ifying 
Jvfembers could select - in five percentage increments ~ betvreen l 00% bid 
repurchase and 0% bid repurchase (which would indicate the entire reward to be 
paid in. cash). By selecting a percentage ofthe daily Retail Profit Pool A\vard to 
be received in cash of less than 100%, the remaining percentage of the Award was 
issued in. the form of additional bids) that if subsequently given away cquld b~ 
converted into Points, thereby increasing the Member's share of Retail Profit Pool 
allocation for subsequent increased participation in the Retail Profit Pool. The 
default selection for qualifying Members was 100% bid re~purchase~ although the 
choice always remained with the qualifying Member. 

·Depending on the da:ily decision Inade ·by ea.ch qualifying Member, the A'\¥ards 
received by a, qualifying Member may have consisted entirely of cash, entirely of 
bids, or .some percentage ·combination of both. The Form 10998 iss11ed to each 
VIP Member included the amount of cash awarded and the value of bids 
repurchased vlith their daily Awa;rd to a;ndreceived by -each.Methber. 

In other words, ·whether Zeek:Rewards affiliates were paid in cash or repurchased bids, 

and when; was up to the affiliate. But these were accessible from the point that Zeek dete1mined 

the Retail Profit Pool award. As a result1 affiliates were in constmctive receipt of income from 

the point that it was :made available to them. 

G. Experienced tax counsel agree that ZeekRe,vards affiliates consU·uctively received 
income. 

At the same time Mr~ Burks is facing a tax: fraud charge before tlris Com1,. the Receiver 

for Rex Venti1xe Group is ill litigation \¥ith the lawyer who provided the opinio:n for . the 

company, and advised 1\fr_ Burks accordingly, that ZeekRewards affiliates consttuctively 

re.ceived income. ThatattomeyisHoward.Kaplan, who at one timeworked for the IRS and has 

30 years' experience practicing in tax law. As the Receiver has alleged in parallel civil litigation, 

in February 2012; Ivt:r~ Kaplan advised Mr. Burks and the company a5 follows~ 
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I concur tb.a.t because of the way your plan is strQcturaj_, there is constructive 
receipt [of affiliate income] because of the choice your affiliates have~. Perhaps it 
can he compared to dividend reinvestment, where one chooses to buy more stock 
rather than cash out the diVidends. 1 

Civil litigation notwithstanding, the fact that experienced tax counsel gave J\1r. Burks this 

advice up.derscotes the degree to which reasonable minds ca.n and do disagree over tbe Jaw's 

requirements. 

In fin1her support of tl1e reasonableness of this position, the attached opinion letter from 

Curtis Elliott2 states: 

It is my opinion that each Member who elected. bid repurchase as their Award 
would reaf;onably be treaJed as being in constructive receipt of gross incon1e at 
the time the bonus percentage. was. calculated and the resulting in kind bid 
repurchf!$e were set aside and credited to such Member's account. The fair market 
value of al1y such Pomts awarded wer:e therefore properly included in the 
Member's gross income and propedy repmtahle on the l099s issued by the 
Company~ tp the extent of the PoiI1t award's fair market value. 

Relevant authorities which support this opinion include·Revenue Ruling 68-365,.1968-2 

C.B. 418; Revenue Ruling70-331, 1970.,I C.H. 14; and Denver &Rio .Grande Western Railroad 

Company v. United States, 318 F.2d 922, 11 A.F.T.R. 2d 1600 (Ct. CL 1963). This opinion, and 

cited authorities, lends further credence to the legitimacy and reasonableness of the defense 

positioIL 

n. Failure to a~count for f;<mstr:uctive r~eipt of income can al$o lead to criminal 
prosecutfon .. 

Another measure of the debatability of the goveimnent'S position ,v.ith respect to Count 

Four is the fact that Vtril!f41 failure to report const111ctively received income can supp91t a. t&x 

prosecution as well. In United States v. Kottwitz, 614 F.3d 1241 (11th Cir. 2010), opinion 

1 Bellv. Kaplan, No. 3:14-cv;:.352 [Doc. l, 43] 
2 Ivtr. Elliott is .. a. partner jn. the Charlotte law fum of Culp Elliott & Carper1ter, whose pra.ctice is e~~usively devoted 
to tax.law~ 
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vacated in part on oihergrounds, 627 F.3d 1383 (11th Cir. 2()11)~ the Eleventh Circuit upheld 

the convictions· of three defendants ·for various fo1ms of tax evasion and· tax fraud. Th:e Eleventh 

Circuit.' s analysis upholding convictions for underreporting income includes the follmving 

passage: 

Income should be included in ail individual's gross income during the year that it 
is received_ by the taxpayer .. 26 U.S.C. § 4~1(a); 26 C~F.R. § 1.301-1 (a 
dividend becomes taxable when it is ''unqualifiedly ·made subject to [the 
shareholders'] dernands.');A11ery v. Comm'r of ln(emal Revenue, 292 U.S. 210, 
2J5 (1934) (a dividend becomes taxable to the shareij.older upon actuaLi:eceipt). 
The receipt of income can be actual ot '·'constn1ctive/' ''Constnwtive receipt'' of 
income occurs when it is ''is credited" to the taxpayers account and he can draw 
upon it 26 C,F.R. § 1.45l-2(a). Constructive tece1pt does not occur, however, "if 
the taxpayer's control of [the received income] is subjectto substantiallimitations 
or testrictions.n Id. A consfructive dividend is a corporate disbursement for the 
benefit of a shareholder and must be reported by the shareholder as income. 
r)nite,d States v. Me14-~, 923 F.2d 67, 68 (7th Cir.1991). 

Although the personal -,expense, entries in Circle's books could not have: been 
charact~rized as dividends or balanced in relation ·to Junior's and Senioris 
shareholder interests until the end of Circlei.s accounting year, the jury possessed 
sufficient evidence to convict on Counts Three, Four and Five: 

Kottwitz, 614F.3d at 1268-1269 (internal footnotesrnmitted). 

The fact that one can be criminally prosecuted for willfully reporting constructively 

received income" or willfully failing to report constructively received income, is the clearest 

illustration of the vagi1eiless of the law and is the evil tµe lvf a llas opinion sought to addtess. 

CONCLUSION 

As the Fourth Circuit made clear in Mallas, "The uncertanity of a tax law, like all 

questions of vagueness, is decided by the court as an issue of law.'' 762 F.2d at 364 (citing 

United States v. Critzer, 498 F.2d 1160, 1162 (4th Cir. 1974). Accordingly, :Mr. Bw-Ics, tlu:ough 

undersigned counsel, respectfully asks the Court to set this matter.for healing and dismiss Count 

FOlff. 
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Respectfully submitted this the 8th day of June~ 2016. 

Isl Noell P. Tin 
NoellP. Tin 
N.G. Bar No. 20603 
ntin@tinfulton.com 

Isl C. Melissa Owen 
C. Melissa Owen 
N.C. Bar No. 28903 
cmowen@tinfitlton.com 

Isl Jacob ff Sussman 
Jacob.H. Sussman 
N.C. Bar No. 31821 
jsussman@tinfhlton~com 

TIN.FULTONWALKER & OWEN PLLC 
301 East Park Avenue 
Charlotte, NC 28203 
T: 704-338~1220 
F: 704-33 8-1312 

Counselfor Paul Burks 
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CERTIFICATE OF' SERVICE 

The undersigned 'hereby certifies thats/he has sei:ved the foregoing pleading with the 
Clerk of Court using the CM/ECF system, which will send notification of such filing to counsel 
for the government: 

Jenny·Gms, Sugat 
jenl1y .~ugar@usdoj.gov 

Corey Ellis· 
corey,ellis@11sdoj.gov 

This the 8th day of June; 2016. 

Isl Noell P. Tin 
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ft'. Curiir Ellitllt, Jr. 
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M,ark L. RJ~hariisor1 
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/Uehaid A,. Petal: 
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Wftllam.L,.Mi!ls; lJI 
S')ldnl!yJ. :warren: 
8imjam111 E. IJean 
Mm:an W: Dunha1T1 
ClarlrH.C UCj 
Jrilm M.. Bunge 
JcJ/1irJ.Nail 
· Jbhrr R. Sichrlsr, ll 
Andrew B. Schwan 
Amlrew l. Dlnkelackc:r. 
MelfssrJ (:. JJryson 
7,achary .J.}.,fauf/011 ~· 

°'Llcelf.sed in SC 
Ntll (:IJl't'imily licensed in NC 

Re: E?Cp~Report Regarding Constructive Receipt ofRPP A.wards used for Bid 
Repurchase 

Dear Noell, 

You have re.quested that I analyze certai~ tax issues in the pending .criininal 
proceedings brought by the U.S. Government against Paul Btirks (uMr. Burks~'), former 
President and CEO ofZeekler~co.tn., in the matter ofUnited State.~ ,ofAnforica v. PauI·Burks, 
3;l+CR .. 2Q8&MOC. . 

The U,S~ Government .has charged Mr, Burks with a conspiracy charge under 18 
U.s~c.A. §· 371, alh~ging that he participated in a conspiracy to defraudthe United States. 
When the cQnspiracy is ai111ed. at defrauding the Internal Rwe.aue :Servicet this charge is 
frequently referred to as a, Kl~in cons,piracy, in which co-oonsp,iratqrs ~'defrau~· the 1.Jnite~ 
States. ljyimpedin& impail:'ing., obstructing and, def(}3ting lawful ftinctio11s of the Department 
oftbe Ti:easury in the i;:olleQtion of me .!tyy~uc; to wit,inwme taxes/ This COl1tiPirac:r chwge 
stems from th9.·issuanci;, of fonn l099s. (the •tl099s'') .by l®kl~r .. COlll: or the Rex: Vroture 
Oroup,. LLC ·. (the "Company1». to nw:mbers. (th~ HMembe175'') of ZeekRewatds~ an affiliate 
advertising. division oftheCompany~ 

I have been provided arid have reviewed, the Zeekrewards website based on web 
pages dated: May 14~,, 2012 and .May 31, 2012. According to the terms of participation 
expressed. on the Zeekrewards website, initial· VIP Profit Points ('4Points"1 cotild ·be acquired 
by Member8 and further enhanced subsequently under a profit participation plan, Each 
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Member wh-0 ll1et certain spe:ci,fied requiremeqts would htiv~ an 9pportunity to be, awarded a 
shar(; in a profit participation pool by Members of up to: 50% of the .C<:;mpany's daily net 
profits (the "Retail ProfitPooP'). 

At the end of each day, the Company would determine the dats profits and 
PfOVide qualify.illgMembers withmiawatd (the '\f\:ward') .. This Award:',~allm~ated by.VIP 
Points ~ccumulated by the ·q~ajifyi,ng. Member~ Eacbqualif~g Memb~ cowd elect.to receive 
their Award. as cash or could use the ,A.ward's cash ·balance-to purchase sample bicis. Prior to 
knowing 'j:he da.il:t profit Award, ea:qh qualifying Member ;would 1:13Yt? to decide by selection 
on thatMember's account -page (host~d ontb Compa,ny's,.website).,c,f fh~ percentage split of 
receiving cash versus purchasing ·f1tlditional bids. Each qµaJtfying Member could select what 
percentage of their award would be used to purchase sample bids instead of r~ceiving the 
awatd in cash. Qualifying Merilhers ooµld selecf- in five percentage iiforem.ents .,... betWeen 
1000;<,i bid repurchase and 0% bid· repurchase (Which would iridicate the entire Award. to be 
paid in c~h), By sele<;~ng a. percentage ()fth~ .d_aily Retail Profit Pool Award to be're~ved in 
cash. ofless than lQO%,; t:he remaining Percentage qf the A.ward was issued. in. the fonn of 
additional bids, tfo~t if subsequently given away could be convened into Poittts,. thereby 
jncrcasing th~ Memb,er~~ ~hare of Retai:[. Profit PQol aHQca.tipn for su[>seqµent increased 
partipipation in the R¢t~iL Profit Pool. Th~ qefau}t selection for qualifying Members was 
10~/Qbidre-purchas~ althoughthechofoe always remained with the qualifying.Member. 

Dependfrig oil the daily decision made by each qualifyi.rig Member~ ihe Awards 
received by a qualifying Member may have oonsfated entirely· of ca.sh, entirely· of bids~ or 
some percentage combination ofbothf TheFonn l09.9s issU;eclto each VIP Meiriber inCluded 
the amount ofcash aw~arded, commis$iona and the value of bids repurchased with their daily 
Award. to and received by ~ch Metn.ber.11te conspiracy:. charge brought· against Mr. llurb 
alleges thatthe, 1099s1mprop~lyincluded ·the additional cash rew~. that were u.sed for 
repurchase awtµ'ded to the qualifyin,gMemher:s. 

You have asked thatl provide an. opinfon of whether it would be a re:aSonable 
interpretation of federal ··tax law to find· that the qµalifying Meinbers• were in :constructive 
receipt of.gross iricome equal to Ufe faff market value.of the awarded cash that WaS utilized for 
bid repµrchase, and whether the fair· market·· value of .~uch 'in kind awards was properly 
re.w. rted on the l 099s issµed to each l\!{emb. er. ,.. .. : : .. ,. ' . : 

Unde(Section ·6l of th~ Internal .}ley~nµe Cod.e, 0 'grossincon1e means ~1 income 
from whatever soµrce derived~"2 Treasµry Regulatfons issued by the Internal lt~enll¢ Service 
(the HServlc~") p~ovide ·that gross income includes incpme realized in a:ny fonn, whether in 
ifioney}. progerty Or' services~ and-that bieon;Le can be realized ''in the form ·of ptOpertya as well 
as in. ca8h/~ If services of the taxpayer are paid for in property, ~e fair market value of the 
property taken iri pa:ymen:t 111ust be included hi income as compensation. "4 

21.R.c. § 61. 
: Treas. Reg.§ L6t.:l(a). 

Treas. Reg;§ L61-l(d). 
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;\dditiona.Uy, ·under the ~h receipts and disbursements method of accountfng in 
the computation of taxable.income (which is the method utiHzed by almost all individual 
taxpayers),, all items which consti.tute gross :Income (whe;tber in the fonn ofeash, property· in 
kind, or services) are to be included.in tlie taxable year· in which those items ate actually or 
const:tuetivelyreceived.5 Constructive receipt of an itemofgrossinoome occurs in the tax.able 
year whicllit ls credited to the taxp~y"r's ~ccount or othwwise setapatt for !lim.6 HoV(ever, 
incpm~ is not received if th~ taxpayer's control of its !'eCeipt is subject to substantial 
Umimtio,ns or res~ctjons; 1'7 

The Service ha.~i is~ued Revenue Rulings that addr~s when a taxpayer had income 
or. wages includibl~ in gross income. when receiving bonus or· award pE&yments in the form of 
property in kind. In Revenue Ruling 68-365; the .Service: examined whether trading stamps 
issued:bY a company to its employees., in payment of sales commissions, were illcluded in the 
definition of "wage,s,..8 The trading stl;lllips were credited and set aside in an account for the 
salesman~ wno could .ther,eafter us~ tho&e stamps ang r~~em i;h~ in. exchange for. various 
items of111erchandise atdesigp.ated re<lemptiQn. ceiiters. . The Service found that'~ges" 
"means a-11 remuneration for employm.ent! includingthe (fait market] value of ~l remuneration 
paid in any med1wn other than. cash." Therefor~ the SerVice ruled thaJ·~'the fair [market] value 
of trading stmnps distributed by the corporation and set aside for its em.ploy~s in payment of 
the commiS,Sions [was] inclU.d.ihle in "wages' for purpos~ of the Federal I~nce 
Contributions Act, the Federal Unemployment Tax A~ and the Collection of Income Tax at 
Source on Wages;"" 

. 1n·R..ev~ue Ruling 70~331, the Servk~e has further heldJhat prize points, awarded 
in kind to salesmen .. employees of participating .. dealers· that carried the taxpayer's products;, 
were includible ill. tbt: gross income of th~ ~plo)'t:~S when a\yarde,d~9 Each salesman of :a 
participatjng dealer would receive non.·cash prize points. based'. on sales made, as determined 
by the taxpayer. The points would be credited to the salesm,an's prize points account. The 
accumufated prize points in the .a~romi.t c~uld thereafter be iede~ed hy each salesman for 
111erchandise: prizes that wery listed in a cata19g of a.wards. 'J1le Service found that "the fair 
market valueofthe prize points .. award,ed, to ... a saj:esman·Wh() reports his. inco~e <Jn the cash 
receipts and disbursements m.ethod of ijccoµnting.is in9ludi~le ·in his gross, income .at the time 
the prize points are paid or otherwise made available to him~ whichever is earlier.'' 

Further support for immediate gross income inclusion of Pdirit:S can be found in 
Denver & Rio Grande Western Railroad Company v. United State§, 318 ~.2d 922. ll 
A.F~T.R. Zdl600 (C~. Gt;·1963). ·Th.ere the taxpayer,whlch was one of several railroads that 
purchased the PuHmru;i Conipany~ssleeping rail car b~iness> receiveq a .. car note "'as part of 
th~ t}"ansactio~ .. Jhi& prqmisso:ry note entitled the tax;p~yer to -an hnmediate transfer to it of a 

.s Treas~ Reg.§ L#6~1(c)(l)(i). 
6 Tieas. Reg. § l.4SJ;.2(a). · 
1 1a. 
*Rev.Rut 68~365. 1968'"2 C.B. 418. 
9 Rev~Rul 70~3'.31~ 1970~1 C.B.14. 
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~leeping car, or at the. taxpayer's op~ion~ deferred cash at face value of the car note ill a later 
tax year. The (]nit~ States, Court of Claims held t4e car r,iote wasi~in.ediately taxable to the 
taxpa~; ~ven though the taxpayer el~cted to receive the defe,rred c~h payment. Th~ Court 
of Clahns reasoned that the note was immediately taxable property frLthe taxpayer's hands 
upon its receipt because the taxpayer :had received the equivalent of a dividend of a sleeping 
tail car since itcould be taken at:any time once the note \vas isatied~ and was un.qualifiedly 
rnade. subject. to the taxpayer's demands, . The Court of Claims added that . ill form and 
substance the proini$sory notes were.payable irilm~iately in heavy;.;weight sleeping cars and 
held the m:ites were taxable when issl]ed. 

The A~ards issue(i by the .Company are con~tructively received by the qualifying 
Members at the tbn~thatth~ daily net profit of the Company is det.ermined and up to50% pf 
such daily pro.fit for the: Retail P.rofit Pool is alJQcated to the·. qualifying Members in 
acoordarice wifb their respective proportfon of Points. The qualifying Member's pre-selected.,. 
percentage allocation of the Award to C:ash. is applied to the Member's cash payout and the 
remaining percentage amount of.tlte Retail Profit Po.ol A~aFd- is allocated and added. to the 
Member's ac·count as-bids and credited-to tb.e Mefoher1s·ac.count Once thedailynet profit was 
calculat~rf .and the bonu$ perc.:mtage finalized, no $Jit>.stan~aJ.. restriction remained on t11e 
Mernber1 ~ A ward~ At that pohit iµ tilJle, each Member Wi1$ .in a positioll to m;e .the updated 
Points balance toward the next R~taH Profit ~·ool A~1ard with the updat~d Poif1ts 'balance. and 
could decide to. take the next award :Of additipnal daily m~t profits in. the fon:ri of.all cash or a 
"combfaation of®sh nnd further YIP bid repurchase a-wards. A_-OCordiugJy1 eaol1 Member's 
Points awarded in. kind were credited to W,id set aside in his. account and that Member was in 
eonstrucfive· receipt ·of the Awartt 

As confjnl1eclby the ~el'.Vice 's decision to iriclude1 at fair market value~ the "f'oints 
and staiµps received by th~. s~l~smen in.Revenue Ruling 7p .. 3 31 an4 in Revenue Ruling 68~ 
365, the fair mEU"ket value of any ,property awarded and set a.~ide for the a~ount of the 

· recipient, consttUO.tively. received,,<~ou}d b~ lnclude.d. in. that rec.ipie~t's gross income at the 
time that award in kind was· ~r~it.ed to. the __ recipient's. account. He.re,. any _sampl~ bids 
eonstructively rec;eiyedhy a Member by ctediting.suchbi.~$-to his,acocnJ,nt should therefore b~ 
included in such Member' S' gross income at fair tnarketvalue when credited. 

If is my dpinfon that· each Member who elected bid repurchase as their. Award 
would reaso~blybe tteat¢ :asb~ihg:in constructive· receipt of gros8. income at the ~ime the 
bonus pe;rcentage was calculated and th~ resulting in kiij:d bid repllI'Chase. were a<;1taside and 
credited to s11ch ·Member~s acco11l,lt~ T.Q.e. fair market value- of any such Points awarded were 
therefore propedy include9. in.·th~ Mem~r's gross .. inco1lle.,an4 properly reportabl~Qli the 
l 099s issue<J by the C01t1pany, to the extent of the Point aw~d's fair market value. 

This opinion is strictly limited to the reasonable1iess of applicatfon of the 
eonstn1ctive receipt doctrine to· the timin~ of inclu.sion of Points in each Member's gross 
ineome~ This letter express¢s no opinion as to the fair market value of any of the .awards. of 
bid rt;purchast; :iUbsequtilit additional Points Awards. in. kind, oi ou ·any othet aspect& of !:he 
case. 

4401 Ban-:tay Downs Drive " Suite 200 • C!iar!6tte1 No.rtn c.arclina 28209 • (704) 372~6322 

.... ~ ...... ~-g~s~--~~:14:£!.:qQ£Q§:J~~1.QG::P~C .. ,Dpcument 69-1 Filed 06/08/16 Page 4 of 5 

71 



Mr. Noe11 Tin· 
Re; Expert Report Regarding Constructive ~ipt of VIP Profits Poiµts 
Page S · · 

The opinion~. h~dn are. ba$ed solely on- t:he· facts· ass.uµie<L and. stated, herein, and 
could be subje,ct to change, if such. facts: as assumed to be correct are either incomplete or 
inconsistentwlth other mateiial facts. Lastly as·tequested~ my cu:niculurrt vitae is included 
with,· and attached to, this letter~ 

i.?d-~ \ 
Ullfl/i5~ 
W. Curtis Elliott, Ji\ 
For the :Pinn 

4401 Sarcfay Downe Drh1e • Suit~ 200 • Charlotte1 North Carolina 28209 • (704) 37243$22 
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.w. curtnS.Elll01T. JR~ -CYRRUZUtUM~vrrAE 

BACKGROUND 

Curtis Elliott has. practiced t~x law,since 1983. f\4r~ Elliott represents business owners an(I eotrepren~urs 
In business and corporate maUers, and ·provid,es ta:ifcoun.sel to· larger cqrporate dil:mts, business owners, 
indMduals and trusts and estates. Mr. Elliott al.so has extensive ,courtroom .litigating state and federal tax 
cases. He litigates federal ta:< controversies before fRS·Administr13tiv,e Appeals, the u.s.- Tax court and the 
Federal Distri¢tCourts~ 

Mr. ElliottJs a frequent speaker ~t m~merous tax conferences across t~e country- see speaking 
engageme,nts, below, He is.a past Chair qf the ABATax Sectro 111s Committee on Court Procedure and 
Practice, and a past Cha tr ofits.committee on Appointments to the u.s. Tax Court, Additionallv1 Mr. 
Elliott is a co~authorof the nationally pu~lished treatise entitled Valuation Practice in Estate Planning and 
Litigation, published by Clark Boardman and Callahan .fn 1994, 

EDUCATiON 
• George Washington University Nat;ona I Law Center, LL M., Taxation, highest honprs {1984); 
• Uriiversity ofSollth carolina School of Law, J. D. I 1980} 
• University etf.Sc.uth Carolina, B~s •• Business and Accounting {1977) 

BAR ADMISSIONS 
• North Carolim.i {1980) 
• South Carolina (19BO) 
• 0.5. Tax Court (1984) 

HONORS & AWA~DS 

• Inducted C1S.a fellow Into the Amer;can Coll4?ge ofTru$t and Estate Counsel (A~TEC} 2016 
• Selected b\"his peers;for inclusion Jn The Best lawyers in Amer!~ (.2008 • 2016J, in the $petialtie<s 

of Tax law, Trusts and Estates, Litigation -Trusts & Estates and Utigation & Controversy- Tax. 
• Named aest Lawyers Wi3 Charlotte litigation & Controversy - Tax Lawyer of the Year 
• fellow and forme.r Member of Board of Regents of the American. College of Tax Counsel 
• P<tst Cha.ir ofth~ Commltt~e on Court Practice and Procedure and the Committe·e on 

ApPQin.tments to the U~$. Tax Court of the American BarAssocla~ion'~ Tax Section 
• Member of the Legal Elfte Hall of Fame in Tax and Estate Plannin'g hy the North Carolina 8usineS$ 

Magazine, ba5,ed.on peer recognition as the State of North carolin~ts top winner more tharrtwiCe 
lo ttie spt?cialty of.tax and estate pte1nning law. 

• Mr. Elliott and a team at CEC recently represented aregionalhea.lthcare company as seUer~s 
counsel ln its.sale :to a New York private equity firm.for$140,00(),QOO. 

• Mr. Elilott has represented a high growth entrepreneur in pt,trtner.shipswlth a private equity fund 
making numere>us q:>rporate acquisitlonsnationaHy. Many ofthe transactions .used eamout 
finandng. 

Case 3:1.4-cr-00208-MOC-DSC Document 69-2 Filed 06/08/16 

73 



• Woh a dismi~afof an estate tax:case<broug~t in u,s; District CourtJqr the Western.District of 
NC, The lRS,su~d 12h,elrs (Mr,. EHiott1sc!ieptsJJor estate·taxes.delioquent under JBS Code 
S6166. Mr. EUiott filed a motion for summary judgement Se·e Uy) .. y Godley; 3 :13-cv~549 (2015.}• 

• Mri Elllott~s client, ase.Uer of a. business:, won.a domic:U~lncome tax di;ipl)te ofover $10 mlllion 
against the NCDOR. Mr. Elliott.handled the client's•admfnis1:rativ~ appeal and served as CO" 

counsel at the. clien~~s trial before the ·NC Office of Administrative Hearings. The .triafru ling was 
upheld by·the N(.: Court of Appeals. 

• f¥1r~ Elliott won a triaUn.U.S. Tax Court lnvolvlnsthefede.ralestate taxvalueofamanufacturing 
business, s~ving the ~state -?Ver $8 million .in estat.e taxes and ing>me taxes In Disanto v~ 
Commissioner, TC Memo. 1.999~421. 

• Represented a decedent's estate in NCS.uperior court, and obtairtE:?d a Declaratory Judgement that 
th.e d4!cedent properly e~er.:;1sed .~ sp~dal power ()f ~ppointment over NC Trust property. 

• Mr. EJilqtt served as lead trlalcounsel in U.S. Tax Court Jn a case lnvolying the qualification and 
v:a luadon of a conservation easement on a tract of land located near Charle.sto "·'·SC on the Cooper 
River. Salt Point Timber, LLC v. Commission, Dirt. No .• 18057--14 {2015). 

• Mr; EUiott successfully, ciefended the owner of an inherit,ed stock.port:folio io U.S. Tax Court as an 
innocent spo4se was found not. liable for her husband's non-:payment of feder~I income taxes. 

• Mr~ EIJiotHsrepre~entinga spouse in a U.S. TaxCourttaXshelterdispute relating to innocent 
spouse daims by a divorced client and involving ~ver .$80 million of taxe.s, penalti~s and interest; 
penciing. 

• Mr; Elliott Htigated .q multi'-milllon doliar tax dispute withJRS lo U.S. Tax Court involving the: sale 
and leaseback of fle-~t of Boeing 727 jet a lrcraft which.was.; favorably s;ett;led following Mr. Efliott1s 
deposition of numerous witnesses, motion to compel dl.SCovery and motion for summary 
Judgment 

• Successful defense ofnatiol"lal medical device manufacturer in NC salest.axcase~ 
• Mr.·Elliott $:uccessfully litigated and,settled a probate dispute .between heirs involving executor1s 

use of annuities to misappropriate probate assets. 
• Mr. Elliott tried a sales tax ease before the NC Income Tax Commission~ resulting in a ruling in 

favor of a NA.SCAR team. 
• Mr. Elli9tt litigated a NC Income tax case bef0:re the Office of Administrative Hearings regardl11g 

theaHocation ofpersonalcustomer goodwUI to shareholder in a sale of assets bye-corporation, 
Which was favarablysettled, 

• Mr. Elliott reprasented:a .building contractor client involving charges of tax fraud conspiracy, hi 
the Western Dtstrlcfof ·Ne. 

• Mr. Elllottcohducted a valuation trial before NCP.ropertyTa>cComrnissiont resulting In partial 
property tax.reduction fadhe Federal Re.serve Bank of Richmond1 Charlotte Branch. 

• Mr• Elliott wan a trial in u.s~ Tax Court in favor of taxpayer,. sustaining deductions of sales 
. :distributorship. 

• The cases menUo'ned above·areillustratlve of the matters handled by the.firm. Case results 
depend upon a variety of factors unique to each case. Not a II results are providedi and prior 
results do. not .guaranty a similar outcome. 

PUBUCATIONS & ACTIVITIES 
• S.peaker~ '1Handling Tax CaseS, Before IRS Administrative Appealst 2016 J. Nelsan Young Tax 

Institute~ UNC:iehapel HiHSchooJ of Law. 
• Speaker,· rrDefendihg FamUy Partnerships and LLCsFrom IRS Attack~ A Tax Litigator's 

Perspective,'' 3Sth Annual .£state Planning & Fiduciary law·Prrigram ~ North Carolina Bar 
Association, Kiawah \sland·Goff Resort-Kiawah Island, SC,Julyl7-19, 2014. 
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• Mr. Elliott recently spoke on na;wto litigate esta~e and,:gifttax cases in'the.U,.S. Ta~Court in a 
natio n13l~y tel~yised we bJna r, 61t!ga:ting.the Vaf u.ation of a 8usi11es§! ~e.rsgectlves of th!;} At,torney & 
Expert Appraiser. · · 
Keynote Speaker, 11Using Benefidary·Grantor Trusts.- Tax and Plal'ming Issues/' M"'.Group 2012 
National AdviS(lrs C:onfereoce, Kev Biscayne" February 23·24, 2012. 

• Natfc:mal Co-Mod.erator,M.U.September2011 Teleconfen~nce on 11 Recent Developments hi IRS Tax 
Enforcement.;; 

• Panelist andSpeaker, "l.lsJngTrusts with Buy~SelLAgreements/' Queens University Estate Planners 
Day; May 17, 20.11. 

• Moderator a rid Mock Trla I Panelist, 11-Litigating the Va II.mt ion. ofa Business,,, Meck ten burg County 
Bar - CLE, December 8, 2010i 

• PaneUst and Speaker, uoefernHng the Innocent Spa.use lri Tax Cour.t/ 2010 North Carolina/South 
Carolina nx sectionworkshopsi May 28, 2010 - May 301 2010. 

• Panelistand speaker1 nTax Litigation Ethical Concerns in Responding to lRS IDRs and Requests for 
Formal Discovery/' court Procedure and. Practice Committee1 ABA. Tax Section May Meeting{ May 
7~ 2010. 
Moderator, 11Trlal Strategies in Complex. Tax Prosecutions: Evidentia ry and Procedural Challengest 
ASATaxsection.t Committee on Civil and Crim!'nal Tax·Penalties, September2009, 

• Co-Author(with Briani.Be.nnett)1.
11Closely·He!d.BUsiness Interests and The Trustee;s Duty tci 

Diversify:' Tru5ts 8i. E$tates1Apr;12009. · · · 
• Panelist 'at the A.BA Tax Section Committee on Estate Planning .entitled~ ,uUsing Trtlsts with Buy Sell 

Agreements/ (Mid-Year Meeting:~ January.2009). 
• Speaker rin the topic.of 11Handling an IRS Estate Tax Audlt0 at the 2009 and 2011 North Caronna 

BarAssodatfon Seminar~ Estate Pta:i'ming and the Marital Deduction, Greensboro~ North Carofina. 
• Panelist, ~·nix Court Litigation ln~titute)' 1999, Georgetown University Law Center. 
• Author, 'tScanlan, Fe~eral Estate· Tax Varuatiort and Subsequent Events,'1 1997, the Nationi;tl 

Association of Certified Valuat~on Analystts Valuation £)(~miner Ma_gazlne. 
• Moderator and Panelist~ 11 Ethlca1·1ssues in Federal Tax Utigation/ l995 ABATax Section 

Committee on Court Procedure. 
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