No.

IN THE

SUPREME COURT OF THE UNITED STATES

ANDRECO LOTT — PETITIONER

(Your Name)

VS.

UNITED STATES OF AMERICA — RESPONDENT(S)

PROOF OF SERVICE

I Andreco Lott , do swear or declare that on this date,

DT 27, - , 20_18  as required by Supreme Court Rule 29 I have
served the enclosed MOTION FOR LEAVE TO PROCEED IN FORMA PAUPERIS
and PETITION FOR A WRIT OF CERTIORARI on each party to the above proceeding
or that party’s counsel, and on every other person required to be served, by depositing
an envelope containing the above documents in the United States mail properly addressed
to each of them and with first-class postage prepaid, or by delivery to a third-party
commercial carrier for delivery within 3 calendar days.

The names and addresses of those served are as follows:
Solicitor !General of the United States

Room 5616

Department of Justice

950 Pemnsylvania Avenue, NW, Washington, D.C. 20530-0001
I declare under penalty of perjury that the foregoing is true and correct.

Executed on CcT 27) ,20_18

/m;//-z@

10. _ i (Signature)




APPENDIX D

Lott's §2255 Motion and Supplemental Pleadings




- MOTION UNDER 28 USC § 2255 TO VACATE, SET ASIDE, OR CORRECT

AO 243 (Rev. 5785} SENTENCE BY A PERSON IN FEDERAL CUSTODY
T el o doo? : Districi
Unﬂted Siages DESEH Egt (j@urt Northern District of Texas, Fort Worth Division
Name of Movant . Prisoner No. -Case No.
Andreco Lott 27068-177 : 4:01 CR 177 A(06)

Place of Confinement

USP Pollock, P.O. Box 2099, Pollock LA, 71467

v. Andreco Lott

IINTTED STATES OF AMERICA
(name under which convicted)

MOTION

1. Name and location of court which entered the judgment of conviction under attack

Northern District of Texas, Fort Worth Division

March 22, 2002

"2, Date of judgment of conviction

3 Length of sentence 1,111 months

4. Naturé of offense involved (all counts)
Conspiring to Rob Bank 18 U.S.C. 2113 (Count 1, 2, 4); Use and Carry of a Firearm 18 U.S.C. 924(c)(1)(A)() and 2

(Count 3, 5.; 17,19,21); Robbery 18 U.S.C. 1951(a)(b) and 2 (Count 16, 18,20)

5. What was your plea? (Check one)
(a) Not guilty Kl
(b) Guilty |
& (c)Nolo contendere [

If you entered 4 guilly plea to one count or indictiment, and a not guilty plea to another count or indictrent, give details:

6. If you pleaded not guilty, what kind of trial did you have? (Check one)
(a) Jury &
(b) Judge only 0

7. Did you testify at the tnal?
Yes [JNo Kl

& Did vou appeal from the judgment of conviction?
Yes & No [ '
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9. If vou did appeal, answer the following:

(a) Name of court U.S. Court of Appeals, Fifth Circuit

(b) Result District Court decision affirmed

(c) Dateof result _April §, 2003

10. Other than a direct appeal from the judgment of conviction and sentence, have you previously filed any petitions,

applications or motions with respect to this judgment in any federal court?
Yes Kl No (O :

11. If your answer to 10 was "yes", give the following information:

(2) (1) Name of court United States Supreme Court

-- Certtiorari far appeal of District Court decision

" (2) Nature of proceeding

(3) Grounds raised 1. Was there an abuse of discretion for the District Court to deny defendant_a motion for

continuance?

2. Was there error for the District Court to deny the defendant's Brady motion for a new trial?

(4) Did you receive an evidentiary hearing on your petition, application or motion?
Yes OJ No &

(5) Result Denial of Certiorari

© (6) Date of result  October 6, 2003

{(b) As to any second petition, application or motion give the same information:

(1) Name of court

(23 Nature of proceeding
}

(3) Grounds raised

&)
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9. If you did appeal, answer the following:

(a) Name of court U.S. Court of Appeals, Fifth Circuit

(b) Result District Cowrt decision aﬁnned

(¢) Date of result April 8, 2003

10. Other than a direct appeal [rom the judgment of conviction and sentence, have you previously filed any petitions,

applications or motions with respect to this judgment in any federal court?
Yes &l No OJ

11. If your answer to 10 was "yes", give the following information:

(a) (1) Name of court United States Supreme Court

(2) Nature of proceeding Certiorari for appeal of District Court decision

(3) Grounds raised 1. Was there an abuse of discretion for the District Court to deny defendant _a motion for
continuance? :

7. Was there error for the District Court to deny the defendant's Brady motion for a new trial? -

(4) Did you receive an evidentiary hearing-on your petition, application or motion?
Yes (O No Kl

(5) Result Denial of Certiorari

(6) Date ofrqsult October 6, 2003

(b) As to any second petition, application or motion give the same information:

(1) Name of court

(23 Nature of proceeding

(3) Grounds raised

©
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(4) Did you receive an evidentiary hearing on your petition, application or motion?
Yes 0 No O

(5) Result

(6) Date of result

(c) Did you appeal, to an appellate federal court having jurisdiction, the result of action taken on any petition,

application or motion?
(1) First petition, etc. Yes & No (3
{2) Second petition, etc. Yes O No O

(d) I you did not appeal from the adverse aclion on any petition, application or motion, explain brictly why you did not:

12. State concisely every ground on which you claim that you are belng held in violation of the constitution, laws or
treaties of the United States. Summarize briefly the facts supporting each ground. If necessary, you may attach .

pages stating additional grounds and facts supporting same.

CAUTION If you fail to set forth all grounds in this motion, you may be barred from presenting additional
grounds at 2 later dafe,

For your information, the following isa list of the most frequently raised grounds for relief in these proceedings. Each
statement preceded by a letter constitutes a separate ground for possible relief. You may raise any grounds which you have
other than those listed. However, you should raise in this motion all available grounds (relating to this conviction) on which
you based your allegations that you are being held in custody unlawfully.

Do not check any of these listed grounds. If you select one or more of these grounds for relief, you must allege facts. The
motion will be returned to you if you merely check (a) through (j) or any. one of the grounds.

(a) Conviction obtained by plea of guilly which was unlawlully induced or not made voluntarily or with understanding of
the nature of the charge and the consequences of the plea.
(b) Conviction obtained by use of coerced confession.
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(¢) Conviction obtained by use of evidence gained pursuant to an unconstitutional search and seizure.-

(d) Conviction obtained by use of evidence obtained pursuant to an unlawful aryest.

(e) Conviction obtained by a violation of the privilege against self-incrimination.

(f)Conviction obtained by the unconstitutional failure of the prosecution to disclose to the defendant evidence favorable
to the defendant.

() Conviction obtained by a violation of the protection against double jeopardy.

(h) Conviction obtained by action of a grand or petit jury which was unconstitutionally selected and impanelled.

(i) Denial of effective assistance of counsel. ©

() Denial of right of appeal.

A. Ground one: " Trial Counsel Inetfective for Failing to Investigate and Interview Alibi Witnesses

Trial Counse! Incffective for Failing to Investigate and Interview Alibi Witnesses

Supporting FACTS (state briefly without citing cases or law)

‘Defendant informed counsel of several witnesses who could testify as to his whereabouts at the time of
AEL char ra) od-th H H 4] i 5

4+ aad-ey c uncal-pnay st arisd e ALt RALE RS- RO RV-EST: : L
diHerentenargea- s oothnuirie Te FRIePHEWSHTNESC VW RTICssCs Iy ost 0 =

much time on the defense altogether. Counsel also did not make any effort to investigate the government

witnesses nor.interview them

) . .._'A. ','. o . Toc . . . IS 7 . .
B. Ground two: Trial Counsel Ineffective for Failing to Raise Issue in District Court and on Appeal that

In Court Identification Procedures were Impermissibly Suggestive

Supporting FACTS (state briefly without citing cases or law):

The government sh ths afier the

not raise this issue at trial or appeal.

C. Ground three: Trial Counsel Inefiective for Failing lo File a Severance Motion

Supporting FACTS (state briefly without citing cases or law):

Defendant was prejudiced by the fact that co-defendant's crimes may have affected the jury's opinion of

. "

Aafand + sttt dafand £33 203 Qe N1 AY 4] £ s o, ey AATAR IR OCG - Anf 1ant A
GUTCITO AT, toraratTORaariyy do }JL\JV\.AIL\;U TTOTITUITSY \.u\uuuuuxb COTTAHIIT VY LuanﬂﬁwULUjlumlL [£234e)
co-defendant were not in the indicament or jury charges together. Counsel failed (o filea motion for

SEMEIINRCE
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D. Ground four: Trial Counsel Ineffective for Failing to Request Cautionary Instructions for Witnesses

Supporting FACTS (state brieflv without citing cases or law):

Counsel should have 1equcstcd cauuonaly mstructlons for accomplice/informant witnesses who had plea

KIEIDUAIIGIILD auu LllblblUlC TCaSULT lU 1(«\Ull\/ﬂl\4 l.DDUlAlUlly

13. Ifany of the grounds listed in 12A, B, C, and D were not previously presented, state briefly what grounds were not so
presented, and give your reasons for not presenting them:

All grounds were ot not prcsentcd due to either the issue being ineffective assistance of counsel at trial and dppedl and
l(lblUlUlC d}JPLUle:Hb LUL d lIIULlUH I.LULKA ._0 U D \._ _..__) ‘ OI UUL 0 UILILGLU"L uabl\ld(lbt UL LUullh\.«l Hl ot ldlb]ll“ lUb
grounds heretofore.

*# A ttached are Grounds 5--17

}4. Do you have any petition or appeal now pending in any court as to the judgment under attack?
Yes O No O

15. Give the name and address, if known, of each attorney who represenfed you in the following stages of the judgment attacked
herein:

(a) At preliminary hearing Ronald G. Couch, 1550 Norwood Drive, Suite 402, Hurst TX 76054

(b) At arraignment and plea Same

(c)Attrial _Same

(d) At sentencing Same

(6)
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{e) On appeal Same

(f) In any post-conviction proceeding

(g) On appeal from any adverse ruling in a post-conviction proceeding

16. Were you sentenced on more than one count of an indictrment, or on more than one indictment, in the same court and at

approximately the same time?
Yes &1 No{

17. Do yoﬁ‘ have any future sentence to serve after'you complete the sentence imposed by-the judgment under attack?
Yes (] No &I '

(@) It so, give name and location of court which imposed sentence to be served in the future:

(b) Give date and length of the above sentence:

(c) Have you filed, or do you contemplate filing, any petition attacking the judgment which imposed the sentence to be

served in the future?
Yes [ No Kkl

Wherefore. movanlt prays that the Court grant him all relief to which he may be entitled in this proceeding.

N/A

Signature of Attorney (if any)

I declare under penalty of perjury that the foregoing is true and correct. Executed on

4 g >

jo-t oY /Al Tehsrs
(date)

. ~—Sfgnature of Movant

U



Add-itiona-l»»issues—-f_or~mot—i0n—u~nder~28--U.;S;-.C.,.QQ.B.E . e
Andreco Lott

5. Due Process Violated when Prosecutor Vouched for Credibility of Witnesses,
and Trial Counsel Ineffective for Failure to Object to Violation of
Petitioner’s Due Process Rights when Prosecution Vouched for Credibility of
Witnesses, and to Ask for Curative Instructions and/or Mistrial.

Prosecutor at trial improper suggested that the witnesses were telling the truth in the

opening and closing statements. Counsel failed to object or ask for curative instructions,
or in the alternative, a mistrial

6. Counsel Ineffective for Failing to Object to Trial Court’s Constructively
Amending the Indictment for Counts 16, 18, and 20 During the Jury Charge.
The court constructively amended the indictment when it instructed the jury that “the
government is not required to prove” that the defendants knew their conduct would

interfere or affect interstate commerce.

7. Trial Counsel Ineffective for Failure to Object to “Serious Bodily Injury”
and “Amount of Lost Money” in light of Apprendi and Jones.
. The factual determination as to whether “Serious Bodily Injury” resulted, and
“ Amount of Lost Money” should have been determined beyond a reasonable doubt rather
than by a preponderance of the evidence, and by a jury. Trial counsel did not raise an
objection to this determintion.

8. Trial Counsel was Ineffective for Failing to Raise in the District Court and
on Appeal that there was Insufficient Evidence to Support a Finding of Guilt
on the Weapons Counts 3,5,21, 18 U.S.C. 924(c)(a)(A)(i) and § 2.
The record is void of any evidence that the Petitioner at any time used or carried a
firearm during and in relation to any crime as charged in counts 3,521, 18 U.S.C.
§924(c)(1)(A)(i). Counsel did not raise this issue in court or on appeal.

9. Trial Counsel was Ineffective for Failure to Raise on Direct Appeal that the
Evidence was insufficient to Cenvict Petitioner of 1951(a)(bj en Count 18 and
the 924(c) on Count 19.
The government’s evidence was insufficient to prove robbery as charged in the
indictment. Counsel failed to raise this issue on appeal.

10. Trial Counsel was Ineffective for Failing to Raise on Direct Appeal Fatal
Variance that Violated the Petitioner’s Fifth Amendment Right te only be
Tried on the Indictment Returned by the Grand Jury for Count 18.
For the robbery charged in the indictment as occurring the Greyhound Bus company,
the actual victim was Armored Transport Systems. Counsel failed to raise this issue on

appeal.



11-The Evidence was-Insufficient-to-Support;-and-Counsel-was-Ineffective-for
Failing to Object to and Reserve fer Appeal a Sufficiency Claim Regarding,
Jury Verdicts for Counts 1,2, 4, 18 and 20. :
These counts rested upon accomplice testimony which was insufficient to convict
petitioner. Counsel failed to object to and preserve for appeal this issue.

12. Counsel Ineffective for Failing to Raise on Appeal that Government Failed to
Prove Petitioner was a part of any Conspiracy.
The government failed to prove beyond a reasonable doubt that Petitioner was
part of a conspiracy with alleged accomplices. Counsel failed to raise this issue on

appeal.

13. The Evidence was Insufficient to Suppert a Conviction for Conspiracy to
Rob First State Bank and Norwest Bank, and Counsel Inefficient for not
Raising Issne on Appeal

The Norwest Bank robbery and First State Bank robberies were not proven to be a

part of the same act, plan or scheme. Counsel failed to raise this issue on appeal.

14. Trial Counsel Ineffective for Failing to Request Pretrial Motions for
Discovery, Exculpatory Jerncks Material under 18 U.S.C. § 3500 B, C, and D,
Rule 16 and Impeachment Material, which would have Revealed Missing
Documents, Letters, Police Reports, and 302s,
Petitioner avers that had counsel been given access to these materials he would have
been able to use them in any number of ways such as 1) cross-examining of witnesses; 2) -
impeachment of witnesses; 3) disputing material misstatement of the facts.

15. Trial Counsel Ineffective for Failing to Raise Bafson Issue During Trial or on
‘ Appeal.

Only 2 African-Americans were in the total jury pool. However, no African-American
persons were included in the jury, and the persons in the pool were shuffled back to the
end of the line. Counsel failed to raise this issue at trial or appeal.

16. Trial Counsel Ineffective for Failing to Raise Barson Issue During Trial or
On Appeal. . '
" 17. Trial Counsel Ineffective for Failure to Allow Andreco Lott To Testify on His
Own Behalf After Several Requests by Movant. :



Certificate of Serviee

This is to certify that on the date below I did cause to be placed in the United States
mails, First Class postage prepaid, one (1) copy of

PETITIONER'S MEMORANDUM OF LAW
IN SUPPORT OF PETITION FOR WRIT OF HABEAS CORPUS
PURSUANT TO 28 U.S8.C. §2255

, [timely filed in accordance with Houston v. Lack, 487 U.S. 266 (1988)] the same being

addressed to:

Rose Romero, AUSA

Burnett Plaza Suite 1700,

~ 801 Cherry Street, Unit #4,
Fort Worth, Texas 76102-6882

~ . J k_//

DATED:

Cy
N

Poa

>
[}

kS

Ay e Sy
Andfeco Lott
Pro Se Petitioner
Reg. No. 27068-177
USP Pollock
P.C. Box 2099
Pollock LA 71467




MOTION UNDER 28 USC § 2255 TO VACATE, SET ASIDE, OR CORRECT

AO 243 (Rev. 5/89) SENTENCE BY A PERSON IN FEDERAL CUSTODY
Disirici -
Uﬂlted Staées DESEE Hgt C@um Northern District ofTe\aﬁ Fort Worth Division
Name of Movant Prisoner No. Case No.
Andreco Lott 27068-177 ' 4:01 CR 177 A(06)
Place of Confinement
USP Pollock, P.O. Box 2099, Pollock LA, 71467
IRITED STATES QF AMERICA v. _Andreco Lott
(name under which convicted)

MOTION

1. Name and location of court which entered the judgment of conviction under attack

Northern District of Texas, Fort Worth Division

March 22, 2002

2. Date of judgment of conviction

3 Length of sentence 1,111 months

4. Nature of offense involved (all counts)
Conspiring to Rob Bank 18 U.S.C. 2113 (Count 1, 2, 4), Use and Carry of a Firearm 18 U.5.C. 924(c)(1)(A)(1) and 2

(Count 3,5, 17,19,21); Robbery 18 U.S.C. 1951(a)(b) and 2 (Count 16, 18,20)

5. What was your plea? (Check one)
(a) Not guilty 5]
(b) Guilty O
& (¢) Nolo contendere O

If you entered a guilly plea to one count or indictment, and a not guilty plea to another count or indictment, give details

6. If you pleaded not guilty, what kind ol trial did you have? (Check one)
(a) Jury Kl
(b) Judge only O

7. Did you testify at the trial?
Yes [JNo K

& Did vou appeal from the judgment of conviction?

Yes & No (O

2
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9. If vou did appeal, answer the following:

(a) Name of court U.S. Court of Appeals, Fifth Circuit

(b Result District Court decision affirmed

(¢) Date of result _April 8, 2003

10. Other than a direct appeal from the judgment of conviction and sentence, have you previously filed any petitions,
applications or motions with respect to this judgment in any federal court?
Yes Bl No (]

11. If your answer to 10 was "yes", give the following information:

@) (1) Nan'.[e ofcourt _United States Supreme Court

' (3) Nature of proceeding Gertiarari for appeal of District Court decision

(3) Grounds raised 1. Was there an abuse of discretion for the District Court to deny defendant a motion for
continuance?

2. Was there error for the District Court to deny the defendant's Brady motion for a new trial?

(4) Did you receive an evidentiary hearing on your petition, application or motion?
Yes (O No &

(5) Result Denial of Certiorari

(6) Date of result October 6, 2003

(b) As to any second petition, application or motion give the same information:

(1) Name of court

(23 Nature of proceeding

(3) Grounds raised

3
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9. If you did appeal, answer the folfowing:

(a) Name of court U.S. Court of Appeals, Fifth Circuit

(b) Result District Coust decision affirmed

(¢) Date of result April 8, 2003

10. Other than a direct appeal from the judgment of conviction and sentence, have you previously fi
applications or motions with respect to this judgment 13 any federal courl?
Yes & No (I '

led any petitions,

11. If your answer to 10 was "yes", give the following information:

. (a)(1) Name of court United States Supreme Court

(2) Nature of proceeding Certiorari for appeal of District Coutt deéision -

(3) Grounds raised 1. Was there an abuse of discretion for the District Court to deny defendant a motion for
continuance? ‘

5 Was there error for the District Court to deny the defendant's Brady motion for a new trial?

(4) Did you receive an evidentiary hearing-on your betition, application or motion?
Yes [0 No &l

(5) Result Denial of Certiorari

(6) Date of result October 6, 2003

(b) As to any second petition, application or motion give the same information:

(1) Name of court

(2) Nature of proceeding

(3) Grounds raised-

3)
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-

(4) Did you receive an evidentiary hearing on your petition, application or motion?
Yes [0 No O .

(5) Result

(6) Date of result

(c) Did you appeal, to an appellate federal court having jurisdiction, the result of action taken on any petition,

application or motion?
(1) First petition, efc. Yes k] No O
(2) Second petition. etc. Yes O No O

(d) I you did not appeal from the adverse aclion on any pelition, application or motion, ¢xplain brielly why you did not:

12. State concisely every ground on which you claimn that you are being held in violation of the constitution, laws or
treaties of the United States. Summarize briefly the facts supporting each ground. If necessary, you may attach

pages staling additional grounds and facts supporting same.

CAUTION If you fail to set forth all grounds in this motion, you may be barred from presenting additional
grounds a¢ 2 later date.

For your information, the following is-a list of the most frequently raised grounds for relief in these proceedings. Each
statement preceded by a letter constitutes a separate ground for possible relief. You may raise any grounds which you have
other than those listed. However, you should raise in this motion all available grounds (relating to this conviction) on which
you based your allegations that you are being held in custody unlawfully.

Do not check any of these listed grounds. If you select one or more of these grounds for relief, you must allege facts. The
motion will be returned to you if you merely check (a) through (j) or any one of the grounds.

(a) Conviction obtained by plea of guilly which was unlaw{ully induced or not made voluntarify or with understanding of’
the nature of the charge and the conscquences of the plea.
(b) Conviction obtained by use of coerced confession.
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{¢) Conviction obtained by use of evidence gained pursuant to an unconstitutional search and seizure.

(dy Conviction obtained by use of evidence obtained pursuant to an unlawful arrest.

(e) Conviction obtained by a violation of the privilege against self-incrimination.’

(DConviction obtained by the unconstitutional failure of the prosecution to disclose to the defendant evidence favorable
to the defendant.

(g) Conviction obtained by a violation of the protection against double jeopardy.

(h) Conviction obtained by action of a grand or petit jury which was uncoustitutionally selected and impanelled.

(i) Denial of effective assistance of counsel. '

(i) Denial of right of appeal.

A. Ground one: Trial Counsel Ineffective for Failing to Investigate and Interview Alibi Witnesses

Trial Counsel Ineffective for Failing to Investigate and Interview Alibi Witnesses

Supporting FACTS (state briefly without citing cases or law)

Defendant informed counsel of several witnesses who could testify as to his whereabouts at the time of

differem-charged-erimes-Counsel-naver-int rriswed these-witnesses-nor-ivestigated-the alibisrnorspent
much time on the defense altogether. Counsel also did not make any effort to investigate the government
witnesses norinterview them :

B. Ground vo: Trial Counscl Ineffective for Failing to Raise Issue in District Court and on Appeal that

In Court Identification Procedures were Impermissibly Suggestive

The government showed the same photo to different witnesses; identification came many months afier the

RS = & 2

not raise this issue at trial or appeal. .

C. Ground lhrée' Trial Counsel Ineffective for Failing to File a Severance Motion

Supporting FACTS (state briefly without citing cases or law):

Defendant was prejudiced by the fact that co-defendant's crimes may have affected the jury's opinion of
Anfand + sl at dafandaniaas . 4ad & o] A3 fo s M3 ccacdofand 4 a
(Sawyamigqucaay gy tratt Qo TOnCadIrc v ds }Jl\lV\-&llL\tU TTUIMNTUWIUSY Vl\uklu.\lulo CCITaIIrT vy JLll\JDJeSTUULVLIUU.lIL I

co-defendant were not in the indictment or jury charges together. Counsel failed to file a motion for

SeveEnee




___AD243 (Rev. 5/S5)

D. Ground four: Trial Counsel Ineffective for Failing to Request Cautionary Instructions for Witnesses

Supporting FACTS (state brieflv without citing cases or Jaw).
Counsel should have 1equestcd cauuonaxy mstructmns for accomplice/informant witnesses who had plea

dElh\JlllUllLD auu LLIDJDLUlb TCasSUL l.U ldullbﬂlb LDDUILIUlly

13. If any of the grounds listed in 12A, B, C, and D were not previously presented, state bneﬂy what grounds were not so
presented, and give your reasons for not presenting them:

Al grounds were niot not presentcd due to either thc issue being ineffective assistance of counse! at trial and dppe'ﬂ and
J ‘ U1 UUL [X8) UlblLCLLl"b abblstd[lbc Ul. LUUUSLL hl ot fdlb]ll” lllb

l[lblUlUlC lePLU}JlelL LUL d lllULlUll u.uuu ‘.-O U O \_ L
grounds heretofore.

*%A ttached are Grounds 5--17

}4. Do vou have any petition or appeal now pending in any court as to the judgment under attack?
Yes [ No O

15. Give the name and address, if known, of each attomey who represented you in the following stages of the judgment attacked
herein:
Ronald G. Couch, 1550 Norwood Drive, Suite 402, Hurst TX 76054

(a) At preliminary hearing

Same

(b) At arraignment.and plea

(c)At trial Same

(d) At sentencing Same
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{e) On appeal- Same

(f) In anty post-conviction proceeding

(g) On appeal from any adverse ruling in a post-conviction proceeding

16. Were you sentenced on more than one count of an indictment, or on more than one indictment, in the same court and at

approximately the same time?
Yes &1 Nofl]

'17. Do yo1.'1 have any future sentence to serve after you complete the sentence imposed by the judgment under attack?
Yes [ No &I

(a) If so, give name and location of court which imposed sentence to be served in the future:

(b) Give date and length of the above sentence:

(¢) Have you filed, or do you contemplate filing, any petition attacking the judgment which imposed the sentence to be

served in the future?
Yes (O No kI

Wherelore, movant prays that the Court grant him all relief to which he may be entitled in this proceeding.

N/A

Signature of Attorney (if any)

I declare under penalty of perjury that the foregoing is true and correct. Executed on

4 S >

io_.»L/'\L“(// AL Teb i
(date)

~Bignature of Movant

0



Additional-issues-for-motionunder28 1.5. C. 2255
Andreco Lott

5. Due Process Violated when Prosecutor Vouched for Credibility of Witnesses,
and Trial Counsel Ineffective for Failure to Object to Violation of
Petitioner’s Due Process Rights when Prosecution Vouched for Credibility of
Witnesses, and to Ask for Curative Instructions and/or Mistrial.

Prosecutor at trial improper suggested that the witnesses were telling the truth in the

opening and closing statements. Counsel failed to object or ask for curative instructions,
or in the alternative, a mistrial '

6. Counsel Ineffective for Failing to Object to Trial Court’s Constructively
Amending the Indictment for Counts 16, 18, and 20 During the Jury Charge.
The court constructively amended the indictment when it instructed the jury that “the
government is not required to prove” that the defendants knew their conduct would

interfere or affect interstate commerce.

7. Trial Counsel Ineffective for Failure to Object to “Serious Bodily Injury”
and “Amount of Lost Money” in light of Apprendi and Jones.
The factual determination as to whether “Serious Bodily Injury” resulted, and
“Amount of Lost Money” should have been determined beyond a reasonable doubt rather
than by a preponderance of the evidence, and by a jury. Trial counsel did not raise an

objection to this determintion.

8. Trial Counsel was Ineffective for Failing to Raise in the District Court and
on Appeal that there was Insufficient Evidence to Support a Finding of Guilt
on the Weapons Counts 3,5,21, 18 U.S.C. 924(c)(a)(A)(i) and § 2.
The record is void of any evidence that the Petitioner at any time used or carried a
firearm during and in relation to any crime as charged in counts 3,5,21, 18 U.S.C.
§924(c)(1)(AX(Q). Counsel did not raise this issue in court or on appeal.

9. Trial Counsel was Ineffective for Failure to Raise on Direct Appeal that the
Evidence was insufficient to Convict Petitioner of 1951(a)(bj on Count 18 and
the 924(c) on Count 19.
The government’s evidence was insufficient to prove robbery as charged in the
indictment. Counsel failed to raise this issue on appeal.

10. Trial Counsel was Ineffective for Failing to Raise on Direct Appeal Fatal
Variance that Violated the Petitioner’s Fifth Amendment Right to oniy be
Tried on the Indictment Returned by the Grand Jury for Count 18.
For the robbery charged in the indictment as occurring the Greyhound Bus company,
the actual victim was Armored Transport Systems. Counsel failed to raise this issue on

appeal.



11 The vadence was-Insufficient-to-Support;-and-Counsel-was-Ineffective-for
Failing to Object to and Reserve for Appeal 2 Sufficiency Claim Regarding,
Jury Verdicts for Counts 1,2, 4, 18 and 20.
These counts rested upon accomplice testimony which was insufficient to convict
petitioner. Counsel failed to object to and preserve for appeal this issue.

12. Counsel Ineffective for Failing to Raise on Appeal that Government Failed te
Prove Petitioner was a part of any Conspiracy.
The government failed to prove beyond a reasonable doubt that Petitioner was
part of a conspiracy with alleged accomplices. Counsel failed to raise this issue on

appeal.

13. The Evidence was Insufficient to Support a Conviction for Conspiracy to
Rob First State Bank and Nerwest Bank, and Counsel Inefficient for not
Raising Issue on Appeal. '

The Norwest Bank robbery and First State Bank robberies were not proven to be a

part of the same act, plan or scheme. Counsel failed to raise this issue on appeal.

14. Trial Counsel Ineffective for Failing to Request Pretrial Motions for
Discovery, Exculpatory Jencks Material under 18 U.S.C. § 3500 B, C, and D,
" Rule 16 and Impeachment Material, which would have Revealed Mnssmg

Documents, Letters, Police Reports, and 302,
Petitioner avers that had counsel been given access to these materials he would haw

been able to use them in any number of ways such as 1) cross-examining of witnesses; 2)
impeachment of witnesses; 3) disputing material misstatement of the facts.

15. Trial Counsel Ineffective for Failing to Raise Batson Issue During Trial or on
Appeal. :
Only 2 African-Americans were in the total jury pool However, no African-American
persons were included in the jury, and the persons in the pool were shuffled back to the
end of the line. Counsel failed to raise this issue at trial or appeal.
16. Trial Counsel Ineffective for Failing to Raise Batson Issue During Trial or

On Appeal.
17. Trial Counsel Ineffective for Fanlure to Allow Andreco Lott To Testify on Hxs

Own Behalf After Several Requests by Movant.
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UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF TEXAS

ANDRECO LOTT,

Movant,
In Support of a Motion to Set Aside,

Vacate or Correct a Conviction or Sentence
by a Prisoner in Federal Custody Pursuant

)
)
)
)
V. )
' ' )
UNITED STATES OF AMERICA, ) to28U.S.C. § 2255
' )
)
)
)
)

Respondent. Case No. 4:01-CR-177-A(06)

SUPPORTING MEMORANDUM OF LAW

Comes now the Movant, “pro se”. to file this Memorandum in support of his Title 28

U.S.C. §2255 Motion collaterally attacking his sentence as unlawful and inéorrect.

TIMELINESS AND JURISDICTION |

The Movant, sentenced in the District Court, Northern District of Texas, asserts that
this Court has jurisdiction to review Movant’s petition as supported by the record. Petition js

timely filed under Clay v. U.S., 537 U.S. 522 (2003).
BACKGROUND

the robberies. Authorities mistakenly believed that Movant Andreco Lott, (Hereinafter
“Movant”) had been brought into the conspiracy. On September 26, 2001, Movant was arrested,
and charged in a 27-count indictment in the Northern District of Texas, Fort Worth Division,

with 6 other codefendants on October t7,2001. Later, counts 8,9, 12,13, 22, and 23 were

dismissed against Movant only. On December 6, 2001, Movant was found guilty by a jury on



counts 1,2, 3,4,5,18,19, 20, and 21 of the indictment, acquitted on counts 16 and 17 and
sentenced to a total of 1,111 months. His appéal was timely filed and denied on April §, 2002,
Writ of Certiorari was timely filed and denied on October 6, 2003.

ISSUES PRESENTED

A D &% Trial Counsel Ineffective for Failure to Interview and Investigate Alibi
Witnesses and Failure to Allow Movant to Testify on his own Behalf;

A 1 8 Trial Counsel was Ineffective for Failing to Raise in the District Court and on
Appeal that the Pretrial Identification Procedures were Impermissibly
Suggestive, and Created a Substantial Likelihood of Misidentification such that
the In-Court Identification was unduly Tainted.

{ ¢ UL , Trial Counsel Ineffective for Failure to File a Severance Motion.

s qv2" Trial Counsel was Ineffective for not Requesting Cautionary Instructions of

 Accomplice Informants who may have had Good Reason to Lic.

e V. Due Process Violated when Prosecutor Vouched for Credibility of Witnesses,
and Trial Counsel Ineffective for Failure to Object to Violation of Movant’s:
Due Process Rights when Prosecution Vouched for Credibility of Witnesses,

. and to Ask for Curative Instructions and/or Mistrial.

£ VI Counsel Ineffective for Failing to Object to Trial Court’s Constructively

 Amending the Indictment for Counts 16, 18, and 20 During the Jury Charge.

6 «{-‘ V1L, Trial Counsel Ineffective for Failure to Object to “Serious Bodily Injury” and
“A mount of Lost Money” in light of Apprendi and Jones.

i VHIL ~Trial Counsel was [neffective for Failing to Raise in the District Court and on
Appeal that there was Insufficient Evidence to Support a Finding of Guilt on
the Weapons Counts 3,5,21, 18 U.S.C. 924(c)(a)(A)(i) and § 2. '

v IX. - Trial Counsel Ineffective for Failure to Raise on Direct Appeal that Evidence

- was insufficient to Convict Movant of 1951(a)(b) Count 18 and 924(c) Count 19.

X Trial Counsel was Ineffective for Failing to Raise on Direct Appeal Fatal
Variance that Violated the Movant’s Fifth Amendment Right to only be Tried
, on the Indictment Returned by the Grand Jury for Count 18. ’

{ XIL.~ The Evidence was Insufficient to Support, and Counsel was Ineffective for
Failing to Object to and Reserve for Appeal a Sufficiency Claim Regarding,
Jury Verdicts for Counts 1,2, 4, 18 and 20.

I X1 - Counsel Ineffective for Failing to Raise on Appeal that Government Failed to
Prove Movant was a part of any Couspiracy.

¢~ XI1L- The Evidence was Insufficient to Support a Conviction for Conspiracy to Rob

' First State Bank and Norwest Bank, and Counsel Inefficient for not Raising

" Issue on Appeal.

i (X1V/ Trial Counsel Ineffective for Failing to Request Pretrial Motions for Discovery,
Exculpatory Jencks Material under 18 U.S.C. § 3500 B, C, and D, Rule 16 and
impeachment Material, which would have Revealed Missing Documents,
Letters, Police Reports, and 302’s; : ,

i
:

INE



XV. Prosecutorial Misconduct for Failure to Turn Over Pretrial Motions for
Discovery, Exculpatory Jenchs Material under 18 U.S.C. § 3500 B, C, and D,
Rule 16 and Impeachment Material, which would have Revealed Missing
Documents, Letters, Police Reports, and 302’s; .

XVL Trial Counsel Ineffective for Failing to Raise Batson Issue During Trial or on
Appeal; '

XVIL Trial Counsel Ineffective for Failure to Allow Andreco Lott To Testify on His

Own Behalf After Several Requests By Movant.

ARGUMENT

I. Trial Counsel Ineffective for Failure to Interview and Investigate Alibi
Witnesses; ‘

The Sixth Amendment guarantees a right to counsefl in criminal proceedings. Johuson v.
~Zerbert, 304 U.S. 458, 463 (1938). “The right to counsel is a fundamental right of criminal
defendants; it assures the fairness, and thus the legitimacy of our adversary process.”

Kimmelman v. Morrison, 477 U.S. 363 (1986). To ensure that defense counsel upholds the

adversarial process established by the Sixth Amendment, the right to counsel is defined as the

right to effective assistance of counsel. Strickland v. Washington, 446 U.S. 668, 686 (1986),

citing McMan‘n v. Richardson, 397 U.S. 759 (1970). When a criminal defendant does not
receive the etfective assistance of counsél during any critical stages of criminzﬂ proceedings, the
adversarial process has been compromised, and a reviewing court should reverse the judgment.
Ineffective assistance has been rendered when 1) counsel’s representation fell below an
objective standard of reasonableness; and 2) there exists a reasonable probability that but for
counsel’s unprofessional errors, the outcome of the proceeding would have differed. Strickland,
466 U.S. at 694. Kimme/man, 477 U.S. at 375. Counsel’s performance is deficient if it does not
rise to the level of reasonably affective assistance. (/d. at 686). A court measﬁres the
reasonableness of counsel’s performance against prevailing professional norms. US. v.
‘Barbour, 813 F.2d 1232, 1234 (D.C. Cir. 1987). A satistactory showing of prejudice need only

rise 10 the level of a reasonable probability that the result of trial representation. Strickland, 466

Lo



U.s. at 6§54, On a scale of e\/idgntiary burden, a reasonable probabi[ity.is shown by less than
preponderance of evidence. (/d. at 693-694).

Counsel must engage in reasonable amount of pretrial investigation and, minimum,
interviewl potenﬁal witnesses and make independent investigation of relevant facts and
circulhstances. Failure to interview witnesses to the crime may strongly support a claim of
ine{'fectivé assistance of counsel, and when alibi witnesses are involved, it is unreasonable for
counsel to nof even attempt to contact the witnesses and ascertain whether their testimony

would aid defonse. Bryant v. Scott, 28 F.3d 1411, 1415 (5" Cir. 1994), citing Gray v. Lucas,

677 F.2d 1086, 1093 (5" Cir. 1982) (noting that attorney’s failure to investigate crucial witness

may constitute inadequate performance).

Movant avers that counsel was ineffective for failing to inQestigate and interview

Frankie W;ﬂton, Kevante Smith, Vernon Love, Dglores Eggerson, Carla Smith, Ted Dunn, and

David Johnson. £%t £g5ete0n Arenda Wat his . Tac vhat §rier Ceehhets I~%; ¢
Movant confends that he told Counsel Ronald Couch to contact the witnesses to teétify '

on his behalf, as well as investigate the government’s witnesses Telesa and Adrium Clark,
Jovon Holcomb, Brian Bishob, and Jerome Foster because each ot them had denied knowledge
of the cvrirmes or exoﬁerated Movant at some point.

Counsel abdicated his responsibility of investigating potenfial alibi witnesses and failed

to “attempt to investigate and to argue on the record for the admission of the alibi witnesses

testimony.” Grooms v. Solem, 923 F.2d 88, 91 (8”‘ Cir. 1991). Couch’s failure to investigate
potential alibi witnesses was not a “strategic choice” that precludes claims of ineffective -

counsel, in light of the fact that Movant was acquitted of the Home Depot robbery after alibi



thncsses testified that Movant could not have commltted the crime. Neal; 764 F.24 1173,

1178(*"' Cir. 1985); Bryant v. Scott 28 F.3d 1411, 1417 (5" Cir. 1995).

Movant avers that had counsel investigated and interviewed Vernon Love (the owner of
V T. and L. Real Estate Investment Trust Company), Love would have testified about Movant’s
excellent ch.aracter. Love would have testified that Movant worked for V.T. and L. from mid
Februdry, 2000 until Movant’s arrest. Love would have testified that it was part of Movant’s job
to go to banks, credit lilliOllS_, mo&gage companies and similar facilities to open accounts, and
check for fore;losures on properties ana to drdp off and pick up deposits. This testimony would
have established Movant’s professional, non—cfiminal reason to have been present in any of the

places allefred'in the indictment. Love was present during trial and willing to testify but was

ﬂ ‘.A .h'

never called. (See, Exhibit Bl “Notice of Alibi).

Ms. Kevante Smith is Movant’s cousin who lived in Arlington, Texas. Ms. Smith would
have testified that on January 19, 2000, she was with Movant at her home m Arlington alone
with her husband (boyfriend at that time). From 10:00 am until at least 12:30 pm or later;
Movant was at her home. (Exhibit %) Ms. Smith would have testified that she contacted
Movant’s mother (Delores Eggerson) after fmding out Movant was in jail, and told Ms.
Eggerson that she remembered Movant being in her house and very upset about a dent in his car
from the night before, and that Movant stated his brother or his friend had wrecked the car. Ms.
Smith would have also testified that she made this known a week or two before Movant’s trial.
In addition, Ms. Smith was present at trial to testify tQ such facts, but was not interviewed or
called.

Even if counsel had ﬁrst learned of the alibi witnesses on the first day of trial, he

“nevertheless should have contacted the witnesses or subpoenaed them and made his record to

LD



the trial court as to the signiticance of the alibi and the fact that it was newly discovered.”

Bryant v. Scott, 28 F.3d at 1417, citing Groows, 923 F.2d at 91.

Frankie Walton was a customer dt",Movant’s at the Sizzle-N-Styles Barber and Beauty
Salon. Movant worked at Sizzle-N-Styles from January, 2000 until July 2000. Walton would
have testv.iﬁedv that on April 7, 2000, he was with Movant at the establishment from
approximately 8:30 am until 12:30 or 12:45 PM, and that Movant never left the salon between
those times. Walton would have tésti.ﬁed that Movant cut his son’s hair and attended to other
customers. Walton was present at the trial and willing to testify but was not interviewed or
called to testify. (See,Exhibit i (3,7 /5‘)..

Likewise, counsel’s failﬁre to interview the gdvernmexlt’s witnesses was deficient.
Without investigating the witnesses, coﬁnsel was ill-equipped to assess their credibility‘or Cross-

examine them etfectively, or obtain information relevant to Movant’s defense through better

pretrial investigation of the witnesses. Kemp v. Leggett, 635 F.2d 453, 454 (5" Cir. 1981);

Gaines v. Hopper, 575 F.2d 1147, 1149 (5"' Cir. 1978), Heunderson v. Sargent, 926 F.2d 706,

711 (8™ Cir. 1991) (counsel had duty to investigate all witnesses who possessed evfdence of
defendant’s guilt or innocence). |

Counsel failed to interview Delores Eggerson (Movant’s mother) and Carla Smith
(Movant’s sister) to subpoena them as character witnesses. Ms. Eggerson would have testified
that the accused crimes were not in Movant’s néture. That Movant was an active minister in his
community. That Movant worked in real estate and in the beauty salon, and worked extensively
in youth groups, as well as modeling. vMs_ Eggerson would have also testified that pertaining to
the Greyhound robbery, her oldest son, Leon Dandredge, now deceased, made a request to come

and testify on the day of the Greyhound robbery, Movant was over at Kevente Smith’s house



trying to get a dent tixed in his car because Movant left from Dandredge’s hotel room around
ANAS

el

9:45 am in Al'lil)gfoxl to get his car repafred. (See, Exhibit f-/ﬁ’@

Carla Smith would have testified that Movant was a good father to his children and loyal
to people. That he always tried to help people and was not the type of person to cominit these
crimes. Ms. Smith would have testiﬁéd that Movant was a genﬂeman at all times and that she
knew Movant all his life, and this was not his character. (See, Exhibit &~ ). |

Counsel did very little to prepare the defense. He visited Movant a total of 4 times
between the arraignment and sentencing. He did not appear to use an investigator within a
reasonable means as conscientious defense counsels routinely do to investigate alibis and
witnesses. He did not subpoena witnesses nor interview government witnesses. Counsel claimed

he lacked the funds for such 1r}vest10atlon but failed to submlt any motions for financial < €4/4/7 ‘/4 -8
., 74, 168 R . 3T =adye )

i v

assistance to the court. Failure to call or interview witnesses, and failure to subpoena witnesses

at government expense for indigent client required an evidentiary hearing. Friedman v. U.S,,
588 F.2d 1010 (5™ Cir. 1979). Defense counsel is under an ethical obligation "to conduct a

prompt investigation of the circumstances of the case and explore all avenues leading to facts

relevant to guilt and to a degree of guilt or penalty.” U.S. v. Baynes, 622 F.2d 66 (C.A.Pa,,

1980); U.S. v. Gray, 878 F.2d 702 (3" Cir. 1989). Anderson v. Johnson, 338 F.3d 382 (5" Cir.
2003). Defendant was prejudiced by trial counsel's constitutiodally deficient performance in
failing to interview one of two eyewitnesses; in light of the relatively "weak" case, there was a

reasonable probability that "but tor" trial counsel's failure to interview and call eyewitness to

testify, the result of the proceeding would have been different. Thomas v. Lockhart, 738 F.2d
304, 308 (Sth Cir.1984) (finding ineffective assistance where cdunsel's "lnvestigation of the case

consisted of reviewing the investigative file of the prosecuting attorney" and holding that the .



“investigation fell short of what a reasonably competent attorney. would have done"). Failure to
investigate a defense for interviewing witnesses and evidentiary inaccuracies is ineffective

assistance. See, i.e, Kelley v. Secretary for Dept. of Corrections, 2004 WL 1637062 (1 1™ Cir.

2004). (“[Clounsel had the tools with which they could have shown the jury the inaccuracy.
Without a reason, they simply failed to investigate and thus tailed to develop or use the tools

that they had [fdr example] Counsel failed to investigate and utilize the inconsistencies in the

time periods on the evening of the murder....” At 25); See also, by analogy, Davis v. Del Papa,
84 Fed. Appx. 988 (9™ Cir. 2004) “Remarkably, it appears as though defense counsel undertook
HO irzvestiga(ion at all into Davis' background, the victim's background, or the credibility of
witnesses who could paint Davis in a sympathetic light. Had defense counsel undertaken an
adéquate investigation (or any investigation at gll) into DaQis's age, background, and other
mitigating factors, it seems inconceivable that defense counsel would have advised Davis to

accept a sentence of life without the possibility of parole.” At 991). Moore v. United States, 432 -

F.2d 730, 735,739 (3rd Cir. 1970) (“Adequate preparation for trial often may be a more
important element in the effective assistance of counsel to wﬁich a defendant is entitled than the
forensic skill exhibited in the courtroom. The careful investigation of a case aﬁd the thoughtful
analysis of the information it yields may disciose evidence of which even the defendant i.s
unaware and may suggest issues and tactics at trial which would otherwise not emerge. # o
The exércise of the utmost skill during the trial is not enough if counsel has néglected the

necessary investigation and preparation of the case or failed to interview essential witnesses or

to arrange for their attendance.”) Wolfs v. Britton, 509 F.2d 504, 309 (8th Cir. 1'975) (“effective

assistance refers not only to forensic skills but to paihstaking investigation in preparation for

trial"); Eldridge v. Atkins, 665 F.2d 228 (C.A.Mo. 1981). (Counsel has the duty to use




‘witnesses named by a defendant who may assist in the defense and to fulfill that duty counsel
must make a _reasonable attempt to invest.igate a material witness' knowledge; Movant was
dehied effective represeﬁtation where counsel did not interview any prosecution witnesses and
did not interview potential defense witnesses and, had a proper investigation been made, many -
inconsistencies in identification would have surfaced and proper investigation would have
demonstrated strong evidence of mistaken identification and counsel did not im)estigate
apparently because he had cohcluéorily dec_ided thét defendaﬁt was guilty; under circumstances,
trial counsel owed a duty to i‘nvestigate and interview all eyewitnesses to the robbery and to
pursue substantial defense of mistaken identification and failure to do so was prejudicial.).

But for-counsel’s unpfofessional errors, there é;(ists a reasonable probability that the result
of the proceedings would have differed in Movant’s favor, sufficient to undermine confidence

in the verdict. See, Strickland, supra.

1. Trial Counsel was Ineffective for Failing to Raise in the District Court and on
Appeal that the Pretrial Identification Procedures were Impermissibly
Suggestive, and Created a Substantial Likelihood of Misidentification such that

the In-Court Identification was unduly Tainted. “

The Due Process clauses of the 5" and 14" Amendment,;;)frbtects accused individuals

from the use against them of evidence from unreliable identifications that result from

impermissible suggestive procedures. Manson v. Brathwaite, 432 U.S. 98 (1977); US. v.
Sanchez, 988 F.2d 1384, 1389 (5" Cir. 1993).

Admissibility of identification evidence is governed by a two-step analysis: 1) initially
determination must be made as to whether identification from procedures was impermissibly
suggestive; 2) the court must then determine whether, under the totality of the circumstances,

suggestiveness leads to substantial likelihood of irreparable misidentification. Herrera v.

Collins, 904 F.2d 944 (5" Cir.1990); Simmons v. U.S. 390 U.S. 377 (1968).

(Y



In‘Movant’s case, Diana_ Ayala, Cornelius Lark, and J.W. Grandstaﬂ’all testivﬁed
pertaihing to the Greyhound Bgs station Robbery. Angela Faires testified pertaining to the
Norwest Bank (now Wells Fargo Bank). Ms. Ayala’s identification (pretrial) was
impermissible, in that the government showed the same photo to more than one of its witnesses
(Ayala, T.T. pp. 447-48). Likewise, Movant was on trial for the Greyhound robbery, but Ms.
Ayala ideﬁtiﬁed Cedric Diggs, Who was no on trial for the Greyhound robbe.ry. Mr. Grandstaff’s
identification was impermissible because he testified he couldn’t get a good look at the man
who he saw running to a ‘car’ which he could not identify (Grandstaft, T.T. pp. 40-41). M.
Grandstaff thought he got the license number of the car, but could not remember it. No
evidevnce, such as a police report or notes, was presented to the jury. (Grandstaff, T.T. pp. 439-
40). Mr. Grandstaff identified a man who was over six feet tall and over 200 pounds. Mr.
(handﬂaﬂ%esﬁﬁedthmﬂﬁshﬁﬂam\vem:onthephou)mcuwe,butﬁedkhfthﬁﬁalormgnthat
picture. Thus, the government withdrew his exhibit. (Grandstaff, T.T. pp. 441-42).

Mr. Lark made no pretrial identification, as his in-court identification consisted oftwo
different clothing descriptions of the perpetrator, and two different describtions of the
perpetrator’s skin complexion. (Lark, T.T. pp. 431-37). Also, Mr. Lark testified that he had only
a glimpse of the perpetrator because he had been maced. (Lark, T.T. p. 432). More importantly,
Ms. Romer told the trial court out of the jury’s presence that Mr. Lark could not identify fhe
robber because he was maced immediately. (T.T. pp. 509-410). Ms. Faires testified that she
never completed a photo line-up because of the mace in her eyes, but later she was able to
identify Cedrick Diggs. Ms. Faires also identified Mr. Diggs in court. (Faires, T.T. pp. 398-

402).

16



In Manson, the Supreme Court indicated that “reliability is the linchpin” when
examining the totality of the circumstances to determine the admissibility of identification
testimony. Even an impermissibly suggesti@ identification 'i)rocedure does not violate due
process so long as the identification possesses sufficient aspects of reliability. The Supreme
Court has set forth several factors to be considered when reviewing the reliability of a pretrial
ideﬁtiﬁcatien. These factors included: 1) the opportunity of the witness to view the criminal; 2)
the witness’s degree of attention; 3) 'ghe accuracy of the witness’ prior description, 4) the
witness’ level of certainty; 5) the elapsed time between the crime and the identification. These

factors are to be weighed against the corrupting effect of the suggestive identification. Neil v.

Biceers, 490 U.S. 188 (1972); U.S. v. Atkins, 698 F.2d 711,713 (5" Cir. 1983); U.S. v. Rogers,

126 F.3d 655 (_5"' Cir. 1999). Ms. Ayala testified that she just saw the perpetrator mace the other
guy, so she really could'n’t see the alleged perpetrator. Also, she identified Diggs as the
perpetrator. Mr. Lark made no pretrial identification and testified that he only glimpsed the
perpetrator for 3 to S seconds because he couldn’t see clearly after being maced. Also, Larlk
testified that the perpetrator was weﬁing black medium sized sunglassee and a baseball cap.
Concepcion, 983 F.2d 369, 379 (2d Cir. 1992). In court identification is not admissible when
witness had only a “quick look at defendant”, defendant’s face partially covered by a baseball
cap, and the photo 1D was six months after the crime.

Ms. Faires testified that she was on the phone, and as soon as she stood up to see what
was going on she was maced. She also testified the robbers had on masks, hats and sunglasses,
and the robbery only lasted a few fninu_tes. (Ayala, T.T. pp. 446-47)(Lark, T.T. pp.w 431-36)

(Granstaff, T.T. pp. 441-42)(Faires, T.T. pp. 396-402).
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Mq Avyala tesu{'ui that that robber came from behind Mr. Lark and maced him so she
couldn’t see him clearly. (Ayala, T.T. pp. 445- 46) M. Lark testified that after being maced
twice he couldn’t see the perpetrator clearly; note the perpetrator came from behind Mr. Lark
(Lark, T.T. p. 432, Ayala, T.T. p. 445). Ms. Faires testified that she was talking on the phone to
a customer and working on the computes at the time the robbers came into her office. In
addition, the robbers wore ski masks or hats and sunglasses. (Fairés, T.T. pp. 397-98). Ms.
Ayala’s pretrial identification is unreliable becauée it came twenty months after the crime, and
in the form of_a photo that Ms. Ayala did not sign. The photo was signed and marked by the
government and other witnesses. (Ayala, T.T; pp. 447-48). Mr. Lark made no pretrial
identification, but gave two different clothing desbriptions and two different skin descriptions to
the grand jury. (Lark, T.T. 431-434). More impc)rtanﬂy, Ms. Romero told the court that Mr.
Lark COLﬂd not identify the robber because he was maced immediately. (T.T. pp. 409-410). Mr.
Gréndstatf made no pretrial identification or in court identification, and someone signed his
name on a photo without his approval. (Grandstaff, T.T. pp. 441-442). Ms. Faires made no
pretrial identification which was different from her trial description. (See; Exhibit / "7 Faires
affidavit). Mr. Lark made an in court identification of Movant but only after he was questioned

by the <rovernment attorney US. v. Archibald, 734 F.2d 939, 941-43 (2d Cir. 1984); U.S. v.

Rogers, 126 F.3d 655, 658 (5"’ Cir. 1997) Ms. Ayala identified Cedric Diggs as the perpetrator
who robbed the armored car driver. (Ayala, T.T. p. 447); Ms. Faires identified Diggs as the man
who maced her. (Faires, T.T. p. 399).

- Ms. Faires alleged photo identification came some 12 months after the robber, although
she testified it was 6 to 9 months later. (Faires, T.T. p. 402). This céu[d not be true because

{

Movant did not become a suspect until at least March of 2001 (See:Exhibit 52’3 cfiminal



" complaint). Ms. Ayala’s was almost 2 years and Mr. Lark’s identification in court was 23

months after the robbery, a length which does not preclude identification bur raises concerns

over the accuracy of the memory. Roger, 126 F.3d at 659; Mansden v. Moore, 849 F.2d 1536,
1546 (11" Cir. 1988) (“identification more than two years after crime weakened by delay”). The
first photo line up was shown to Ms. Faires at least ten months after the alleged robbery because
Movant did not become a suspect until Mérch 2001. Trial counsel was inetfective for .not
objecting to or suppressing the pretrial identification as impermissibly suggestive, and the in-

court identification as unreliable.

The Supreme Court in Brecht v. Abrahamson, 507 U.S. 619, 639 stated the Court must

also assess whether the wrongly admitted evidence was emphasized in arguments to the jury.

See, e.g., Brecht at 639, Chapman v. California, 386 U.S. 18, 25-26 (1967);, Hynes v. Coughlin,

supra, 79 F3d at 291; U.S. v. Peterson, 808 F.2d 969, 976 (2d Cir. 1987). The more tangential

.the issue to which the wrongly admitted evidence pertains, the less likely it is that the evidence
was a substantial factor in determining the jury's verdict. Similarly, where the wron_gly admitted
evidence was cumulative of other properly admitted evidence, it is less likely to have injuriously
influenced the jury's verdict. The Court analyzes all of these issugs in light of the record as a

whole. See, Brecht supra; Kotteakos v. U.S. 328 U.S. 750, 764 -65 (1946), Dunnigan v. Keane,

137 F.3d 117, 130 (2d Cir. 1998). The Second Circuit reversed the district court’s denial of
habeas petition. The Court there found that the post-robbery show-up identification was unduly
suggestive and its admission was not harmless, per the test of Brecht. The balance of the

evidence implicating Petitioner was contradictory and suspect, and there was a lack of physical

evidence to connect Petitioner to the crime. Wray_v. Johnson, 202 F.3d 515 (2d Cir. 2000).

—
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Due to counsel’s failure to object and request an in-camera hearing to discuss the

admissibility-1f the in-court identifications, this honorable Court was not called upon to rule on

the identification. U.S. v Sutherland, 428 F.2d 1152 (5" Cir. 1970). The showing of a single

photo is undisputedly nnpernnssxbly suggestive. Herrera v. Collms 904 F.2d 944 (5" Cir.

1990); U.S. v. Shaw, 894 F. 2d 689, 692 (5“' Cir. 1990); Rogers, supra. Counsel should have
objected and requested the trial judge to determine if the picture spread was lmpermISSlbly

uvgesttve either in the photos used or the manner and number of times the photos were
displayed. If the judge makes 1he determination, he should determine if the impermissibly
suggestive picture spread gives rise to a “Jikelihood of irreparable misidentification.” If both
elements are found, Simmons prohibits the use of in-court identiﬁcation.

Due to counsel’s ineffectiveness, Movant was denied his due process rights to an in-
cameral hearing, and his Sixth Amendment right to an impartial jury, and confrontation of his
accusers with the unreliability of their prior identifications. The foregoing procedere will not
only have the salutary effect of avoiding situations in which the trial court.must solemnly |
instruct the ;;'ury to disregard vital-unforgettable evidence, but will also save the defendant the
Hobson 's choice whether to attack the in-court identification by attacking a prior photographic
identification that might wind up being upheld, thereby reinforcing the identification of the

defendant Sutherland at 1155 (citing Brutoa v. U.S., 391 U.S. 123 (1968)). Further, counsel -

should have requested an identification instruction. Barber v. U.S,, 412 F.2d 775( 5™ Cir. 1969);

(Pattern Jury Instructions, 2001 1.29).
But for counsel’s unprofessional errors, there exists a reasonable probability the
outcome of the proceeding would have differed in Movant’s favor. See Strickland, supra.

Il Trial Counsel Ineffective for Fallure to Flle a Severance Motion.

To prevail on this argument, “the defendant must show that: (1) the joint trial prejudiced



lead the jury to conclude that Movant was guilty. (4) Movant was prejudiced by the spillover of
the evidence in the counts of Diggs, as well as, as eﬁl the counts being tried together; this was

shown when the jury sent a note to trial count asking what evidence went to what count. (T.T.

Vol. 111 Pp. 652-54). See, US v. Peterson, 867 F.2d 1110 (8th Cir. 1989), citing U.S. v.
Merida, 765 F.2d 1205, 1219 (5lh Cir. 1985) (“Severance is not required if thel: jury “could sort
out the e‘}idence reasonably and view each defendant and the evidence re]ai:ing to that defendant
~-separately.””). (5) In Movant’s case, he was prejudiced even at the appeals level, when making
its ruling that the appellate court was also confused, and put Movant in the count charging the
Top Cats robbery, of which Movant was not alleged to be a part. (Séé, Exhibit 2 ¢ | Appeal
from the U.S. District Court, Northern District_ of Texas, p. 4). Most importantly, Movant and
Diggs are not named in.any indictment or count together that went to the jury. (See, indictment).
(See, T.T. Vol. 11 pp. 643-44). The trial court made this fact clear when giving the jury charge.
Second, a severance should have been requested because the indictment charged
separate crimes against separate defendants, improper under Rule 8, F.R.Crim.Pro.; U.S. v.

Marianneaux, 514 F.2d 1244, 1248 (5™ Cir. 1975). Whether joinder is proper is normally

determined from the allegations in the indictment. U.S. v. Faulkner, 17 F.3d 745, 758 (5" Cir.

1994). The proprietary of Rule 8 joinder is determined by the initial allegations of the

indictment which, barring arguments of prosecutorial misconduct are accepted as true. U.S. v.

Kaufman, $58 F.2d 994, 1003 (5" Cir. 1988); U.S. v. Harrelson, 754 F.2d 1153, 1176 (5" Cir.
1985); U.S. v. Mortris, 176 F.Supp.2d 668, 670-71 (NDTX 2001 ).

Movant colitends that Foster and T. Clark were the only two common defendants to
Movant and Diggs. Neither Foster or T. Clark testified that Movant and Diggs participated in

any count of the indictment that went to the jury together with or without Foster and T. Clark
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joined as co-defendants, the overlapping evidence of each separate counts would prejudiciatly

influence the jury and subject Movant to the risk of conviction upon evidence wholly unrelated

to the accusations against him. Marioneaux, supra.

To be joined as defendants in the same indictment under Rule 8(b), Movant and Diggs
must be alleged to have participated (1) in the same act or transaction or (2) in the same series
of acts or transactions constituting an offense or offenses.

Counts 1,2.3.4.5,16,17,18,19,20 and 21 charge Lott with criminal acts that do not

include Diggs. Counts 10, 11,14,15,26 and 27 charge-Diggs with criminal acts that do not

include Movant. The indictment therefore does not allege that defendant participated in the

“same act or transactions.” See, Tifford v. Wainwright, 588 F.2d 954, 9>57 N.1 (5‘h Cir. .] 979)

(“The district court found that the joint trial was impermissible because the crimes with which

Tifford was charged were substantially different from those that Bronstein faced.”) citing

Marionneaux, supra.

Finally, Movant contends that counsel was ineffective for not requesting counts 2, 4, 18,

and 20 to be severed because of the difference in “Modus operandt™. U.5. v. Chagrai, 754 1186,
1188 (5"‘ Cir. ) cert. denied, 474 U.S. 922 (1985); U.S. v Tubol, 191 F.3d 88, (2d Cir. 1999).

Fed. Rules Crim. Proc. Rule 8(a) provides: “Two or more offenses may be charged in the same
indictment or information.. . If the offenses charged. .. are of the same or similar character or are

hased on the same act or transaction or on two or more acts or transactions connected together

constituting part of a common scheme or plan.”

The court may also order that two or more indictments be tried together if the counts
they contain could have beén_joined in a single indictment. Fed R.Crim. Pro. 13. Even where the

government properly joins offenses, the court may order severance “1f it appears that a



" defendant or the sovernment is prejudiced.” Fed. R. Crim. Pro. P.14. Movant offers five reasons

for severance: (1) The robberies all occurred in different cities (Dallas, Arlington, Grand Prairie,

and Fort Worth); (2) There were all different types of victims (banks, ai‘:nored cars, and grocery
stores); (3) The robberies were committéd at different times (early morning, midday, and late
evening); (4) The robberies were done with differing methads (cell phones/no cell phones,

,. sunglasses and caps 6r none, mace or no mace, different number of persons, different actions);

(5) The offenses did not qualify for joinder under Fed. R. Crim. Proc. Rule 8. Tubal at 95,

Thus, Movaat contends that had his counts been severed, he would haﬂle been able to
question T. Clark and J. Foster about their motives and bias for testifying against him, which he
was prevented from doing in a joinder. (TT. Vol. 11 p. 145)(Clark, T.T. Vol. Il pp. 516-519)
(Foster, T.T. Vol. II p.305). Evidence that Diggs robbed the Sack-N-Save, and threatened to kill
witﬁesses in the Top Cats robbery, would have been inadmissible against Movant. Movant
would also have been able to testify as to his whereabouts during the date and times of the
Home Depot, Greyhouﬁd, and Norwest Bank Robberies.

Movant told counsel that he (Movant) wanted to testify about the Home Depot; etc.,
robberies, because each one of those robberies took place on dates and times when the Movant
was elsewhere, i.e. moving, getting his car fixed, attending a funeral, working. Movant did not
want to testify to the other robberies because the day and times of those robberies did not
remind him of his whereabouts. He could only state he knew nothing of the robbers.

But for counsel’s unprofessional errors in not requesting a severance pursuant to Fed.

R.Crim.Pro. Rule 8(a)(b) and Rule 14, there exists a reasonable probability the results of the
proceeding would have differed in Movant’s favor, enough of a probability to undermine

confidence in the verdict. See, Sirickland, supra.

—
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iv. Trial Counsel was Inefiective for not Requeésting Cmitmmrv Instructions of
Accomplice Informants who may have had Good Reason to Lie.

Counsel failed to requested that Brian Bishop, Telasa Clark, Jerome Foster, and Jovan

Holcomb’s testimony must be consider with more caution than the testimony of other witnesses

(See, Jury Instructions); U.S. v. Garcia, 528 F.2d 580 (5" Cir.) cert. denied, 429 U.S. 893

(1976); U.S. v. Bernal-Obeso, 989 F.2d 331 (9" Cur. 1993). U.S. v. Williams, 59 F.3d 1180

(1 1™ Cir. 1995)(defendant is entitled to special jury instruction on the credibility of a

government informer witness if the defendant requests it and the testimony implicating the

accused is elicited solely from the informer; purpose behind such a policy 1s to ensure that no
verdict based solely on the uncorrdborated- testimony of a witness who may have good reason to
lie is too lightly reached; instruction. mustb sufficiently focused to remind the jury of special
credibility issué posed relate the instruction to the particular witness. See, U.S. v. Bernal, 814
F.2d 175 (8" Cir. 1987). See also, U.S. v. Partin, 493 F.2d 750 (5" Cir. 1974).

| Counsel should have requested an accomplice—co-defehdant plea.agreement instruction
at the time of each éf the testifying alleged accomplice/informants’ teétimony. U.S. v. Pierce,

959 F.2d 1297 (5”’ Cir. 1992), cert. denied, 506 U.S. 1007 (1992), and, U.S. v. Abravaya, 616

F.2d 250 (5™ Cir. 1980).

The jury did not benefit from customary, truth-promoting precautions that generally
accompany the testimony of accomplice/informants. The Supreme Court has long recownm,d
the “serious questions of credibility” informers pose. Lee v. U.S., 343 U.S. 747,757 (1952). See

also, Trott, Words of Warning for Prosecutors using Criminals as Witnesses, 47 Hasting L.J.

1381, 1385 (1996). Jurors suspect informant’s motives from the moment they hear about them
in a case, and they frequently disregard their testimony altogether as highly untrustworthy and

unreliable. We have therefore allowed defendant’s “‘broad latitude to probe informer’s
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credibility by cross-examination “and have counseled submission of the credibility issue to the

jury” with careful instructions” Lee, 343 U.S. 747, 757 (1952}, accord Hoffa v. U.S., 385 U.S.

293, 311-312 (1996). See also, O’Malley, Grenig and Lee, Federal Jury Practice and V

Instructions. From the First, Fifth, Sixth, Seventh, Eighth, and Ninth, and Eleventh Circuits on

special cautionary instructions appropriate in assessing informant testimony.

In Voyles v. Watkins, 489 F.Supp. 901, 911 (5" Cir. 1980), the court stated, “We find

inexcusable the failure of counsel, who knew the critical importance of Mayo to the

prosecution’s case, to request.an instruction that his testimony as an alleged accomplice should
always be scrutinized carefully by the jury because of it inhsrent untrustWorthiness.” Jovan
Holcomb, Jerome Foster, Brian Bishop and Telasa Clark were all alleged |
accomplices/informa.nts in Movant’s caée. Accomplice/informant testimony should be
particularly examined when the witnesé has manifested unreliabil ity by making previous
conflicting statements about the crime. Tillery v. U.S., 411 F.2d 644, 646-47 (5™ Cir. 1969).
(See, for example, Holcomb, T.T. pp. 366-68; Clark, T.T. pp. 516-518; Brian Bishop’s upward
departure hearing on 3/12/02, in which it was shown that Foster and Clark were not credible
witnesses or informants; Bishop hearing, p. 57-58). & L hibiT 2 /)

Importantly, the trial court while holding a hearing found that the 302’s, statements and
criminal complaint was full of false information of all kinds, also that the government knew of

these facts both before Movant’s trial and after. U.S. v. Bradﬁeld,' 103 F.3d 1207, 1218 (5™ Cir.

1997) Note 16, 19. If, as here, the court fails to do so on its own and the defendant fails to

request such an instruction, the government musf request this instruction. As an officer of the
coutt, the prosccutor should have fulfilfed the government’s obligation by inviting the district

court to give the specific instruction on evaluation the credibility of the accomplice/inFormahf
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witnesses when the prosecution’s hopes for a conviction hinges solely on the persuasiveness of

the accomplice’s testimony. McDonald v. Sheriff of Palm Beach County, 422 F.2d 839, 840 (5"

Cir. 1970). In Movant’s case, the alleged accomplice/informants’ testimony was uncorroborated
and contradicted by Ms. Ayala, Ms. Faires, Mr. Birdlong and Mr. Maddox. There was no
evidence outside of the alleged accomplice informant’s testimony to link Movant to any crimes.

See, Williamson v. U.S., 332 F.2d 123, 127 (5"1 Cir. 1964).

Had counsel requested cautionary instructions regarding paid accomplice/informants

who have good reason to lie, the jury would have likely discredited Bishop, Holcomb Foster,

and Clark’s tevstimony, and insofar as the testimony was uncorroborated, disregarded the

+

testimony as evidence. See, Banks v. Dretke, 540 U.S. . (2004). U.S. v. Griffen, 382 F.2d

823, 827 (6 Cir. 1967). Counsel shou.ld have requested instruction at the time the accomplices
gave their testimony, and again at the close of the trial in the jury’s instruction. But for
counsel’s unprofessional errors, there exists a reasonable probability that the outcome of the
proceeding would have differed in Movant’s favor. See, Strickland, sﬁpra. -
V. Due Process Viclated an Prosecutor Vouched for Credibility of Witnesses,
and Trial Counsel Ineffective for Failure to Object to Violation of Movant’s

Due Process Rights when Prosecution Vouched for Credibility of Witnesses,
and to Ask for Curative Instructions and/or Mistrial.

As a general rule, the prosecutor may not bolster the credibility of its witnesses by
personally attesting to their truthfulness, as “doing so may imply that the prosecutor has

additional personal knowledge about the witness and facts that confirm such witness’ testimony,

or may add credence to such witness’ testimony.” U.S. v. Taylor, 210 F.3d 311, 318-19 (5" Cir.

2000).

During his opening statement, the prosecutor stated: ’



The evidence—on the defendants that are sitting before you today, defendant
Diggs and Movant, were part of this group of robbers; and the evidence that
you’re going to hear throughout this trial is this: on November 5", 1999,
defendant Diggs, Telasa Clark, and Jerome Foster robbed the Swinford’s Bar-

B-Que in North Fort Worth. You’re going to know this because Telasa Clark
and Jerome Foster have pled guilty to various robberies, have entered into a
plea agreement with the government, and agreed to come and tell you exactly

what happened there. (T.T. Vol. III p. 138).

This type of statement is reversible error. See, U.S. v. Austin, 786 F.2d 996, 991-92 (10"
Cir. 1986) (“permitting Government in its opening statement and through the testimony of its

chief witnesses and others, to inform jury that ten co-conspirators had been previously tried and

convicted for their parts in the conspiracy with which defendants were charged, was reversible
error.”) See valso, U.S. v Prawl, 168 F.3d 622 (1999) .(“A co-defendant’s guilty plea may not be
used as substantive evidence of a defendant’s guilt™); US. v. Baez, 703 F.2d 453, 455 (10" Cir.
1983) (“Due to the extreme and unfair prejudice suffered by defendants in similar situations,
cbﬁrts and prosecutions generally are forbidden from mentioning that a co-defendant has either

pled guilty or been convicted.”); U.S. v. Griffin, 778 F.2d 707, 710 (11" Cir. 1985).

: _ o
During the prosecutor’s direct examinations of Telasa Clark, Jerome Foster, Brian [
Bishop, and Jovon Holcomb, the prosecutor elicited testimony regarding their guilty pleas and i

plea agreements, without cautionary instructions. (Clark, T.T. pp. 500—02), (Foster, T.T. pp.
264-266); (Bishop, T.T. pp. 453-56, 461), (Holcomb, T.T. pp. 332-365). U.S. v. Austin, 786

T.2d 986, 992 (10" Cir. 1986); U.S. v. Hanson, 544 F.2d 778 (5 Cir. 1977); U.S.v. Francis,

170 F.3d 546, 550 (6" Cir. 1999). B

During the prosecution’s closing argument, he stated that, “The three or four other

individuals that were involved in those robberies with the defendants, told you exactly what
happened, and they're telling the reath.” (T.T. Vol. L p. 595-96). “Ladies and gentlemen,

Jerome Foster is telling you the truth.” (T.T. Vol. 1ll. p. 597). “Foster and Telasa Clark also told



you about it. Those men are telling you the truth. (T.T. Vol. HI. P. 598). See, U.S. v Garza, 608

F.2d 659, 663-64 (5" Cir. 1979); U.S. v. Krebs, 788 F.2d 1166, 1176-77 (6" Cir. 1986), cert.

!

denred;474-U:S-930-(1986) (“InKrebs; the Sixth lield these sort of statementsto be

inexcusable.”); U.S. v. Cérroll', 26 F.3d 1380, 1387 (6"’ Cir. 1994); U.S. v. Kerr, 981 F.2d 1050,
1053 (9" Cir. 1992) (stating that improper vouching occurred when prosecutor asserted OWn
belief in witnesses’ credibility through comments including, “1 think he [the witness] was

candid. T think he is honest.”).

Finally;during rebuttal;-theprosecutor-stated-that,“These are their fifends. They came

up here and testified. Their testimony is uncontroverted. They did not lie to you. They told you

the truth because they told you exactly the details of these robberies. Garza, supra. Carroll,

| supra; Kel;r', supra; Krebs, supra; and U.S. v. Rudberg, 122 F.3d 1199, 1204 (9" Cir. 1997). In

addition, while improper closing argument is made by prosecutor, trial judge has an obligation
to intervene to assure protection of defendants rights to a fair trial. Garza, supra; Uiereck v.
U.S., 318 U.S. 236 (1943). The trial Judge’s comments during Brian Bishop’s evidentiary

hearing based on an upward departure confirms Movant’s argument that the prosecutor vouched

for witnesses credibility during trial. (See, Brian Bishop’s Evidentiary Hearing, p. 8). € x-A,4/7 2! )

The testimony of the four “vouched witnesses credibility” was crucial to the

government’s case, opening and closing arguments. There was no indirect or direct evidence

that linked Movant to the instant case, outside of the vouched witnesses’ credibility.

e Count-2First ’State“Bank;*th‘e“on‘ly'Witn‘e’sS‘;"Ch’a’rl‘éﬁé“DD‘ﬁ'ha”m',“‘"t'é’St’iﬁéd"‘th";'“it”p’ér‘ sorithat ~

was T the photo-was Movant; amd stre Tade anm in-court identification of Movant, But her

testimony only shows that Movant was in the bank to open a checking account. Although she

0Ny
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testified Movant made a phone call, there’s no testimony of who Movant called and what was

said. (Charlene Dunham testimony, T.T. pp. 379-390).

Count-4:--Norwest-Bank;-there were two witnesses to testify aiid both affirin Movant’s

argument that, “Movant was not involved in this crime.” Angela Faires testitied that she tried to
complete a photo array some twelve (12) months or longer and was unable to complete it.
(Faires, T.T. pp. 399-400) Even after Ms. Faires testified she picked Movant out of photo, she

positively identified co-defendant “Cedric Diggs”. (T.T. pp. 399,404) Isiaac Birdlong testified

wat-this-person-is-the-bank-tape-wasnot-Lone ™ (BirdloneT- T 5588
V 5 _ B

Count 18:Greyhound Bus Station; There Were three witnesses to the crime. J.W.
Grandétaff made no identification. (Grandstaff, T.T. pp. 441-442) Diana Ayala identified
Cedrick Diggslaslthc perpetrator. {Ayala, T.T. p. 446-447, 449) As stated earlier Ms. Ayala’s

| photo identification should been disregarded for the same reasons Mr. Grandstaff's

_ identification was withdréwn. The prosecution torged her initials onAthe photo, and most
important the photo shown to Ms. Ayala was marked by other witnesses. (T.T. pp. 442, 448)
Cornelius Lark’s m-court identification was perjured and impermiésibly suggestive. L»ivkewise,
the prosecutor stated that, “ Mr. Lark couldn’t identify anyone because he was maced and
couldn’t see clearly.

Count 20: Winn-Dixie; Three (3) witnesses testiﬁe-d about this robb_ery. Bobbie Shroud,

‘David Hamilton, and Mark Whenker. (T.T. Vol. IT pp. 314-331) None of these witnesses

momeostetitied that-Movant-was involved-or-present ==

The-government’s-entire-case-depended- the vouched withesses credibilify who




all received or hoped to receive sentence reductions in exchange for their testimony. Thus, the

evidence was not overwhelming, and had a substantial and injurious effect on the jury’s verdict.

Kerr, Brecht, Garza, supra.

For the same reasons mentioned above, tral counsel’s failure to object to
prosecutorial mi‘sconduct during opening statement, direct examination and closing argument
constitutes deficient performance. Strickland, supra.

Given the lack of a sufficient objection, the trial court issued no curative instruction

leaving the jury free to consider this highly improper in determining guilt. Had counsel objected
and prompted in curative instruction, the court may have given an appropriate cautionary

instruction or granted a mistral. Washington v. Hofbauer, 228 F.3d 689, 708 (6™ Cir. 2000);

Burns v. Gammon, 260 F.3d 892, 896 (8" Cir. 2001).

The prosecution’s arguments were constitutionally defective such that any
reasonable counsel would have objected under the circumstaﬁces. One of defense counsel’s
most important role to ensure that the prosecutor does not transgress bounds of proper conduct.
Washington, supra. Sl/‘/'C/chtﬂd, supra. But for counsel’s unprofessional errors, there’s a
reasonable probability the outcome would have differed in favor of Movant. A reasonable
probability is a probability to undermine confidence in the verdict. Strickland, supra.

VI. Counsel Ineffective for Failing to Object to Trial Court’s Constructively
Amending the Indictment f_or Counts 16, 18, and 20 During the Jury Charge.

-"'---"~---~-~~--~—The-Gou—n—wmng,-I.y-,ivnst::uctedihe‘jury_,,y»/jth,_r_egard to the charges regarding Home Depot, }

Greyhound,-and Winn-Dixie by removing the elements of knowingly and willfully. Movant was

acquitted of count 16, but contends that counsel should have objected to the trial court’s

constructive amendment as to counts 18 and 20. U.S. v. Zingaro, 858 F.2d 94 (2d Cir. 1988).



Movant was charged with “knowingly and willfully obstruct, delay and affect interstate

commerce and did attempt...by robbery, to wit: the defendant did take and obtain property

belonging to(count18-Greyhound) (count-20-Winn=D ixie)™(See-Exhibit-1%Indietment):

~Movant avers that the court constructively amended the indictment when it instructed

the jury that “the government is not required to prove” that the defendants knew their conduct

would interfere or affect interstate commerce (See, T.T. Vol. 111 p.' 636), thereby removing the
element of knowingly from the indictment and the jury’s determination.

Next, the court instructed the jury that “It is not necessary for the government to show

thaf the defendants actually intended or anticipated an effect on interstate commerce by their
actions or that commerce was actually affected.” (T.T. Vol. III p. 636), thereby removing the
element of willfully or intent from the indictmént and the jury’s determination.

Movant contends that the Court committed reversible error during the jury charge, when
the indictment was constructively amended by removing “knowingly and willfully” in the
Court’s instructions tor counts 18 and 20.

The trial Court instructed the jury of three elements, but failed to charge knowledge and
intent of Movant. “First: that the defendant under consideration, Movant, obtained or attempted
to obtain money from another without that person’s consent, that is, that other person’s consent;
Second: that the defendant...Movant did so by wrongtul use of actual or threatened force, |
violence or fear; and Third: that such conduct o‘r‘thg defendant Movant interfered with or
affected interstate commerce.” (See, Jury Instructions).

Although not stated in the Hobbs Act itself, criminal intent of acting “knowingly or

wilifully” is an implied and necessary element that the government “must prove” for a Hobbs

Act conviction. U.S. v. Soriano, 880 F.2d 192, 198 (9" Cir. 1989).

The Court explained away the government’s burden of proof in its instruction to the

Ajurv_y. (T.T. Vol. Ul p. 636). The general rule of indictments is that indictments cannot be



T

amended in substance. “An amendment to an indictment occurs when the charging terms of an

indictment are altered.” U.S. v. Cancelliere, 69 F.3d 1116, 1121 (1 1th Cir. 1995). If the

indictment-could-be-changed-by-the-court-or-by-the-prosecutors-then-it-would-no-longer-be-the

indictment returned by the grand jury. In Russell v. U.S., 369 U.S. 749, 769 (1962), the Court

pointed out that a Consequence of amending the indictment is that the defendant “could then be

~ convicted on the basis of facts not found by, and perhaps not even presented to, the grand jury

which indicted him.” “Thus, the Fifth Amendment forbids amendment of an indictment by the

Court, whether actual or constructive.” U.S. v. Wacker, 72 F.3d 1453, 1474 (10th Cir. 1995),

petition for cert. filed, (Tun. 10, 1996)(No. 95-9284).

During the jury charge, the Court stated, “éovernment is not required to prove that the
defendants knew their conduct would interfere with or affect interstate commerce. It is not
necessary for the government to show that the defendants actually intended or anticipated an
effect on interstate commerce by their actions...” (T.T. Vol. Il p. 636). This instruction allowed
the jury to convict Movant without determining that he “knewingly and willfully” obstructed,
delayed and affected interstate commerce, while the indictment charges that Movant knowingly
and willfully did so.

The Court’s failure to instruct the jury on the elements of intent impermissibly removed
the government burden of proof ot the elements beyond a reasonable doubt. This constitutes an
amendment to the indictment, which waé prejudicial to Movant, in violation of the Fifth
Amendment to the Constitution. Thus, the indictment was no longer the indictment of the Grand

Jury. See, Russell v. U.S., 369 U.S. 749 (1962) and Ex Pane Bam 121 U.S. 1 (1887). 'Tne

Court s amendment ofthe mdlctment is levemble error per se.

The Court’s removing the “knowingly and willfully” elements of the charge violated
Movant’s constitutional right to be tried only on the elements of the indictment, which was

given by the Grand Jury. Although “knowingly and willfully” are not a part of the statutory



language when the Grand Jury put “knowingly and willfully” in the indictment, the language of

intent became elements that the government carried the burden to prove.

New [basfs for-conviction] may not-be-added-without-resubmitting-the-indictment-te-the-——————
~Grand Jury. Nor can an indictment be changed or altered without resubmitting it to the Grand
Jury, whether they are added literally, by a formal amendment to the indictment...or by
instructions to the trial jury, which allows a conviction without the intent elements.
Pursuant to the opinions and rules of Stirone and Bain requires Movant’s convictions

under counts 18 and 20 to be reversed and remanded for a new trial. A jury instruction that

constructively amends a Grand Jury indictment, constitutes per se reversible error, becomes
such an instruction violates a defendant’s constitutional right to be tried on only those charges

presented in a Grand Jury indictment and thus creates the possibility that Movant may have

th

been convicted on grounds not aileged in the indictment. U.S. v. Concelliere, 69 F.3d 1116 (11
Cir. 1995).

Thus, trial and appellate counsel was ineffective for failure to object during trial that the
indictment had been constructively amended, and to request a new trial. In addition, counsel
was ineffective for failure to raise on direct appeal that the indictment had been constructively
~ amended.

But for counsel’s unprofeséional errors, as mentioned supra, there exists a reasonable
probability that the outcome of the proceedings wéuld have ditfered in favor of Movant.
Strickland, supra.

VII. Trial Counsel ineffective for Failure to Object to “Serious Bodily lnlury” and
“wxmount of Lost Money” in liglit of Apyrendi and Jownes: ==~ S,

Movant was indicted Tor the Norwest Bank and Greyhound Bus Station Robberres-without
any reference made in the indictment as to any “Serious Bodily Injury” or “Bodily Injury” that

- enhanced his base oftense by three and two points for each robbery. In addition, Movant was
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indicted for a Home Depot, First State Bank and Winn-Dixie robbery without any reference to

how much money was lost in any of these crimes.

The_detemnination-that.Comelius_Latk,-an_atmored-car_driver.i_.was.sertiousl-y-i.nj ured-was—————

clearly erroneous. The 1999 Supreme Court decision in Jones v. U.S., 526 U.S, 227 (1999),
dictates that the factual determination as to whether “Serious Bodily Injury” resulted should

have been determined beyond a reasonable doubt rather than by d.preponderance of the .

evidence.

The two Supreme Court decisions of Castillo v. U.S., 530 U.S. 2090 (2000), and

Apprendi v. New Jersey, 530 U.S. 466 (2000), both support Movant’s contention. In.Jores, the

Court held that a factual determination such as whether a crime or some other factor caused
“Serious Bodily Injury”, which could increase the penalty for the crimé, seriously implicated the
Due Process Clause of the Fifth Amendment, and the Notice and jury trial guarantees of the
Sixth Amendment. The Court noted that those constitutional provisions have historically
suggested that “Any fact (other than prior conviction) that increased the maximum penalty for a
crime must be charged in the indictment, submitted to ajﬁry, and proved beyond a reasonable
doubt.” Jones at 243, Apprendi at 476. In fact, the Court warned in Jones of a set of
circumstances similar to Movant’s, when it stated, “in some cases, a jury finding of fact
necessary for a maximum fifteen year sentence would merely open the door to a judicial finding
sufficient for life imprisonment.” Jones at 244.

The distinction between what was once called an “element” and what was called a

“sentencing factor” is largely 1rrelevant after Apprendi. See, U.S. v. Matthews 312 F.3d 652

(5" Cir. 2002), cert. c/emec/ ("OOJ)

In Counts | and 2, where Movant’s base offense level was 20, his sentence was
enhanced 2 levels because of a Financial Institution pursuant to U.S.S.G. § 2B3.1(b)(1), 3 levels

because of alleged “Serious Bodily ["ﬁjlir"y’ pursuant t6 U.S.S.G. § 2B3.1(b)(3)(0), and 1 level
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for the Money Lost pursuant to U.S.S.G. § 2b3.1(b)(7)(B), for a total of a 6 level enhancement.

changing Movant’s sentence range from 41-51 months to 78-97 months.

In Count 1 and 4, Movant’s sentence was enhanced 2 levels because_of the Financial

Institution enhancement, and 1 level because of the Money Lost enhancement. Movant’s
sentence was enhanced 3 levels, from 41-51 months to 57-71 months.
In Count 18, Movant’s sentence was enhanced 2 levels because of “Serious Bodily

Injury” and 1 level due to Money Lost. Movant’s sentence was enhanced 3 levels, from 41-51

months to 57-71 months.

In Count 20, Movant’s sentence was enhanced 1 level for Money Lost, changing the

range from 41-51 months to 46-57 months.
Finally, because Movant allegedly committed 4 robberies, his maximum base offense
level 0f 26 on Count 1 and 2 was increased by 4 units to a total base offense level 30, Criminal

History I, 121-151 months.

The Fitth Circuit has held that counsel is not deficient for failure to raise every non-

frivolous issue on appeal. U.S. v. Phillips, 210 F.3d 345, 348 (5”' Cir. 2000), citing U.S. v. .
Williamson, 183 F.3d 458, 462 (5"‘ Cir, 1999). To be deficient, the decision not to raise an issue
- must fall below an objective standard of reasonableness. Strickland at 688. The reasonableness
standard requires counsel to “research relevant facts and laws, or make an informed decision
that certain avenues will not prove fruitful. Solid meritorious arguments based on directly
controlling precedent should be discovered and brought to the court’s att.ention,” Williamson at

462-63. Thus, to determine whether counsel was deficient in Movant’s case, the consideration is

whether a challenge to tﬁé":‘_gé}"-ibﬂg‘Eéaff; Inju;)}”,‘ “Bodily Injury”, and “Money Lost”

enhancements would have been sufficiently meritorious such that counsel should have objected

during trial and sentencing, and raised the issues on direct appeal. (Movant submits that he



objected to the whole of his PS] at Sentencing. See, Sentencing Hearing, March 22, 2002

Transcript, p. 16). L& t™ L~

At the time of Movant's trial in 2001 and sentencing in 2002, and direct appeal in 2002,
Supreme Court and Fifth Circuit precedent supported Movant’s position that none of these
enhancements were in his indictment or submitted to a jury proven beyond a reasonable doubt.
Counsel failed to research and argue against any sentencing enhancements. Jones, supra,
Apprendi, supra. Since “Serious Bodily Injury” and “Bodily Injury” and “Money Lost” all

enhanced Movant’s sentence beyond the statutory guideline maximum of 41-51 months, the

enhancements should have been set forth in the indictment and proven beyond a reasonable

doubt to a jury.
The recent case of Blakely v. Washington 2004 U.S. Lexis 4573 (June 24, 2004).

affirmed Apprendi in that the maximum sentence a judge may impose is solely on the basis of -
the facts reflected in the jury verdict alone, or admitted by the defendant. The judge in Movant’s
case exceeded his proper authority when he imposed punishment that the jury’s verdict alone
did ﬁ_ot permit. Consequently, the District Court’s sentence violated Movant’s Sixth
Amendment right to trial byjury, as the facts supporting the above listed enhancements were
neither admitted to by Movant nor submitted to the jury.

Had counsel not committed unprofessional errors, and had not failed to object to the
Court’s error in sentencing, and had not failed to raise the error on appeal, a reasonable

probability exists that the outcome of Movant’s case would have differed to his favor. See,

_ Strickland, supra; Glover v. U.S., 531 U.S.___(2004).

For enhancements to a robbery conviction, “if any victim sustained bodily injury”, the

sentencing court is to increase the offense level according to the seriousness of the injury.”
U.S.S.G. § 283.1(b)(3)(A)-(C). A 2-level increase is required for “Bodily Injury”, greater

increases are required for “Serious” and “Permanent or Life-Threatening” injuries. Of these
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degrees of injury, the increase at issue is for “Bodily Injury”, detined as “any significant injury;

g., an injury that is paintul and obvious, or is of a type for which medical attention ordinarily

sBodily-Injury”,-defined-as injury-involvingextreme painorthe

protracted impairment of a function of bodily member, organ, or menta.l faculty; or requiring’
medical intervention such as snrgery, hospitalization or physical rehabilitation...” See, U.S.S.G.
§ 1B1.1 Comment n. 1 (b) and-(i).

Very little was said regarding Movant’s presentence report, “PSI”, about the degree of

njury cited to justify the enhancement recommendations. The PSI stated for the Norwest Bank

on April 1, 2000, that victim Michael Pate was injufed during the robbery. bHe was sprayed with
mace, which caused intense burning and blistering near his eyes. He did not fully r.ecove'r for
two days. For the Greyhound Bus Station, which was actually the armored car transport, that
Cornelius Lark was choked, and a semi-automatic pisfol was placed to his side, and he was
.pulled to the ground. Lark reportéd that the robber then sprayed him with pepper spray as they
fdught on the gronnd.

While counsel objectéd to 16 different circumstances, none of.the objections included
“Bodily Injury” or “Serious Bodily Injury”. Thus, at sentencing, the Judge did not address this
issue, nor did the government present any information relevant to enhancing Movant’s sentence
for “Bodily Injury” or “Serious Bodily Injury”.

The following cases hold, for obvious reasons, that the focus ofthe inquiry is not on the
actions of‘fhe defendant, but rather on the ijury sustained. U.S. v. Perkins, 89 F.3d 303, 308

(6”‘ C1r I99o) (“the ba31s for tlus enhancement 1S not the strlkmg of the v1ct1m hear rather |t

(s the fact that doing so causes physical mjury”) U. S v. Dodson, 109 F.3d 486 489 (8“' Cir

1997) (“1t is not the defendant’s conduct, however, which determines whether a victim has
sustained bodily injury, rather, the resultant physical injury is the determining factor™)” U.S, v.

Perkins, 132 F3d 1324, 1326 (10" Cir. 1997): See also, U.S. v. Harris, 44 F.3d 1206, 1218 (3"



Cir. 1995) (reversing “Bodily [njury” increase where witness testified that victims were sprayed

with mace and later treated by medical personnel, but district court made findings with regard to

whether-victim-suffered-either-pain-or-injury-or-why-victims-received-medical-treatment)>See

also, U.S. v. Lancaster, 6 F.3d 208, 210 (4" Cir. 1993) (affirming finding that being sprayed
g spray

with mace is [not] significant injury warranting bodily injury increase because burning
sensation suffered by victim was “only momentary and the mace produced no lasting harm.”).
But see, Guerrero, 169 F.3d at 947 (“the Guidelines do not condition the increase on such

treatment. The injury must be either ‘painful and obvious’ or ‘of a type for which medical

attention would ordinarily be sought.””) U.S.S.G. § 1B1.1 comment (n. 1(b).

The district court’s enhancements were not supported by the record because neither
Michael Pate nor Cornelius Lark testified at Movant’s sentence, nor did the district court make a
finding with regard to Whetljer victims suffered either pain and injury or why victims received

medical treatment. 'Dodson, 109 F.3d at 488-89. Because Movant received a harsher sentence

than prescribed by the Guidelines, he suffered inef_fective assistance of counsel. Glover, id; U.S.

v. Phillips, 210 F.3d 345 (5™ Cir. 2000).

VIIL. Trial Counsel was Ineffective for Fatling to Raise in (he District Court and on
Appeal that there was Insufficient Evidence to Support a Finding of Guiit on
the Weapons Counts 3,5,21, 18 U.S.C. 924(c)(a)(A)i) and § 2. :

The Supreme Court held in Batley v. U.S., 516 U.S. 137 (1995). That use was more than
mere possession “use” in §924(c)(1)( A)(i_) required an active employment of the.firearm by the

defendant. In Muscarello v. U.S., 524 U.S. 125 (1998). The Supreme Court held that the “carry”

~.prong under-§924(c)(1)(A)(i)-is.not limited.to.carrying a.firearm.on one’s.person,.rather it also ...~ . .. ...

-appliesto-aperson who knowingly possesses-and conveys a firearm-in-a-vehicle.

In Movant’s case, the record is void of any evidence that the Movant at any time used or
carried a firearm during and in relation to any crime as charged in counts 3,5,21, 18 U.S.C.

§924(c)(1)(A)1). (See, Testimony of Foster, Holcomb and T. Clark T.T. Vol. IL).
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As to the charge of aiding and abetting counts 3, 5, 21, to attribute to the Movant the

principal’s use or carry of a firearm under §924(c)(1)(A)(1) the government must prove the.-

following:-1) the principal used or carried a firearm; 2) the use or carrying of a firearm occurred
du_ring and in relation to the crime of v_iolence as charged in counts 3.5, and 21; 3) and the

., Movant ai.ded and abetted the principal’s use or carrying of'a firearm during and in relation to
the crime of violence as f:harged in the indictment. It is the Movant’s con1te11ti611 that the tlﬁrd

s

element was not satisfied by the evidence presented. Since knowledge constitutes the requisite

criminal intent of the principal’s violation of §924(c)(1)(A)(1), knowledge must also Be
established as a part of the alleged aiding and abetting. The logic of this is that in order for the
latter to merit the same level of punishment as the former, he musf share the same level of
culpability. No proot of knowledge was put forth. The government has failed to prove that the
Movant A’néw and aided and abetted the principal’s use of a firearm at any._time during and in
relatioﬁ to a crime of violence as charged. ™ a “ , '.

In Movant’s case, no govemﬁléﬁt witness .té;tiﬁed that. ;h‘é/Movanlt at any time gave,
talked about, used, carried, .aid_ec"i"and abetted ()f more import;mtly knew of their use or carrying

of a firearm. U.S. v. Dinkane, 17 F.3d 1192 (9" Cir. 1994).

Movant is maintaining his innocence to all the crimes for which he stands convicted. For
argument’s sake, if'a person knows of a crime to be committed and merely knows his actions
will assist or influence the principal’s commission of a crime, or who acts recklessly or

~ negligently with respect to a risk that his action will do so, cannot be held liable asan”

accomplice. U.S. v. Medina, 32 F.2d 40, 46 (2d Cir. 1994 )(reversing a conviction for aiding and

abetting an armed robbery under §924(c)(1)(A)(i) and requiring specific facilitation of the

firearm even though the defendant intentionally assisted in the predicate crime knowing a
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firearm would be used). U.S. v. Hamblin, 911 F.2d 551, 558-59 (11% Cir 1990) (rejecting the

inference that an accomplice to an armed bank robbery must have known that the principal

: Woul’d‘u‘s‘e‘a“gun‘be‘cau‘s‘e’it"woul'd“b‘e"h’ard“t'crrob"th’e*b'ank'WithO‘Ut‘b‘r‘fe’)."U? STV, SPINNeyY, 65
F.3d 231, 238 (i“' Cir. 1995). The government must establish that the appellant knew “to a
practical certainty that the principal would be using and carrying a firearm. The government
must prove the ap.pellant' had actual knowledge that a firearm would be Qsed.”

In Movant’s case, no alleged accomplice testified that the Movant “knew” of or

“facrhitated-orencouraged-the-useorcarrying of afirearm-rany of the crimesAppellant can 't

be convicted of aiding and abetting the use or carrying of a firearm without éppellant having

knowledge gf,a_fﬁ.earm. U.S. v. Sorrella, 145 F.3d 744, 753-54 (5" Cir. 1998). The defendant

must act with the knowledge or specific intent of advancing the “use” of the firearm or in

e
el .

relation to the drug trafficking offense;: Hére? the charge is robber)-/,?‘Since one might commit a
rdbbery by some meané other than a firearm, like with a knife, stick, bomb or note, ete: The
appellant was charged for all unarmed robberies, counts 2, and 4, 18 U.S.C. 2113(a), bank
robbery by “force and violence and intimidation”, and counts 18 and 20, 18 U.S.C. 1951(a) and
(b) by actual and threatened force, violence and fear. None of the counts, 2,4,18 or 20 charges
any weapon as being used or carried in committing the crimes.

In count 3, the First State Bank robbery, the alleged accomplices T. Clark and Holcomb
admitted they were the robbers and that A. Clark was the getaway driver. (T. Clark, T.T. p. 520;

“ Holcomb; T:T. pp:-337-76).-Incount 20; the Winn-Dixie robbery; witnesses T‘.“CIa‘ik;"Fd‘stér"and T

——— " Holcomb admit that they were the robbers and that A—Clark-was the getaway driver. (1. Clark,
_ 2y
T.T. pp. 499-520; Foster, T.T. pp. 264-374; Holcomb, T.T. pp. 331-374). (See also, Bishop’s

hearing, 3/12/02 in which it was determined the guns came from Bishop): A conviction of



* aiding and abetting § 924(c) requires a much higher standard of knowledge than the knowledge

of robbery.

In the Norwest Bank robbery, the Movant be_:ing one of the robberies was in contention.
Witness Faires identified Diggs as the person that maced her in her office. (Faires, T.T. pp. 398-
402). Also, in Faires” statement she descri_bed T. CIarkas the one that maced her. (See,- Exhibit 7
Faires’ report). Witness Birdlong testified that the person shown in the bank photographs was

not Movant. (Blrdlono T.T. pp. 587 -88). Although the alleged accomplice witnesses testified

that Movant was the person that robbed the bank, neither testified that Movant used or camed a
firearm or knew of their use or carrying of a firearm. U.S. v. Nelson, 137 F.3d 1094, 1103-04
(9" Cir. 1998). (“There is no evidence that Edwards directly facilitated or encouraged the use of
~ the firearm...as notved above, while she participated in the planning the robbery in general, sl.le
did not counsel or encourage the use of the gun in partic.ular, while she participate in the
.ro'bbery knowing a gun would be used, she took no action at the scene of the crime that
encouraged or facilitated the use of the firearm...™).

Tn the instant case, Holcomb testified that hel'émd T. Clark talked about the Norwest

robbery. Although Holcomb put Movant at the car wash. Holcomb never testifies that Movant

take part in the planning or agreed to planned robbery. Thomas, supra. See, also, Torres-

Maldonado, 14 F.3d 95,103 (1" Cir. 1994); U.S. v. Thomas, 987 F.2d 697m 701-02 (1 1" Cir.

1993); LS. v. Williams, 985 F.2d 749, 7<6(ﬁ“‘c;r IC)%) cert. denied, U.S. 114(199)) US. v,

Powell 929 F.2d 724, 726-28 (DC Cir. 1991) /\//ec!/na 32 F 3d 40 (2d er ]994) U S

Bancalari, 110 F.3d 1425, 1429 (" Cir. 1997).
‘}"I Jﬁstice [Learned Hand provided in U.S. v. Peoni, 100 F.2d 401,402 (2d Cir. 1938), what

has become the definitive rule tor accomphce liability under 18 U.S.C. § 2. Peoni declared that



the defendant must “associate himself” with the criminal venture ot the principal and

“participate in it as in something that he wishes to bring about. That he seeks by his action to

make [it] succeed.” In counts 3,5, and 21 the government has failed to prove the Movant used
and /or carried a tirearm or aided/abetted the use or car_lyin g of a firearm.

Therefor‘e, the Movant is a_ctuq“y innocent of th__e;‘_‘chzirges in counts 3,5, and 21; 8
U.S.C. §924(c)(1)(A)(i) and § 2 use and carry of a firearm during and in relation to a cnime of

~ violence and aiding and abetting. U.S. v. Bousley, 523 U.S. 614 (1998). This Movant has shown

actual and legal innocence. There is no evidence that the Movant used or carried /or knew of his

alleged accomplices’ use or carrying of a firearm.

But for counsel’s unprofessional errors in failing to raise this issue at trial or appeal,

there exists a reasonable probability that the outcome of the proceedings would have differed in

the Movant’s favor. See, Strickland, supra.

IX. Trial Counsel was Ineffective for Failure to Raise on Direct Appeal that the
Fvidence was insufficient to Convict Movant of 1951(a)(b) on Count 18 and the

924(c¢) on Count 19.

Trial counsel raised a frivolous Rule 29 motion based on the government faifing to
provide sufficient evidence to prove that each of the alleged offenses occurred in the Northern
District of Texas. (T.T. pp. 535-36). Even after the Movant wrote trial counsel shoWing him
how to raise this issue ri'ght (See, Exhibit 43 | Letter to Ronald Couch). The Fifth Circuit held
that the prosécution need only show by. a preponderance of the evidence that the trial 1s in the

same district as the criminal offense. U.S. v. Turner, 586 F.2d 395, 397 (5" Cir. 1978).

In the alternative, counsel failed to raise the va/id Rule 29 motion that he raised during
trial on direct appeal based upon the government’s fatlure to prove that the Home Depot or

Greyhound Bus Station was robbed as alleged in the indictment and submitted to the jury,
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instead of the armored car. (T.T. p. 592). Cf. Holselew v. Smith, 822 F.2d 1041 (11" Cir. 1987):

U.S. v. Williamson, 183 F.3d 458 (5" Cir. 1999).

Jerome Foster, alleged accomplice, testified that the armored car was the target, not the
Home Depot. (Foster, T.T. p. 282). Mr. Lark testiﬁéd that he went inside the Greyhound bus
station and picked up cash and checks. The Greyhound ‘enfployees sealed the _envelopes into
clear bag with their bag aumber and amount. (Lark, T.T. p. 430). Lark testified that before

leaving the office, a gentleman attacked him after he got back into his armored car vehicle.

But for counsel’s unprofessional errors in failing to raise this issue at trial or appeal,

there exists a reasonable probability that the outcome of the proceedings would have differed in

the Movant’s favor. See, Strickland, supra.

X. Trial Counsel was Ineffective for Failing to Raise on Direct Appéal Fatal
Variance that Violated the Movant’s Fifth Amendment Right to only be Tried

on_the Indictment Returned by the Grand Jury for Count 18.

- The Supreme Court held in Stirone v. U.S., 361 U.S. 2112 (1960), that the manufacturer’s
dependence on sbhipments of sand from outside Pénnsylvania to carry on his ready-mixed
coﬁcretc business entitled him to the protection of the Flobbs Act against interruption or
stoppage of his commerce in sand, but that, in the absence of a charge in the indictment, it was
reversible error for the trial court to try defendant on a charge of interference with steel

shipments. U.S. v. Figueoa, 666 F.2d 1375, 1379 (1 1™ Cir. 1982). Variance has occurred if the

- evidence produced at trial difters from what is alleged in the indictment. U.S. v. Keller, 916

'F.2d 628 (11" Cir. 1990); U.S. v. Doucet, 994 F.2d 169 (5" Cir. 1993)

In the instant case, the Movant was charged in count 18 of the indictment with
knowingly and willfully obstructing, delaying and affecting interstate commerce by robbery ot a

Greyhound bus company, in violation of 18 U.S.C. § 1951 (a) and (b) and § 2. Movant avers



that Greyhound was not the victim of the robbery but the Armared Transport company was the

victim. The trial records, along with the victim’s loss statements proves these facts. Trial

counsel made a Rule 29 motion based on the facts that Armored Transport System was the
victim and not Greyhound'as alleged in the indictment, which was overruled. (T.T. Vé]. IL p.
536). Counsel failed to raise this important issue on direct‘appeal. Movant avers that had
counsel rvaised this issue on appeal the outcome of the proceedings WOUId have differed in

Movant’s favor. Strickland, supra.

Cornelius Lark, the dnver/ouafd testified that he was attacked aﬁer signing for the
currency when he got back to his truck. (Lark T.T. Vol. 1I. pp. 430-31). Although Movant is
maintaining his innocence, 1) Greyhound no longer had possession of the currency but AT

Systems did; 2) Greyhound was no longer responsible for the currency but AT Systems was; 3)

most importantly,Greyhound was not robbed, but AT Systems was. Cf. U.S. v, ‘Guerrero, 169
F.3d 933,938 (5" Cir. 1999) (Government thi]e;i to prove funds were in control or custody of
victim in indictment).

Trial counsel could have used the PST addendum to show appellate court that the victim
was not Greyhound, but AT Systems as stated in the declaration of victim léss statement by AT
representative Frank McCoy. (See, PSI Addendum p. 13). (FA'/T:JJ:T 24 -257)

But for counsel’s unprofessional error, in failing to raise this variance on direct appeal,

there exists a reasonable probability that the outcome of the proceedings would have differed in

“Movant’s favor. Strickland, supra.”

Xi.  The Evidence was Insufficient to Support, and Counsel was Ineffective for
Failing to Object to and Reserve for Appeal a Suff"cnency Claim Regarding,
Jury Verdicts for Counts 1.2, 4, {8 and 20.

Review of the sutficiency of the evidence after conviction by a jury is narrow. The



appellate court must affirm if a reasonable trier of fact could have found that the evidence

established guilt beyond a reasonable doubt. U.S. v. Mergerson, 4 F.3d 337, 341 (5" Cir. 1993)

cert-denied-510-U:-S—1198-(1994):

The court must consider the evidence in the light most favorable to the government

including all reasonable inferences that can be drawn from the evidence US. v. Pigrum, 922
F.2d 249, 253 (5" Cir. 1991) cert. denied, 500 U.S. 936 (1991). The evidence need not exclude

every reasonable hypothesis of innocence or be wholly inconsistent with every conclusion

except-that-of-guilt-and-the-jury-is-free-to-chooseamong reasonable ComSTIIcHOnRS 6f Tie

evidence.

In the instant case, after a 3 day trial the Movémt was found guilty of counts 1,24, 18,20,
namely, conspiracy, robbery ofNoxwest.Bank, First State Bank, Greyhound Bus station, and
Winn-Dixie m.arket. Also, Movant was found guilty of the 924(c) count; that followed each
robbery. Movant contends that the government’s whole case rested on the reliability of the |
government’s alleged accomplice/informant wit'nesses, who had reason to lie and fabricate their
testimony and lie about their roles and others’ rofes in the robbex;ies to gain favorable treatment
and leniency from the prosecutor and this Honorable Court, as brought out in Brian Bishop’s
upward departure hearing. (See, Bishop Hearing, T.T. pp.. 10-11, 17, 57-58); (A. Clark,
Sentencing pp. 19-20); T Clark, Sentencing T.T. p. 40); (Bishop Sentencing T.T. p. 62);
(Holcomb Sentencing T.T. [5. 45). All were hoping fbr a do§v11ward departure for their testimony

through a 5K'1 motionand Rule 35. (T. Clark, T.T. Vol IL. p. 516; Bishop, T.T. Vol. 1. p.>455‘;

. A e , ) )
FHolcomb; T-T Vol I p365, - Foster, T-T- Vol I P 31T E hidy = 27, 2¢ ad T 77
~ Movant contends that absent the many errors that took pface in Movant’s proceeds ng, no

reasonable jury would have found Movant guilty of the charges. Movant further avers that
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absent the testimony of the alleged co-defendants and informants the governments case would

have been weakened and properly instructed jury could not have found the Movant guilty.

But-forcounsel’s unprofessional error, in failing 0 raise this issue at trial 10 reserve for

direct appeal, there exists a reasonable probability that the outcome of the proceedings would
have differed in Movant’s favor. Strickland, supra.

XIL.  Counsel Ineffective for F lemg to Raise on Appeal that Government Falled to
Prove Movant was a part of any Couspiracy and msuff”clent ewdence to
support a conviction for robbery or aiding or abetting.

The-government-faited-to-prove beyond a reasonable doubt that Movant was part of a
conspiracy._ Holcomb testitied that Movant used Holcomb’s phone in the first store rébbery, but
Holcomb cell phone records were not entered into evidence. C. Clark’s éell phone records only
show calls going to and coming from Brian Bishop’s phone. Neither phone was said to have
been used. (WOIff, T-T. pp. 146-150)(See, Exhibit ' * phone records).

Although Holcomb testified that Movant called A. Clark to say that “it looked
good”, there was no proof that Movant agreed to participate in or abet a robbery, or when or
how the conspirators told Movant to case a bank. Holcomb’s testimony was hearsay. Holcomb
ﬂmﬁer testified that A. Clark just pulled up to the bank and they ran in. Holcomb failed to say
that Movant knew and agreed that-they would rob First State Bank. Thomas, supra. “The mere
fact that certain persons may have associated with each other, and m may have assembled louether

and discussed common aim and interests, does not necessarily establish proofofthevexistence of

the conspiracy.” (Jury instruction, T.T. Vol TII, p. 631).

---- Since the governmet theory 1S that Movant called the co-defendants after he cased the
First State Bank, the Movant avers that any act he was alleged to have done before the call was

not part of any conspiracy. Because the gist of a conspiracy is an agreement, and such
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agreement had not been formed. “A person who has no knowledge of'a conspiracy but who

happens to act in such as way which advances the purpose of the conspiracy, does not thereby

become a conspirator.” In this case, the alleged conspiracy would have formed after the alleged
call of which there is no proéfoccurred, and no proof that Movant agreed to rob the bank with
T. Clark and A. Clark. There was no proof Movant was with the co-detendants when they
agreed to commi_t fhe robbery. Finally, séme consbirator duriné the conspiracy must.knowi_ngly

 commit one of the overt acts to turther the conspiracy in the indictment. Movant contends that

he was not part of the conspiracy and cannot be held liable for the acts of others. Pinkerton v.
ﬁ 328 U.S. 640, 647 (1946); U.S. v. Ruiz, 860 F.2d 615, 619 (5™ Cir. 1l988). Thus, the
g.ovemment had insufficient evidence to support a finding of guilt for conspiracy as to count 1.

Movant avers that the evidence was insufficient to suppo'rt a conviction fqr robbery or
aiding/abetting. Absent the testimony of H’o[.comb and T. Clark, there exists no evidence to
support a conviction. The evidence is insufficient event with their testimony.

Movant must be found guilty of committing the crime of § 2113(a) based upon the
instructions given to the jury. (See, T.T. Vol. I, pp. 632-633, jury instructions). There are three
‘elements that the government must prove. (1) that he intentionally took from the person
described in the indictment money; (2) that he did so by means of intimidation; and (3) that the
money was then in the possession of a Federally Insured bank.

Maovant avers that the g;)vernment failed to prove its case beyond a reasonable doubt, in

 that undisputedly T. Clark to the money in the robbery, and undisputedly T. Clark and Curtis

Brown used intimidation. The record shows that Movant did not take any money and did not use

intimidation.



Movant turther avers that it is disputed that Movant was one of the robbers in this

robbery. (Seé, Exhibit i Walton affidavit);(See, Birdlong testimony);(See, Faires

testimony). Movant avers that because the court failed -tb""i_ﬁ's”tfu"‘ét-on-Pznkerfon, he cannof be
held liable for acts ot others. Mavant avers that the government. may try to look for help under
the ai&ing and abetting instruction-which was insufficient for a finding of guilty-to rest on, in *
that the atding and abettiﬂg"instructibﬁ only defined aiding and abetting, but féiléd to give the -

elements t0'the jury for which a finding of guilty could rest. (See, T.T. Vol. III, pp. 642-643).

The govermmentattempted to prove that Movant actually robbed the Norwest, a burden Which
was not met. The government’s witness identified Diggs as the person that robbed and maced
her. (See, Faires Testimony). Witness Birdlong said the person in the bank photo was not
Moyant. (See,‘Birdlong_Jy testimo'ny). More importantly, Birdlong knew_ Movant’s walk and
appearance because Movant modeled for Birdlong’s company. Both of these witnesses provided
reasonable doubt of Movant’s guilt. |

To aid and abet, a defendant must share in the intent to commit the offense as well as
play an active role in its commission. Zombardi, supra; citing U.S. v. Fishel, 686 F.2d 1082,
1087 (5" Cir. 1982). Movant also avers that anything or act the Movant was al leged to have
done took place before any alleged conspiracy. _The government failed to prove that Movant
made an agreement with anyone. Tﬁe gist of a conspiracy is the agreen1ent and overt acts
thereatter agreed to. Thué, the e\;idence was insufficient to prove robbery and aiding and

abetting. Finally the government’s case rested entirely on the testimony of Holcomb and T

Clark—Neither could testify tirar Movant had entered the bank with the infent {0 commit a crime
because as Holcomb testified, neither he nor the Clarks had any knowledge of First State Bank

prior to the robbery. (T.T. Vol. Il pp. 347-48). 18 U.S.C. § 2. “The law recognizes that,
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ordinarily, anything a person can do for himself may also be accomplished by that person. .. or

by acting in concert with, or under the direction of another person or persons in a joint effort or

F;Iltelfpliise.—”*M ovant%-eontent—ion—is-t-hat-because"non*e*of‘th‘e“a’lleg‘e‘d bank robbers testified that
they ﬁad knowledge of First State Bank prior to the robbery it cannot be said that the Movant
was acting in concert or under the direction of any alleged éo~defendant to case out the specific
bank. In fact, Holcomb testified that they were on their way back to Adrium Clark’s apartment:.
Holcomb, T. Clark, A. Clark, with no mention that Movant was to meet them nor how or when

»____(,IzeyioldJJi.qu-tg-ezusefthe—Eir—s{—S-ta{&Baﬁkf(fﬂfxﬁolfl'f-ppf}il?)ffllrrf the government failed to
prove that the Movant 1) aided and abetted the intentional taking from Charlene Dunham,
money; 2) aided and abetted the intimidétiion in the robbery; and 3) aided and abetted 'the taking
of money from a federally insured bank ﬁs charged.

The evidence was insufficient to prove that Movant robbed the Greyhound Bus Station.

Movant first avers that Greyhound was not the victim of the robbery, but Armored Transport
(AT) Systems was the victim. (See Lark, T.T. Vol. Il p. 43 1)(Sé‘é%iI4SI p. 13.) Movant avers that
absent Mr. Lark’s impermissibly suggestive in-court identification, prosecution misconduct for
vouching for the éredibility of informants, court’s failure to give a cautionary instruction
regarding the testimony of co-defendants and informants, there is no evidence to sustain the
conviction. U.S. v. Partin, 493 F.2d 750 (5" Cir. 1974).

Government witness Ayala testified that Diggs was the person that committed the

robbery. (T.T. Vol. 1. pp. 446-47). Brian Bishop’s FBI 302 reports show that Bishop gave
o

M . : 1 { 1 D ) i ‘ y ’ﬂgf
severa'l-mconsrstcnt*st'a’t'e_ments*about*hm*k‘n‘omeage ol the crimes. (See. Exhibit w 302
: A -C
reports). First, he had no knowledge of any crimes, then he read about them in the newspapers,

next that A. Clark told him about the robberies, finally at trial to get a deal, Bishop testifies that
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the Movant told him that Movant robbed the armored car, (T.T. Vol. IL. p. 456). Counsel was

also aware that Bishop had a pending murder charge. Bishop was the only person to implicate

the‘Movant—out-mde~~of~[:a_rkls~lmpermrss:b'l‘e‘m?c‘ou'rt“1dé‘1‘1't‘1‘ﬂ'6§t‘lon. ( Yt 297

Movant also avers that there was no evidence of any interference with or affect on
interstate commerce by the alleged robbery. The government’s two witnesses (Lark and Janna
Willardson) failed to testify about an affect or interference with interstate commerce, because

the government did not ask questions and show the interference with or affect upon interstate

The third element the government had to. prove beyond a reasonabl'e‘:'ddubt was that such
conduct-of 'the’:defendant’intgrfered:.:.with'Or-.atfected:=inter§gg§§_.,99;})59@{9,9,.;;.(I-I..--Mol. HI. p. 635).
The government: failed to:prove that'Greyhound’s 1) assets-were. dep,leted;;.--z.) customarily
purc'hﬁséé"gﬁﬁdé‘:ﬁbfﬁ’"bﬂt"si'd‘éf"tﬁé state; 3) bought anything from anyone at. anytime (past,
present or.i.ﬁlture);-'-tl).-m‘dve"ﬁ"iﬁfif merchafidise; nor-was it shown.that:the alleged.robbery: -

obstructed or.delayed.the. movement. of merchandise;.5) did-business witl-any-out-of-state - -

U.S, v. Elders, 569

businesses. In. fact; at trial; it was not shown wher¢ AT Systems was located.
F.2d 1020 (7" Cir. ]97v8). Movant contends that because the government has failed to proved -
interference with or affect on interstate commerce the evidence is insufﬁcient.

The evidence was insufficient to support the conviction fbr count 20 Winn-Dixie
robbery, under either the robbery or aiding and abetting statute; Movant avers that because he

was not charged with a conspiracy under the Hobbs Act, there was no conspiracy. Further, the

———-Movant-avers-that-if the-government-tooks torely on a conspiracy theory it would fail because
the court did not give a Pinkerton instruction, but relied only on an aiding and abetting

instruction. See, linkerton, supra; Ruiz, supra. (T.T. Vol. 111, pp. 647-58).



There 1s no evidence that the Mavant did anything to aid and abet the actual crime of

robbery. Holcomb, Foster and T. Clark all testified that Movant allegedly made a call to

someone, but it was niot proven who received this call or the content of the call” See, Powers v.
U.S., 168 F.3d 741, 746-47 (5" Cir. 1999) (telephone record without proof d.f who was making
the calls and the substance of call was insufticient to establish an agreement). The récords a.x'é
void of any evidence that Movant played a role in the‘ actual robbery_ Lambardi, supra. Mbvant

‘must aid and abet each material element of the crime, 18 U.S.C. 1951 (a)(b) of which there are

persoﬁ’s consent...2) did so by wrongful use of actual or threatened violence of fear; and 3) that
such conduct interfered with or affected interstate commerce. Lambardi, supra.

The government failed to prove that the‘ Movant aided and abétted any element of the
crime. Also, the court removed from the jury the elements of knowingly and willfully. Finally,

- Movant. avers that because the court failed to.instruct on the necessary. elements of aiding and.,
abetting and only read to the jury the definition of aiding and abetting there was no crime for the -
jury to deliberate upon. (See, jury instructions T.T. Vol. IIl. pp. 642-43).

But for counsel’s unprofessional errors, and failure to object and raise on appeal that the
evidence was insufficient to support couﬁts 1.2, 6, and 20, there exists a reasonable probability
that the outcome of the proceédings wotild frave differed in the Movani’s favor. See, Sirrciriurnd,
supra.

XIl. The Evidence was Insufficient to Support a Conviction for Conspiracy to Rob ‘
First State Bank and Norwest Bank, and Counsel Inefficient for not Raising

issue on_Appeal.

Movant avers that the government case shows two separate crimes and trial counsel

should have requested severance of conspiracy counts. The Norwest Bank robbery and First

[a)



State Bank robberies were ﬁol‘ proven {o be a part of the same act, plan or scheme. Norwest was
allegedly discussed about one month before its commission with no mention of any other place
to be robbed. First State was found and robbed'the dame day, with no planning or diécussion.
AIthbugh the institutions were both banks, the modus operandi was very diffé;ewnt. Norwest was
committed with people using guns and mace, and 4 robbers committing the r'obbery, While First
State was done with 3 people usiﬁg_only 'guns, 2 robbers and 1 getaway driver. U.S, v Patten,

226 U.S. 525 (1913). Movant avers that in Holcomb’s testimony, Holcomb never testified that

—-—————Movant-agreed-and-heard their-discussion-about Norwest; only that Movant was at the car wash.

(Holcomb, T.T. Vol. IL. p. 354). This evidence is insufficient to prove that Movant was a part of

the conspiracy and agreed to the robbery of Norwest. U.S. v. Thomas, 8 F.3d 1552 (11" Cir.

1993). - | |
Movant avers that the First State robbery was not discussed by him with anyone else,

and becau.se A. Clark did not testify as to the content of the alleged phoné call, if any, there is

no proof that the Movant conspired with anyone, only that the Movant may have been present a

the bank before a robbery.

[f the hearsay evidence had been excluded, and but for counsel’s unprofessional error, in

failing to raise this issue at trial to reserve for direct appeal, there exists a reasonable probability

in Movant’s favor. Sirickiand, supra.

X1V, Trial Counsel Ineffective for Failing to Request Pretrial Motions for Biscovery,
Exculpatory Jencks Material under 18 U.S.C. § 3500 B, C, and D, Rule 16 and
Impeachment Maierial, which woul‘d have Revealed Missing Documents,
Letters, Police Reports, and 302’s.

Movant avers that counsel was ineffective in failing to submit motions for production of.

discovery, exculpatory, Jencks act, rule 16 and impeachment material. Nealson v. Hargetl, 989

F.2d 847 (5" Cir. 1993). Movant contends that without any such material counsel was not
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for example, the letters written between the Clark brothers, he could have shown the jury that T.

37
prepared to defend the Movant at the trial stage or at appeal (Sée, Exhibitgl). Counsel admitted

he did not receive these materials as a part of the discovery from the government. Movant avers
that had counsel been given access to these materials he would have been able to use them in
any number of ways such as 1) cross-examining of witnesses; 2) im-peachment of witnesses; 3)
disputing material misstatement of the facts.

Movant was denied effective assistance of counsel, by-éounsel failure t.o make any

pretrial motion that if made would had entitled the Movant to these matetials. Had counsel had,

Clark was planning to hide his brother’s role in the Norwest Bank, First State Bank, Winn-
Dixie, and the Home Deport robberies. The material would have disbelieved T. Clark’s
testimony and acquitted Mdvaht of charges. (See, Bishop Hearing).

Moyant further avers that neither he nor this court can know what else the government
withheld and the effect it would have had on the outcome of the jury’s verdict. Movant contends
that police reports and other impeachment and exculpatory material would have been used to
put the government case in a whole different light in the eyes of the jury.

Movant avers that trial counsel was ineffective for failing to request material regarding
Telasa Clark under 18 U.S.C. § 3500 B, C, and D (Jencks material) after Clark testified at trial.
Had counsel made such a motion, the government would have‘bee_n forced to turn over the
letters between Clark brothers, showing Telasa Clark’s protection of Adrian Clark to the exterit
of falsely irﬁplicating Movant in Clark’s crimes, and to get a favorable deal on prison time.
Withholding these letters violated Movant’s 5™ and 6" amendments and Dué, Process rights.
Counsel could have used such 3500 materiaf to cross-examine and impeach Telasa Clark to the

"

jury, and the jury would have likely disbelieved Clark’s contentions, his credibility undermined.



See, U.S. v. Harris, 542 F.2d 1283 (1976) cert. denied, 430 U.S. 934 (1976); Strand v. 1J.S., 780

F.2d 1497 (10" Cir. 1985); letters under Jencks act. Counsel’s failure to request this material

caused his representation to fall below a reasonable standard, énd prejudiced Movant in that
vital exculpatory evidence was not introduced. See, Strickland, supra.

Movant avers that trial counsel failed to request the notes, F.B.1. 302 material or any
substantial verbatim recitation ofboral or written statements of Jovon Holcomb after he tesfiﬁed.

Movant was therefore denied due process right to confront and adequately cross-examine a

—witness-against-him:- Movant-contends that when courisel failed t6 cross-examine Holeom b, his

failure prejudiced Movant before the court, in that Movant was deprived of an opportunity to
challenge Holcomb on his testimony. See, Strickland, supra.

Even if the material regardiﬁg Clark and Holcomb was not considered Brady material, _
the material under the Jencks standard of 18 U.S.C. § 3500 B, C, and D went to the subject
matter of the trial, and the material should have been given to counsel,‘ had he asked. An
evidentiary hearing needed to determine if the statements of Clark and Holcomb should be

stricken.

Brian Bishop’s lie detector test, and Bishop’s FBI 302 reports contained statements by

Bishop that he had no knowledge of any robberies other than that for which he had been

arrested. Bishop proceeded to give conflicting accounts of his kncwlédge of the robberies. Had

these documents been available to the defense, defense would have been able to impeéch and
discredit Bishop to the jury. Lé]},,[,,r 2% A-C ; 30)
Had Foster’s rule 35 motion been made available to the defense, the defense would have

been able to impeach and discredit Foster about his knowledge and lfack of knowledge about the



rule 35 to the jury. The defense would also have been able to demonstrate his motive to testify

it 33 4~0D,3Y9)

for the government on cross-examination. { Z#44i4

Had the defense had access to the police reports he would have been able to demonstrate

the inconsistency in the testimony of Mr. Lark, in which the government told the tria] court out

~would have undermined the case against him. THas, Movant w

of the hearing of the jury that Lark could not identify the defendant in the Greyhound robber,

‘and that Ms. Faires gave a different in-court identification than in the reports. Movant contends

that this information, along with any other information the Movant has not seen at this time,

as denied his due process rights

ir 2 g)

and the right to a fair trial, and suffered a miscarriage of justice. (&4

Failure to investigate documents such as these has been found to be ineffective

assistance of counsel. Crandall v. Bunnell, 144 F3d 1213 (9”’_ Cir. 1998) (defense counsel’s |
failure to confer with defendant, to seek i avestigation and interview witnesses, or to work
substantially with defendant in capital case was incompetent representation. See also, Clark v.
Blackburn, 619 F.2d 431 (5" Cir. 1980). Counsel’s failure to read or revie\.w documents by
government which contained potential.excmpatory information was incompetent representation.

U.S. v. Mayers, 892 F.2d 642 (7" Cir. 1990). Failure to call or interview witnesses, and failure

to subpoena witnesses at government expense for indigent client required an evidentiary

hearing. Friedman v U.S . 588 F 2d 1010 (5™ Cir. 1979),

XV. Trial Counsel Ineffective for Failing to Raise Batson {ssue During Trial or on
Appeal. :

A jury selection process violates the Sixth Amendment's fair cross-section requirement

if (1) the excluded group is distinctive in the community, (2) the representation of this group in
the venires is not fair and reasonable in relation to the number of such persons in the

community, and (3) this underrepresentation is due to “systematic exclusion of the group in the



rule 35 to the jury. The defense would also have been able to demonstrate his motive to testify
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for the government on cross-examination. { Z##

Had the defense had access to the police reports he would have been able to demonstrate
the inconsistency in the testimony of Mr. Lark, in which the government told the trial court out
of the hearing of the jury that Lark could n.ot identify the defendant in the Greylhiound robber,
and that Ms. Faires gave a different in-court identification than in the reporfs. Movant contends
that this information, along with any other information the Movant has not seen at this time,
would have uﬁdermined the case against him. Thus, Moval-lt was denied his due process rights
and the riéht to a fair trial, and suffered a miscarriage of justice. (i‘?}{éé;‘ffl?viﬁ"v‘r?"f*?ﬁ“ 28)

Failure to investigate documents such as these has been found to be ineffective

assistance of counsel. Crandall v. Bunnell. 144 F.3d 1213 (9" Cir. 1998) (defense counsel’s

tailure to confer with defendant, to seek investigation and interview witnesses, or to work
substantially with defendant in capital case was incompetent representation. See also, Clark v.
Blackburn, 619 F.2d 431 (5" Cir. 1980). Counsel’s failure to réad or revie;iv documents by
government which contained potential exculpatory information was incompetent representation.

U.S. v. Mayers, 892 F.2d 642 (7" Cir. 1990). Failure to call or interview witnesses, and failure

to subpoena witnesses at government expense for indigent client required an evidentiary

hearing. Friedmanv. U S, 588 F2d 1010 (5" Cir. 1979).

. XV.  Trial Counsel Ineffective for Failing to Raise Batson Issue During Trial or on
Appeal. )

A jury selection process violates the Sixth Amendment's fair cross-section requirement

if (1) the excluded group is distinctive in the community, (2) the representation of thig group in
the venires is not fair and reasonable in relation to the number of such persons in the

community, and (3) this underrepresentation is due to “systematic exclusion of the group in the



Discriminatory purpose may be proved as well by the absence of African-Americans on

a particular grand jury combined with the failure ot the jury commissions to be informed of the

eligible Aﬁ'icaﬁ-Americans in the community. Rideau v.Whitley, 237 F.3d 472 (5™ Cir. 2000).
Since the beginning, the United States Supreme Court has reversed convictions and ox‘deréd ’
indictments quashed in such cases without inquiry into whether the defendant was prejudiced in
fact by the discrimination at the grand jury stageA Nor it 1s necessary to show that the inteht n
creating the system whereby grand jurors were chosen was discriminatory. Rather, the focus

must be on whether the system has, in fact created a system that tends to exclude a class of

citizens {rom participation. Wright v. City Council of City of Emporia, 407 U.S. 451 (1972). .
Movant’s petit jury panel had two African-American persons out of a likely panel of 36,
equaling .056% of the panel, far below the average ratio of African-Americans in the overall

district population. These persons were not utilized at all, but apparently shuffled to the end of
the panel.

The number of jurors improperly excluded is not imborta-nt. Indeed, a single juror who

had been excluded from a trial jury was held sufficient in Witherspoon v_Iilinois, 391 U.S. 510

(1968), a case in which a single juror had been excluded for cause simply because he voiced a
general objection to the death penalty, or expressed conscientious or religious scruples against

its application.

In Batson v. Kentucky, 476 U.S. 79, (1986), the Supreme Court held that the Federal

Constitution requires courts to look beyond the face of a statute defining juror qualifications,
and consider a challenged selection practice in order to afford protection against action of the

- Government in effecting prohibited racial discrimination in jury selection. There, the court held



CONCLUSION

CONL LD

Further, Movant prays this Honorable Court will liberally construe the pleadings of this

pro se litigant and give his 1ssues full and tair consideration, even though his inartful pleadings

may not meet the exacting standards of counsel, and grant such relief as deemed appropriate in

the premises. Haines v. Kerner, 404 U.S. 519 (1972) (per curiam).

Respectfully submitted,

This day of 2004,

Andreco Lott
Pro Se Movant
Reg. No. 27068-177
USP Pollock
P.0O. Box 2099
" Pollock LA 71467
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Andreco Lott

Reg. #27068-177
FCC-Medium Forrest City
Post Office Box 3000
Forrest City, AR 72336

UNITED STATES DISTRICT COURT '
NORTHERN DISTRICT OF TEXAS
FORTH WORTH DIVISION

ANDRECO LOTT, No. 4:04-cv-740-A

Petitioner,

MOTION FOR RELIEF
(Fed. R. Civ. P. 60(b))

VS.

UNITED STATES OF AMERICA,

N e’ e e e s AN

-Respondent.

Relief Sought

Andreco Lott‘mdves this court, pursuanf to Rule 60(b)(4) and
(6), for an order to set aside the judgment entered in this action

on February 11, 2005 a. copy of which is attached to this motion.

Grounds for Motion
Andreco Lott should be granted relief from the judgment in
this matter because: The district court denied him due process by

improperly failing to rule on the merits of 32 of his habeas claims.



I. FACTUAL AND PROCEDURAL HISTORY
A jury convicted Andreco Lott of conspiracy to commit bank
robbery, two counts of bank robbery, two counts of conspiracy to

obstruct interstate commerce by robbery, and four counts of using

and carrying a firearm during a crime of'vioience. See United States
v. Lott, 66 Fed. Appr. 523V(5th Cir. 2003). The district court
sentenced Lott to a total aggegate term of imprisonment of 1,111 -
months,‘to.be followed by concurrent terms of three and five years
of supervised release. The district court ordered Lott fto pay
restitution in the amognt of $87’359;85Z jointly and severally

with his codefendants, with payment to begin immediately. The
district court also ordered Lott to pay special assessments of

$900 immediately.

Lott filed a motion uhder 28 U.S.C. §2255 to vacate, set
aside, or correct sentence. Motion under §2255 to vacate, set
aside, or correct sentence was denied‘predicated upoh Lott's
failure to show thatvhis.counsel's performance fell below an
objective standard of reasonableness; and his failure to explain
how any identification procedures were suggestive. But Lott was
denied due process by the district court improperly'failing to
rule on the'merits.of 32 of his habeas claims. However, the
court's failure to make any ruling on a claim that.was properly
presented in habeas petltlon asserts defect in the integrity of

the federal habeas proceeding.



ARGUMENT
In pertinent party Rule 60(b) allows a party to obtain relief
from a final judgment or order "for the following reasons:
(4) judgment is void .. or (6) any other reason justifying relief
from the operation of the judgmeht." Fed. R. Civ. P. 60(b).
In determining whether Rule 60(b) relief is appropriate,

the district court considers the following factors:

(1) That final judgment should not lightly
be disturbed; (2) that the Rule 60(b) motion
is not to be used as a substitute for appeal;
(3) that the rule should be liberally
~construed in order to achieve substantial
justice; (4) whether the motion was made
within a reasonable time; (5) whether -~ if
the judgment was a default or a dismissal

in which there was no consideration of the
merits - the interest in deciding cases

on the merits outweighs, in the particular
case, the interest of finality of judgments,
and there is merit in the movant's claim or
defense... (7) whether there are intervening
equities that would make it inequitable to
grant relief; and (8) any other factor that
is relevant to the justice of the judgment
under attack, bearing always in mind that
the principle of finality of judgments
serves a most useful purpose for society,
the courts, and the litigants....

Crutcher v. Aetna Life Ins. Co., 746 F.2d 1076. 1082 (5th Cir. 1998)

(citing United States v. Goula, 301 F.2d 353, 355-56 (5th Cir. 1962)

(quoting 7 MOORE'S FEDERAL PRACTICE P 60.19, at 237-39)).

In his Fed. R. Civ. P. 60(b) motion, Lott argues that the
district court denied him due process by improperly failing to
ruie on the merits of 32 of his habeas claims..

The district court failed to consider whether counsel was

ineffective for failing to make any effort to investigate the



government's witnesses or inte:view Telasa Clark, Brian Bishop and
Jerome Foster; whether counsel Wéé ineffective for failing to
interview and call character witness; sée_Claim 1, whether Lott's
due process rights under the Fifth and Fourteenth Amendments had
been violated when the government used unreliable pretrial
identification that resulted from impermissible suggestive photo
line—upiprocédure; whether trial counsel was ineffective for not
objecting to or suppressing the pretrial identification as
impermissibly suggestive; whether counéel's failure to object and
request an in-camera hearing to discuss the admissibility of the
in-court identification of government witness C. Lark; whether
counsel's failure_to request an identification iﬁstruction was
prejudice; whether Lott was denied his due process rights and

his Sixth Amendment right to confrontétion of his accuéers with
‘the unrelaibility of their prior identification; whether éounsel‘
was ineffective for failing to preserve and raise any of these
claims on éppeai; see- Claim 2, whether counselAwas ineffective
for failing to request a severance, because the indictment charged
separate crimes against separate defendants, when no count that
went before the jury where Lott and Diggs both charged to be
apart of together; whether counsel was ineffective for not
requesting counts 2, 4, 18 and 20 to be severed because of the

' see Claim 3, whether counsel was

.differences in '"Modus Operandi;'
ineffective for not requesting cautionary instruction of accomplice
informants who may have had good reason to lie; whether counsel was

ineffective because he should have requested an accomplice-

codefendant .plea agreement'inStruction at the time of each of



car company (A.T. Systems) that was robbed outsidevof the Greyhound
Bus Station in.count 18; whether there was insufficient evidence
that Lott actually was apart of the robbery of the Winn Dixie in
.coﬁnt 20 or that he aided and abetted the actual robbery of the
Winn Dixie because it was testified that Lott had, left before the
robbery took place; whether the trial court érréd and violated
Lott's due process rights when the cort failed to properly
instruct the jury on the necessary elements of aidiné and abetting
and only read to the jury the definition of aiding and abetting
without ﬁqre; whether counsel Was ineffective for failing to raise
'these.issues at anytime during trial or on appeél in the form of a
Rule 29(a); see Claim 12, whether counsel was ineffective for failing
to request the letters written between the Clark brothers that
detéiled and suggested that Telasa Clark.wés planning and hoping
to protect his brother Adrium Clark from being named ‘as part of
thelrobberies and falsely named other persons (codefendants);
whether counsel was ineffective for failing to raise this claim
on appeal; whether counsel was ineffective for failing tovrequest
material regarding Telasa Clark under 18 U.S.C. §3500(b), (c) and
(d) after Clark testified at‘trial; whether Lott's Fifth and

Sixth Amendments due process righfs had been violated by the:
government witﬁholding of the Clarks' letters; whether counsel

was ineffective for failing to request the notes, FBI 302 material
or any substantial verbaﬁioh recitation of oral or written
statements of Jovon Holcomb after he testified, Brian Bishop's

lie detector test and-Bishop's FBI 302's that show conflicting
statements material different then his trial testimony, Jerome

6



_Foster's Rule 35 motion for downward departure which would have
shown that he committed perjury when Fostér testified that he

did not have such a motive or reason to testlfy falsely, the
pollce reports from the Greyhound Bus Company robbery where A.T.
Systems armor car driver C. Lark gave a material false and
inconsistent inﬁcourtbidentification then that of the statement
hébgave invthe police report; whether the government had denied
his due process rights and the right to a fair trial and suffered
a miscarriage of justice due to the government withholding kéy
evidence; whether the couft gave insufficient jury instructions
concerﬁing aiding and abetting thé use and carriage of a firearm
in violation.of §924(c), back robbery in violatién of §2113(a)
‘and Hobbs Act robbery in violation of §1951(a) and (b); whether
the governmenf failed to prove that Lott aided and abetted any
element of the crime; whether the court removéd from the jury

the eléments of knowingly and willfuily; whether the court failed
to instruct on the necessary element of aiding and abetting and
only read to the jury the definition of aiding and abetting; see
'Claim 14, and district court's failure to hold an evidentiary
hearing on 32 affidavits with supporting documeﬁts and papers,
none of which have been contradicted or refuted by the records
and files in this case, represent a "true" Rule 60(b) claim
because it assert a defect in the proceedings: The defect 1ieé
in the district court's failure to make.ény ruling on claims that

were properly presented.



. A Fed. R. Civ. P. 60(b) motion that challenges only the
federal habeas court's ruling on procedural issues should. be

treated as a true 60(b) motion. See Spitznas v. Boone, 464 F.3d

1213, 1224 (10th Cir. 2006)("The court's failure to make any
ruling on a claim that was properly presented in habeas petition

asserts a defect in the integrity of the federal habeas proceeding.")

See_Uhited States v. Biggs, 939 F.2d 322, 328 (5th Gir. 1991)

([W]lhere the allegétions in the §2255 motion are not negated by

the record, the_district court must hold an evidentiary hearing

to 'decide all of the unresolved factual allegations which, if

true, might support defendant's. constitutional claims In general
the disprict court must grant a hearing, unless fhe files and record

of the case show that the prisoner is not entitled to relief."

CONCLUSION

The Rule 60(b) motion should be granted, and upon reconsideration
of the §2255 petition on trhe merits Lott's sentence and conviction

should be vacated.

Dated: March , 2017.

Respectfully submitted,

Andreco Lott

Reg. #27068-177
FCC-Medium Forrest City
P.0. Box 3000 .
Forrest City, AR 72336
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UNITED STATES COURT OF APPEALS
FOR THE FIFTH CIRCUIT

ANDRECO LOTT,

Petitioner, No. 4:04-cv-740-A

(No. 4:01-cr-177-4A)

MOTION FOR RECONSIDERATION
"AND OR HEARING EN BANC

vVs.

UNITED STATES OF AMERICA,

S’ N N N SN N SN N SN N N

Respondent

Please Take Notice, that based on the annexed Memorandum
of Law, undersigned hereby respectfully request reconsideration
and or request a hearing en banc, of this court's March 6, 2018
order dismissing motion filed by Andreco Lott for a Certificate
of Appealability from a final judgment pursuant to Rule 60(b)(4)

and (6) of the Federal Rules of Civil Procedure.
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PRO SE PLEADING STANDARDS

In Castro Romero v. Becken, 256 F.3d 347 n.2 (5th ecir. 2001)
(noting the long standing rule that pro se pleadings must be |
construed liberally); see also Estelle v. Gamble, 429 U.S 97,106;
50 L.BEd. 24 251, 97 s.Ct 285 (1976). Haley v. Estelle, 632 F.Zdv
at 1275 (citing Price v..Johnston, 334 U.S 266; 68 s.ct 1049; 92
L.Ed 1356 (1948). "The Supreme Court has stated that in a habeas
éorpus proceeding the."primary purpose" is to assure that no one
is unjustly imprisoned. Therefore, if a prisoner is unaware of

the legal significance of tevelant facts, it would be unreasonable

to prohibit his attempt for judicial relijief."”

Pro sé litigants arerentitled to liberal construction of
their pleadings. Haines v. Kerner; 404 U.Ss 519,520, 92 S.Ct.594,596,
30 L.Ed 24 652 (19%72). Moreover, "[wle have frequently instructed
district courts to determine the true nature of a pleéding by its
substance, not its label." Armstrong v. Capshaw,Goss & Bowers,LLP,
404 F.3d 933,936 (5th Cir. 2005); see also Edwards v. City of
Houston, 78 F.3d 983,995 (5th Cir. 1996) (en banc) ("[Wle have
often stated that 'the relief sought, that to be granted, or within
the power of the Court td grant, should be determined by substance,
not a label'") (quoting Brés. Inc. V. W.E. Grace Mfg.Co., 320 F.

2d 594,606 (5th Cir.1963)).

(2)



MEMORANDUM OF LAW IN SUPPORT OF

PETITIONER*S MOTION FOR RECONSIDERATION

On March 6,2018, United States Circuit Judge Priscilla R.

Owen denied Lott's request for Certificate of Appealability (CoA) .-

Lott filed a motion for (COA) on August 15,2015, from the
- “denial of his true Rule 60(b)(4) and (6) of the Federal Rules of
Civil Procedure, Rule 59(e) motion for reconsideration and COA in

the district court pursuant to Fed. Rule of Appellate Proc. 22

(b)(1).

On March.15, 2017, the motion was dismissed. The dfstrict
court reasoned ...Lott'"s motion is without merit because ‘the cdurt
addressed each of ﬁis claimes iﬁ the order theyrappeared in his'
motions. For the reasom explained below, Lott now request this
court Fo reconside; it's March 6,2018, ruling in'that the court
states (1) Lotp;mﬁst establish that reasonable jurist could dis-;
égree with the deéision to deny relief of that the issues he
preseﬁts>desefve encouragement to proceed further.i(Z) Lott must
demonstrate that reésonable juris; could conclude thaf the disttict
courf ébuéed‘itf$ ﬁi§cretion_in.dépying- hiﬁ_relief from the
judgment. Lastly, -Lott has not ﬁade-the required showing.

Lott Will explain and contend that his mofipn'for COA should
~not have been‘@eniéqAand this court should reconsidef it's prior
decision, which failed to consider all the relévant law and facts
of this casebthaf when considered should alter the coﬁrt's ruling
to prevent and cbrregt a clear or manifest error of law and facts

or to prevent manifest injustice.

(3)



Statement of the case

Lott agrees with the statement of the case as outlined in

earlier petitions.

Standards of Review

Genreally, the Fifth Circuit reviews a dﬁStric; court's

Rule 60(b) ruling for abuse of discretion, Jacksomn v. FIE Corp.,
302 F.3d 515,521 (5th Cir.2002) tcitihg Bludwortth Bond Shipyard,
Inc. v.M/V Caribbeaﬁ Wind, 841 F.2d 646 (5th Cir._1988)). Rule
60(b) (4) motions,ihdweVer,‘"leave no mafgin for consideration

of the district éouft's discretion as the judgments themselves
are by definition either legal nullities or not." id. (citation
and quotation ommited). For this ré;son the review of the issueﬁé

and'claims raised in this appeal is "effectively de novo."id.

A. Rule 59(e)

Lott's motionffor reconsideration is a motioﬁ to élter or
a@eﬁd thg judgment pursuant'to'Rgle 59(e) of the Federal Rules
of inil Proceduréa Thé Federal.Rules,of Civilﬁfﬁocedure apply
.to federal habeas petitions "only to the extent that [they are]
not iHCOnsistent'Wifh applicable federal statutes and rules.®
Rule 12f Rules Govefning Section 2255'Proceedings'for the
United States District Courts (2016).

vTo’prevail on a Rule 59(e):motion,'the movant must show at. 
.leasﬁ'oﬁé of the follqwingﬁv(1):an ihtefvening cﬁange in -
Contr.‘_J"lz‘.lj%ng‘ law; (2) .neﬁ .'é'V.i'aenc‘?'n:F-"t "-'P_rév-i'io'u'ély available;.

or (3).the need to dorfeétfa Clear;of*maﬁifESf error:ofvlaw:or

(4)



factﬁdr‘to[prevent manifest injustice. In ¥eé BENjamin Moore &

Co., 318 F 3d 626 629.(5th.cir. 2002jf__UA'motion to alter or
amend the judgment under Rule 59(e) lV'ril'uf‘s't.'_c,:_lea-rly establish
eithergafmanifest error Qf law or faqt ot;muSt present newly
»diepeﬁe;ee.évideﬁce',éﬂde;éaﬁnot bevusedfte faise afgﬁments

which could, and shoﬁia have been made before the judgment -

='Rbsenzweigfﬁq‘AZunx conp,; 332 F '3d 854, 863—64 (5¢h. .+

ci 2003)(quot1ng Slmon j. Uﬁited States;u891-F.2d”1154; 1159 .

(Sth Clr- 1990).

B) Whether Lott was denied a Constitutional
Right to be heard?

Basic notions of Due Process underpin this requireﬁent.

As the Supreme Court noted in Mullane v Central Hanover Bank
Trust,Co, the fundametal requisite of due process of 1aw.is the
opportunity to be heard" "339 U.S 305;314, 70 S.Ct 652,657, 94

L.Ed 865‘(1950) (qouting Gramnis v. Ordeam, 234 U.S 385,394,

34 S.Ct 779,783, 58 L;Ed 1363‘(1934))'The right to be heard is

of little,value unless the party has some point of reference.

in establishing pfdcedtfal rules tb guide his eoﬁtinued participation
in the proceedings, particularly when final juagment 1ooﬁs.

_;ﬁ this case § 2255 required a'evidentiar& hearing in which
the dietrict court did not conduct. Thus the.court abused. it's
discretion when it denied Lott's 60(b)(4)(6) petltlon see
Also Logan V. Zimmerman Brush Co.,v71 L.Ed 2d 265, 455 U.5 422, 433

The Due Process Clause of the Fourteenth Amendment grants a

[P]arty the opportunlty to present hls case and have it's merits

(5)
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judgedy—so—that some—formof hearing is required before

[he] is finally deprived of [his] liberty interest.

The district court in failing to address all claims raised
in Lott's § 2255 has denied him the opportunity to be heard on

constitutional claims, Peach 468 F.3d at 1271,infra.

Likewise, Ru1e760(b)(4) allows district courts to "relieve
a party . ..from a final judgment" because the judgment is void.
We typlcally review district court orders denying Rule 60(b):
relief for abuse of discretion. CJC Holdlngs, Inc. v. Wright . &
Lato, Imc., 979 F.2d 60,63 (5th Cir. 1992). "When, however, the
motion is hased on a void judgment under rule 60 (b)(4), the
district court has no discretion-- the judgmentjis either void
or it is not." Recreational Prop. Inc. v. Southwest.nortgage

Serv. Corp., 804 F.2d 311,313 (5th Cir. 1986) ;. WRIGHT MILLER

AND KANE FEDERAL PRACTICE AND PROCEDURE §Q86Q.(2dﬁedt 1995).

"There is no.time limit on an attack on a Judgment as void.

In order to determlne whether the Judgment should be set

a51de, we must determlne whether the Judgment is v01d "A Judgment'

is not .void merely because 1t_1s_erroneous.f WRIGHT MILLER AND

fKANE FEDERAL PRACTICE AND PROCEDURE § 2862 (2d ed ~-1995) "A}

’“Judgment 'is v01d only if the'court that rendered it lacked

:Jurlsdlctlon of the subject matter, or of the partles, or-;f
it acted in a manner 1ncon51stentbw1thbdue nrocessbof law."'
"W1111ams v. New Orleans Publlc Serv., Inc'. 728 F.Zd'73D;735
(Sth,Cir. 1984) (quotlng WRIGHT. MILLER AND KANE FEDERAL PRACTICE

AND PROCEDURE § 2862 (1973)).

(§)



The district court had both subject matter and personal jurisdiction.

Thus, the only inquiry is whether the district court acted in a manner '

inconsistent with duevproCess as to render the judgment void.

"ordinarily all that due process requires

in a civil case is proper notice aﬁd service of process and a
courtlof competent jurisdiction; procedural irregularities during
the course of a civil case, even serious ones, will not subject
the judgment to collateral attack." Fehlhaber v. Fehlhaber, 681
F.2d 1015,1027 (5th Cir. 1982), cert., denied, 464 U.S 818,78'L.§d

2d 90,104 S.Ct 79 (1983).

Under our system of justice, the opportunity to be heard
is the most fundamental requirement. Mullane v. Central Hanover

Bank § Trust Co., 339 U.S 306,314, 94 L.Ed 865, 70 S.Ct 652 (1950)

("The fundamental requisite of due process of law is the oppor-—

tunity to be heard,"). Without noﬁice Lott had no opportunity

to be.heard. Therefore, Lott:was denied dﬁe process of law and
the judgment againsﬁ_him is void. Bass v. Hoagland, 172 F.2d
zOSI(Sth Cir{),'ceri denied, 338 U.S 816, 94 L.Ed. 494, 70 S.ct
57 (1949). Because the judgment against him is void, the district

coﬁrt;ef;ed in refusing to.vacate'ﬁhe judgmentfuﬁder Rule 60(b)(4).

When the district court failed to address 32 of Lott's due
process claims, constitutional claims of ineffective counsel,
prosecutor misconduct, of to grant any type of evidentiary hearing
on‘the newly disco&ered evidence.‘The 33 affidavits that he sub-

mitted that refuted, and contradicted the affidavit of trial

(N



counsel on material issue of facts. The judgment is void .and

.thls court should recomsider Lott's COA amd review the digtrict
court's order denying Lott's 60(b)(4)(6) motion and debate whether
or not the district court did in fact address all of Lott's claims.
Since the district court has not pointed to anything in the record
that shows it addressed any of the ciaims. If what Lott is requesting
is correct, he should not be denied his day in court and should

be granted just relief,

Lott's case should be remanded to the district court to
vaddress all claims. or to show where it has addressed the claims

and issues. As the court has stated.

Ql)The court prem1se that “LottxnuStTeStabliSh-that-reasonable“
Jurlst could dlsagree w1th the dec1s1on to deny re11ef or that

the 1ssue he presented deserve encouragement to- proceed further._

Itott contend ann-neQuesta thie;court to recnnsider it's
rulang because ‘he cnntended that the ntstrlct conrt falled to
and pver 1ookedﬂ32.cnnstltutlonal'elalma in hls or1g1na1 § 2255
andtthe district cdnpt.failed tn.noid an ev1dent1ary hearlng;_
and improperlyAdenied.thevmotibn Withoutvholdingfan evidentlafywnt
hearing. |

 As it relates to the diatrict courtﬁfailing to and or neglecting
to address all Lott's'cnnstitutional claims in his § 2255. Jutist
of reason have said that this is a clear violation of due process
when a court fails to address all'constitutional claims raised
in a petitioner's § 2255. United States v. Fertnandez, 98 F.3d

1338 (guoting : Peach v. Umited States, 468 F.3d 1269,1271 (1Cth Cir.

(2)
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In—the instant case, the district court reasoned that it
had addressed all Lott's claims in his § 2255 in the order they

appeared. see Courts March 15;2017 and April 18,2017 opinions.

Lott attest that a clear review of the record shows that
the district court did mot in fact address each of his constitutional

claims at all. see February 11,2005 order (Att. 1)

Jurist of reason can and should'disagree with'the decision
to .deny relief and can debate that the issues Lott preSgnted
deserve eﬁcouragement to proceed further. see“‘recomiof fihafof
original reque#t for COA fhat outliﬁé which ciaims Ldtt raised and the district
courts opinion.which totally fails to address any of the named claims ; see,.
Also Clisby v. Jones, 960 F.2d 925,936 (11th Cir. 1992) (wevvacate without

prejudice and remand the case for consideration of all claims).

—

As it relates to the court's failure to hold a evidentiary
hearing, since the court never addressed notr feached the merits
of all claims faised, there Vas a defect in the integrity of

the habeas proceeding. "The defect lies not in thetﬁﬁtrhﬂfcourt%

resolution. of the merits of the claim(é); But in it's féilure

to hola é“hegring and maké any‘ruliﬂg‘on.claims;.that was properly
presented in Lott's habeas pétition._ see,.Spitznas v. Boone,
464-'F.3d 1121‘3,1.224.-(10th Cir. 2006) see (Att. 2 Affidavit of Lott)

Lott avers that this court should consider the language -
in the district court's opinion as a important indicator of what
the district court ‘did énd did not address. see, District court's
February 11,2005 opinion--page 3, n.3; page 9, n.4; page 17,

n. 6; and page 10 n.5.



All of these statements by the district court proves that

it did not in fact address all claims. These are examples and
not all the claims that the court failed to address. see, district

courtts February 11,2005 opinion. (Att. 1)

éee Also,.Fernandez,ﬂsupra, 98 F.3d 1338. Lott's 60(b)(4)
(6) was on point.with'Fernahdez, in that, Lott is not attacking
‘the merits of the courg's resolﬁtion»of his claim(s). Rather, he
is attacking a deféct in the.proceeding. In Peach ,éupra, the
Tenth Circuit explained that the issQe of whether the district.
court failed to consider one of the claims the petitionervhad
raiséd>in his habeas petition ”asserts a defect in the integrity'
of the federal‘ﬁabeas prbceediﬁg;" 468 F.3d at 1271.

The court found that "[t]he defect liés nbt:inAthe district.

court's resolution of the merits of the ...claim(since it never

reached those merits), but in it's failuré. to make any ruling
on a claim that was properly presented in [the petitioner's]

habeas petition."

In this case it is at least debatable if in fact the district
ccuft address all of Lott's propefly raiséd claims in his § 2255,
memorandum in support of his § 2255 and h ié réply to the gov-

ernment's response to his § 2255.” 

Reasonable jﬁrist ¢ou1d debaﬁé and diéagree with the district
éourt's'decision tovdeny rglief and of the issues Lott presénted
deserve encouragemeht to proceed further, in light of . the length
-of time Lott has served, 16 plﬁs years on a 92 year sentence,

with 80 years being mandatory.



This courts decision to deny Lo tt a COA is.in conflict
with a decision of the United States Supreme Court OFf the Court
to which the petitiomner ie addressed. see Gonzalez v. Crosby,
545 U.S 524,532 (2005), Fernandez, supra, and Hart v. United
States 565 ¥.2d 360, infra, and consideration by the full court
maybe necessary to secure and maintain uniformity df the court's

decisions.

Further in this case, the district court did not point tb
any thing in the record_that.shows wﬁen and where it addressed
any of the claims Lott's point out in his requeat fof COA. The
district court only used a catch-all statement thet summarily denied Lott's
claims and gave no basis for its decision. It only stated that

"the .court addressed each of his claims in the order they appeared

in his motion.

Next, Lott states and avers that.c0nf1icting_affidavits
between he and his then tr1a1 counsel confllcted on key material
points»as to whether Lott agreed not to testlfy in hte trial.
Whether Lott agreed ﬁot to call his aiibi, factvand eharacter,

w1tness,_1n 11ght of the fact that the only a11b1: witnesslthat

was presented for Lott he was found" not gu11ty of that charge.

Whether é¢ounsel interviewed key alibi witnesses, govenmmnt
Witnesses Of Jnvemﬂgatmi the govefnments case and case filesJ
these are Just some of the issues that Lott raised that if true

would entitle Lo tt'to re11ef or at the least a evidentiary hearing.

~~
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Lott has made the required showing fpf the court to reconsider
his COA request aed grant relief to reopen his § 2255 and allow
the district court to address and to hold a evidentiary hearing
on the facts and claims.that are out side the :ecord in- the § 2255,

as mandated by § 2255.
Saif v. United States, 2009 U.S Dist.Lexis 35757 citing
U.S Hughes, 635 F.2d 449,451 (5th Cir. 1981)(Fact issues may

not be decided on affidavits alone in a § 2255.)

The "[C]ourt abuses it's discretion when it (1) relies on

clearly erroneous factual findings, (2) relies on erroneous con-

clusion of law, or (3) misapplies it's factual of legal conclusi.onsT
Cargill. Inc v. United States, 173 F. 3d 323,341 (5th Cir. 1999)
The court in its denlal of Lott's 60(b)(4)(6) petltlon made no
flndlng of facts, Points to nothing in the record and 1ike wise,
made no conclusions of law. Hence,theyé is no way to determine
what the court either relied on or applied

.bThe court prbvided

no specificity as to what, where, or how it rﬁled on any of the
claims,Lott s 60(b)(4)(6) petltlon p01nts out that the district

court fa11ed to or overlooked in his § 2255 motlon. see (Att.3)

C (2) Further, the'court premised "Lott must demonstraﬁf

that reasonable jurist could conclude that the distric

court abused it's discéretion in denylng him relief from
the judgment..

Lott contends this_premise should-Be reconsidered in light-
of Federal Rule 60(b)(4). Which is the nondiscretionary prong

of Rulen60(b).

Lott raised his 60(b) moqion'under both (4) & (6), and the
district court has no discretion in ruling on.a 60(b)(4) motion

It is either voéid oft it is not. Recreational Properties,Inc. v.

Southwest Mortgage Service Corp., 804 F.2d 311,313-14 (5th Ccir.
1986). |
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Unlike motions pursuant to other subsections of Rule
60(b), Rule 60(b)(4) motion leave no mafgin for consideration
of the district court's discretion.aS1the judgments themselves
are by defiﬁition either legal nullities or not. TheVSeventh
.Circuit has explained that when the motiqn is pursuant to Rule
60(5)(4), howevef, the review is plenary and.courtSvhaQe little
leeway as it is a per se abuge'of discretion for a distficf'court

to deny a motion to vacate a void judgment. United States " v.

Indoor Cultivation equipment from High:zTech Indoor Garden Supply,

55 F.,3d 1311,1317 (7th Cir. 1995).

The Ninth Circuit's approach is also instrictive: "We review
de novo ....a district court's ruling upon a Rule 60(b)(4)_motiqn

to set aside a judgment as void, becayise the- question of validity

of a judgment 1is a legal one." Export Group v. Reef Industries,

Inc., 54 F.3d 1466,1469 (9th Cir. 1995)

‘‘‘‘‘‘‘‘‘ The Stﬁ Cir. has made clear and agrees with other circuits

that. in the review of a 60(b)(4) motion,the district court has

no discretion.

Lott did what was required of him, making his claims for
ineffective assistance of counsel in his original §.2255 and
memorandum in support of his § 2255, Thevdistrict court denied
the motion without addressing all the constitutional and due
process claims and failed to héid.a heéring to address the
conflicting affidavits, newly discovered evidence or to addrgss

the issues of counsels ineffectiveness.




Lott was and has been without the assistance of counsel
to help him and could not have known about Rule 60(b) that would
allow him to reopen his habeas petition om the grounds. that the

.court failed to address specific claims.

Once Lott learned of the viable options; he has made his
attempt to show that he is in fact'actually innocent of the crimes
and that the district court failed to address these claims that
were raised pro-se in his § 2255. Along with 32 other constitutional

and due process claims.

In Hart v. United States, 565 F.2d 360 (5th Cir. 1978),
the courf ﬁeld that; "Unless the record conclusively shows that
the petitioner is entitled to no_relief, the disﬁrigt court must
séﬁ out his findingsrof fact énd conclusions of law:-when: ruling

on a § 2255 motion. id.at 362.

Such findings and conclusions are "plainly indispensable'

to appeilate réview."“‘id. see also Gray v. Lucas, 677 F.2d

1068,1099 (5th Cir. 1982); Thor v. United States, 574 F.2d 215,219

(5th Cir. 1978) This rule should and must apply to Rule 60(b)

petitions also.

In his 60(b)(4)(6), Lott alleged that he was denied procedural
due process when the:court failed to rule and_addreés all his
claims in his §2255 and failed to hold an evidentiary hearing

to address material disputes of facts and conflicting affidavits.

And newly discovered evidence among other claims and issues of
fact. see COA that outlines the 32 issues that the district court

did not address nor mention 'in it's opinion that denied relief.




The Supreme Court has made clear in United Student Aid Funds
Inc., v. Espinosa, 176 L.Ed 2d 158, 559 U.S 260. "That Rule 60
(b>(4) applies {when) ...[a]l violation of due process that deprives
a party of notice or the opportunity to be.heard." Also, the
Fifth Circuit has "recognized two circumsfances in which a judgment
may be set aside under rule 60(b)(4)...f[2] if the‘diétrict court
acted in a manner inconsisient with due process of law."

Callon Patroleum Co. v. Frontier Iﬁs.Co.; 351 F.3d 204,208 (5th

Cir. 2003)

Thefdistrict cou?tAin this case has acted in a manner incon- .
sistent ﬁith due procéss of law when it failed to or oVerloéked
the 32 cdnstitutional_cléims raised in his(Lott‘s).§ 2255 and
failed-tp hold an evidéntiary hearing to addresé the'maferial
conflicts and disputes in the.affidavits of counsel, and Lott.
As well as counsel and the affidavits of Lott's alibi witnesses,
"character witnesses éndrother fact ﬁitnesses which if true would

entitle Lott to relief.

The proceeding involves one or more questions of exceptional
importance. Lott asserts that there is a issue with regards to
which this éourts decision bdﬁﬂﬁmts'with the authoritative
decisions of other courts. of appeals that have addresses this issue. That' the

district court failed to address all the claims raised in Lott's §2255.

And this courts dicision to deny Lott a COA is also in conflict
with the Supreme Court's ruling on this same matter in other

cases. And other circuits. and the Fifth Circuits precedent.

The court in denying Lott's request for COA; it states that

Lott must make "a substantial showing of the denial of a const-

itutional right."
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The Supreme Court states in Buck v. Davis, 137 §5.Ct 759

(2017) that the Fifth Circuit exceeded the limited scope of the
COA analysis. The COA statute sets forth a two-step process:
an.initial determination whether a claim is reasonably debatable,

~and, if so; an appeal in the normal course.. 28 u.s.c § 2253.

The queation that Lott raised iS‘whgther the district court
in fact, addressed all of his constitutional and due: process
claims raised in his § 2255 petition and supporting memorandum
of law. And whether the district court failed to hold an evi-

dentiary hearing in violation of due process and 2255 (e).

The court phrased it's determination in proper ferms. But
it reached it's conclusion after faulting Lott for having failed
to demonstrate that-reésonable juriét could copclude_that the
district court abused its discrétiog iﬁ dénying him relief from
the judgment.

Ihé ﬁuestion for.the‘cburt of appeals was not whethep

reasonable jurist could conclude that the district court abused

.its discretion, but-whefher jurist of reason ¢could debate whether

the court's failure to hold a hearing violated Lott's due process
rights when it;didn't address the newly discovered evidence,_the
32 affidévits Lott submitﬁed and other material fact -dispﬁtes

and whether or not the district court addressed all claims raised.

Lott has demonstrated that the district court failed to’address.all
: claims raised in ﬁis § 2255, see COA submitted August 15,2017, and.attached
exhibits namely the district.courts:opinion.February 11,2605. The'district.
court's opinion does not address any of the newly discovered evidence nor

the 32 affidavits submitted with the § 2255. Nor the 32 claims Lott raised.

(16)



A "claim for relief" is defined as "any allegation ofﬁa‘
Ednsfitutional.Violation. Ineffective assistance of counsel;f
constitutes a violation of a defendant's Sixth Amendment Rights
and is thus a claim of a comnstitutional violations.

See Strickland v. Washington, 466 U.S 668,687~696, 104 S.Ct

2052, 80 L.Ed. 2d 674 (1984)

In Re Chinese-Manufactured Drywall Prods;Liab.Lit.,742 F.3?
576,593 (5th Cir. 2014).."[blecause of the seriousness of a |
default judgment, and although the standard of review is abuse
of discretion, even a slight abuse o; discretion may justify
reversal.'id at 594 (quoting Lacy V. S.Tel Cdrpi, 227 F.3d 290,

292 (5th Cir; 2000)). "Any factual determinations underlying

[the denial] are review for clear error."
D. REQUEST FOR HEARING EN BANC

Lott expresées a belief, Baséd on a feaéoned and studied
judgment, thatvthg court's decision, (seeattmﬂ@d jjs contrary
to the following décision(s) of thg.Supréme Court of the United
States and or the precedents‘of this circuit aﬁd'that consideration
by the full court is necessary to secure and maintain uniformity

of decisions in this court.

In Gonzalez v. Crosby, 545 U.S 524,532, 125 S.Ct 2641, 162

L.Ed. 24 480 (2005) The court set out that a Rule 60(b) petition
is the correct vehicle to correct a defect in the integrity of

a habeas procéeding'when a court fails to address all claims
raised in a habeas petition: and when a court faiis"to reopen

a petition it is a per se abuse of discretion. Bpt see Rﬁle 60
(b)(4) that states a court has no discretion. A petition.is either

void or it 1s not.

(17)



Also, in Buck v. Davis, 137 S.Ct 759,773 (2017), the court

held that the Fifth Circuit exceeded the limited scope of the
COA analysis when if faulted Buck for having failed fo demonstrate
extraordinary circumstances. The only question was whether jurist

of reason could debate that issue.

In this case the only questions are: 1) whether jurist of

reason could debate the district courts gtatement that it .had

addressed all of LOtt's ciaims in the § 2255 or does Lett's’issues.
deserve encouragement to proceed furtﬁer7 2) Whether Jurlst of
reason could debate whether the district court should have held

an evidentiary hearlng? 3) Whether Jurlst of reason could debate
whether the district court abused it's discretigp when denying
Lott's 60(b)(4)(6) "and Rule 59(e) motlon? These are questioné.

that have not been answered. Along with the questlons in Lott's

request for CQA,'in'both the district court and Fifth Circuit.

To have Lott show that jurist would disagree with the courts
decision, or that jurist could conclude that the court abused
its discretion,is  in conflict with the Supreme‘Court, and Fifth
T b

Circuit and other circuit courts precedents. see also Fernandez

(5th Cir.) supra Peach (10th cir.), supra, Buck v. Davis supra.

Lotf also‘express beiief; besed on a teaeoﬁable and studied
judgment, that .this appeal invoives one dr‘more question of ex-
ceptional important. Does the courts decision set up a needless
conflict with the Supreme Court and all other circuits that have
ruled en the issue(s) of void judgment under Rule 60(b) when
a court fails to address all claims raised in a § 2255 and failiﬁg

to hold an evidentiary hearing when a petition present conflicting

(18)
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affidavits, alibi witness affidavits, newly discovered evidence,
and other issues and claims of material fact'disputes? Takiﬂg
a position cohtrary to authoritative opinions of the Second,Ninth,

Eleventh circuits and the Supreme Court of the United States.

APPOINTMENT OF COUNSEL

Lott aléo request appointment of éoungel to assist with any
legal form or issue that was faised and not clear to the court
and to assist in any paper drafting of this same motion do to
its p;Oese nature and any errors in drafting and Submittiﬁg on

behalf of petitioner.

Conclusion

Petitioner request this Hénorable Court to graﬁt»him a COA

after reconsidering the facts and content of this petition.

Andreco Lott

REG-.No. 27068-177
FCC-Medium Forrest City
P.O. Box 3000

Forrest City, AR 72336
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CERTIFICATE OF SERVICE

I hereby certify that a copy of Motion for Reconsideration
has been served via U.S Mail, with the appropriate amount of

postage affixed, on opposing counsel, addressed as follows:

Angie L. Henson .

Assistant United States Attorney » .
801 Cherry Street, Suite 1700

ForthWorth, Texass76102

Dated: April ,- 2018

Andreco Lott

Reg. No. 27068-177
FCC-Medium Forrest City
P.0. Box 3000

Forrest City, AR 72336

(203



Andreco Lott
27068-177 '

FCC Forrest City-Med
P.0. Box 3000

Forrest City,AR 72336

UNITED STATES COURT OF APPEALS
FOR THE FIFTH CIRCUIT

ANDRECO LOTT,
PETITIONER,

V. 'NO. 17-10581

UNITED STATES OF AMERICA,
RESPONDENT.

AFFIDAVIT OF FACT

I am Aﬁdreco Lott, Reg # 27068-177, being held at FCC
Forrest City Medium Prison, in Forrest City, Arkansas 72336
P.0. Box 3000, being the mailing address. Do swear and attest
that I am over 18 years old and give this Affidavit of my own

free will.

Swear and attest under the penalty of perjury that the foregoing
is true and‘éécurate to the best of my knowledge and memory.
I am willing and able to testify to the facts herein after in

any court:-and or hearing.

1) I submitted 32 Affidavits with the § 2255 taht has never

.been refuted, disputed or contradicted, of alibi witnesses,

charachter witnesses and fact witnesses.



2) 1 submitted newly discovered police reports from the court
involving the GRay Hound>robbery, that could brove my actual
inndéense. And that the eye witness gave a knowingly false
identificgﬁion at my trial when he gave totally incomnsistent
phjsicaiband,clothing déscription than what was in his police
statement.

3) 1 subﬁitted newly discovered FBI 302?3 that prove the
goverﬁmentvalléwed knbwingly false or misleading testimony to
be.preéented:té the jufy, Ffom T.Clark, Brian'Biéhoﬁ)léqd fosfer
that was't;tally‘inconsistent ﬁith their f?ialvtéstimOﬁy.l; |

4) IiSubmitﬂéd 32:coﬁs;ituti§na1 and dﬁe‘proéessiglaips
that hévé never béen-addregéed‘or”mentioned'ap ahy tiﬁe:ﬁu;ihg
these'éfOCéQdiﬁgS. In.my'60(b)(4)(6) pétitidh I stated Whé£ .
vclaims were not addfessed.byfthe.District.COurt'and at what
pages in my‘§ 2255 an& memorandum I raised éach clai@ of con-
‘stitutional and due proceSé violations,

5) The Disﬁrict Court has at no timeléhowh-whéré, when or
how it aadressed each claimS'Lott raised in hié § 2255.

6) 1 am Wiiling to téstify to the facts in this affidavit.
And will éubmit to a lie detector test to prove thé facts .in
this affidavit and any questions out side the four.corners of
this affidavit.

7) The Court's Memorandum @pinion signed February 11, 2005,
did not address. each of my claims'and the allegations are with
merit in my 60(b) motion,.I argued that the court denied me
due procesé by improperly failing to rule on the meritsvof?32

claims listed below.



Lott raised in Claim- i that trial counsel was ineffective

for failing to interview and investigate aiibi witnesses, and
within that cladim he assefted couﬁsel‘was ineffective.for failing
to interview the government's WiineSes, codefendahts, that it has
beén proveh thatheieSa Clark, Adrium Clark, Brian Bishop, and -
Jerome Fostei had given false and incorrect informstion.and or
tried to:éroteci each other by fslsely implicating ofhs;s. Had
counsel invesfigé£éd.éﬁdrintsrvieﬁed_sny of thess gsverﬁment
witnesses thishcould have beeni@issovered and.uss§ to impeach
.or dissrédii thsir tssfimony: }SéeiL6tt's.Memo;vsf;4;6}7 snd'é,
and §2255 at 5... |

| iLdtt:réiSQdiinvéisimsr2 fhaﬁ‘tiisl csuﬁsei_iﬁsffsctive,for
'failiné_ﬁp iaise_iSsge in districficqﬁrtAand sn'aéﬁééi.phst in
cou?t.identifidaiion p;ocedﬁrés-impermissibly~sﬁggestiﬁe.‘Within
thiS-élaim he,asserfsamfhélfsllowing claims thaf (1). his due
prosess rights under the 5th sﬁd 14th amendment had been violated
wﬁéﬁ'ﬁhe government ﬁsed uhielaibié”prstrisl identification thaﬁ
feshited from impsrmissible suggestive phqtb line ‘up pfbceaure.
Mémo. gt 9, §2255;>(2) irialicqunssl'Was ineffectivelfor not
ijscting to or suppreSsing'fhe-pretrial idéntification as
iﬁpermiséibly suggestive,'méﬁé. st i3,.§2255;_(3) counsel's
failure to object and rsquesi an in-camera hearing to discuss
the admissibility of.the in-court iaentification o? government's
witness C. Lark, Memo. at 14, §2255; (4) counsel's failure to
request an identifaction instruction, Memo. at 14, §2255; and
(5) whether "Lott] movant was denied his due process righﬁs and
his Sixth_Amendment right to confrontation of his accusers with

the urreliability of theif_prio% identificationa, Memo. at 14.



The court's analysis failed to discuss, mention or consider

(1) Qhether Lott's due process rights unde; fhe 5th and 14th
Amendment had beén violated when the governmeﬁt'used.ﬁnreliable
pﬁetfial idemtification thét resulted from impermissible
suggesti§e.photo line up proéedure, MemO.vaf 9; (2) whether

triél counsél was inéffectivg‘for not 6bjectiﬁg to orx suppressing
Vtﬁe pretrial identifiqaﬁién asﬁimpermissibly,sqggestive? Memo-.
atv13? tj) whether.couﬁsei's failqre fo obﬁeétnand‘request aﬁ.
 iﬁfgamera hearihg to>éi5cuss the admissibilityvpﬁ-thé infcourt'
vidéntificaﬁidn 6f’g6§érnment:witnegs-C.ILérk,_Qemo; éf>14f:(4)
Qhefher counSe;'szfailufe to reqUest'an identificétion
.insffﬁction wa§7p£¢jﬁdice, Meﬁbf §th4: (55 whéﬁﬁéf Lott.ﬁés_
dénied his due pchéss rights,a?dAhiS'Sixth A@€ndﬁént right o
vcéﬁfrontaﬁipn of.hisraccusers wi£ﬁ the‘ﬁﬁre;aibiiity_of their
p;ior identification,'Memo. aﬁ 14; and (6) wﬁegher.counsel was
iﬁeffective for failiné to pfeservé and‘raiSe’ahy:of these claims
on_gppeal,'Memo. ét.14, §2255; .- -

The district ecourt failedlfo'addreSS the due“process claims
6f thé 5th aﬁendment that triél coﬁﬁsel_was\iheffectiye forv 
failing to rgiSé in £he Aistrict éourf aﬁd on appeal fhat tﬁe
vﬁreﬁrial identification procedureé»wefe impermiéibly suggestive,
and created a substantiail 1ikeliﬁood of misidentificafion such
that the in-court : 1dentification was unduly fainted, see §2255
motion at 5, Memo. at 9-14.

Lott raised in élaim 3 that frial counsel ineffective for
failiné to file é severance motion. See $2255 at 5‘and Memo .
at 14-18. Within this claim Lott raised three distinct claims

of constitutional violations due to his 6th amendment right to
6 )
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effecﬁive assistance—of—counsel+—The—court—addressed—two—of—the
claims but failed to address the 3rd cldim raised on page 17718
of Lott's Memo. of his $2255 motion.

The court failed to consider £1- whether counsel_was
inefféetiyejfor faiLing.tb request a sé§erahcé{ because the
indictment chargéd separate’crimes against_separate defendants,
;beanSé no cqunt.that~went.bef0re the jury Where Lott and'Diggsf
both chaxrged to be a‘paft of togethé:,~undé: Rﬁle-8 Fed;.ﬁ{ Crim.
Pﬁ7'£2b whether qounsél'Wa$ inéfféd£ive_fbfvnot.rQngsting ¢ounts
2;4;1é'and zokto be sé&ered:becaus; df'iﬁévaiffereﬁces_iﬁ ﬂModus
Opérandi",_ﬁemo. at 17;18, |

Loft raised in Ciaim 4 that'tria;.éoﬁnsel was-iheffectivé
fdr failing to requesf'cautionary,iﬁstrﬁétion witnesses}.vHé'
'élso‘aSserted'in Memorandum of Law thatvéi' counsel was -
ineffecti?e for not rquesting caﬁtionar? instruction of
accomplice infpfmants who may»have had good reason.to lie, Memo-.
af‘f9;“£2j couhsel wvas inefféctive.becaugé counsel éhoﬁld have
requested an'accompliée-cpdefendanp plea.égreement instruction
:at the time of ‘each of thé testifyihg alleged accomplice-
”infprmants teétimbnf, Memo. at 19, Zi; |

Lott ratsed in Claim 5 th;t due pfocess violated when
Prosecutor vouched for credibility of witnesses, and trial
counsel ineffective for failing'to object to violatibn-of
movant's due process rights when-pfosecution vouched for
credibility of witnessés, and to ask for curétiVe instructions
and/qr mistrial. Within this claim He_asserted four distinect
claims of consiitutionallviolations 1) prosecution violated

Lott's due process right when the pProsecution used and informed
7 .



the jury—that cndéfpndanfq were_truthful because they pled
guilty to same crime Lott was on trial for, at 22, §2255; (2)
trial counsél'S'ineffectiVeness for faiiing toiobject to
Aviolatian éf Lott“s due process rights when the prosecutioﬁ
?Ouched for the credibility of witnesée;, at 2,.§2255} and (3)
counsel-ineffective for . failing to reqﬁest'and/or prqmpfed a
curativg iﬁstruction for wiﬁnesses"plea agreements .and vouchgd
for government Qitnesées; at 25, §éé55}.

The court failedito addrgés‘Lott'S‘claim tha; (1) the.
Praégcﬁ£ibn‘violéted'his.due prpcgég'riéht wﬁenbiﬂeY'yoﬁched
fér its Withessés du:ing_Qpening.arguments,.at 21;22)’52255
Mémo,vﬁhen;éfating ﬁﬁ%£ thé jurj w§ﬁ;d kﬁow that L§f§ waé a
paftv§f tﬁé;grotR of robbérs,;;pagdithe TeleSa é%a?K and Jerome
Fégter:ﬁéfe truthfﬁi and coula'ge-bélieved‘bécaus¢:théy‘have
pled guilty to various robbéries;‘hévé entered into a -plea
'agrequnt with the government, aﬁd_égreed to come énd tell you
1exact1y Whaf'happenea.fﬁere; (2) whetherACoupself&asiinéffective
fqr'failiﬁg to obﬁectjtovviolatioﬁ of Lbft's due prdcess fighfs
Qhén fﬁe prosecutibn vouched for.ghé Crédibility of_wifnesses
.(cOdéfénaants), at ;1; 25, §2255 Memo; ana (4) whether the
prqsééutiOn violated Lott;s due process-rightsAwhén they used
and informed the jury that the codefendants were truthful because-
they had pled guiity-to,s;me crimes Lott was on trial foxr, at
22,.§2255 Mémo . *

Lott raised in Claim 8 that trial counsel was ineffective
for failing_to raise in the district court and on apéeallthat
there was insufficient evidence to support a finding of guilt

on counts 3, 5,“ZJ, Within this claim he raised that (1) the
s :
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record—i-s—void—of—any—evidence—that—the movantat—anytime—used

or carried a firearm during'and in felatibn to.any c;ime charged
in counts 3, 5, 21, at 33, 52255; (é) the governmeﬁt,has failed .
£o prové fhat the movant knew.and aided and‘abetted the principals
(?OdefendaﬁtS) use‘of fifeafm a£ anytime during and in rglatioh
foq crime of'violénce as charged, at 34, §2255; (3) Lott asserted
an actual.inhocent claim_due to insufficeqt évidence_and.
i#éfféctive counsel pu;éuant to Bbgsley; at 37; §2255;’§nd (4)
Lott raised'but_for éounsel's unproféssidpél'epférs in failihg.
'th.raiée thesé;iséﬁgsbat trié1‘of é?bééié  fher€.exist_é' .
.reésohable‘prbbabiliﬁyAﬂhat'the outcome of the:préééeding would
'Hé;e differedqiﬁ ﬁﬁé;mpvantfs_fé§or,-a£ 37,'§2255}t | |

The court faiigd t9 addﬁggé QhetherAthére.wgs suffi@iéﬁt:
évidencé that Lotfiuéed or carried a firearm iﬁ‘cpunts 5 and 21,
at 33, §2255.- |

The court failed to add:eés'whether there_was sufficiehp
eQidenée that Loft.%ided_apd.ébétted the use 6r>carriageldf a
firearm ih'counts 3; 5, and 2?, at 34, §225%5.

| The courfydid nbt‘address Lott!'s actual innoceﬁt claim

raised pursqant»ﬁo Bousley, due to ineffecti&e ébunsel, at 37,
§2255. |

The court failed to address'whether Lott suffered
ineffective assistanée of counsel for counsel's failure to
raise these claims .in the district.court and en appeal.

The court failed to address if coungélAwaS'inéffectiVe
for failing to raise a 29(a’) motion: even after the cou:t assumed
that that was what Lott was trying to assert.

Lott raised in Claim 12 that counsel ineffective for
. 9 )



. fajiling te raise—on appeal that government failed to prove

movant was a part of any conspiracy and insufficient evidence

to support a conviction for robbery or aldlng or abettlng.

Wlthln this clalm he asserted several SubClalmS of COHStltuthnal
v1olatlons on the part of the government and the trlal court that
(15 That there was insufficient ev1dence that there was any
:.lnterference w1th or effect on 1nterstate commerce durlng the
robbery of the armored car (A T. Systems) outside the Greyhound
?bus statlon 1nuCOunt 18,‘at 45, §2255 Memo, (2) that there was
'lnsuffaCLentAevrdence‘that Lott hlmself actually robbed the :

'Wlnn D1x1e in count .20 or that he alded and abetted the actual

S

robbery of thenwrnn D1x1e in count 20 at 45 §2255 MemO"(
:that the trlaimcourt.erred 1n‘v101atlon of due.process yhen 1t
falled to properly 1nstruct the. Jury on the necessary elements
of aldlng’and abettlng and only read to the jury the deflnltlon
of aldlng andAabettlng w1thout more, at 46 §2255 Memo, and (4)
that.counsel‘was rneffectrve for falllng to ralse any of the
above at anytlme durlng trial or .on appeal at 46 §2255 Memo .
The court falled to address dlstlnct.clalms of 1neffect1ve
a391stance of counsel ralseddln Issue 14 of §2255 “which was
,rtled Trial counsel ineffective for failing to request.pretrial
motions for discovery, exculpatory Jencks material under.iS
U.s.c¢. §BSOOB, C, and.D Rule 16 and 1mpeachment material which

_would have revealed missing documents., letters, police reports

and 302's, at 47-50, §2255.

Andreco Lott pro-se
April 19, 2018




