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IN THE UNITED STATES COURT OF APPEALS 
FOR THE FIFTH CIRCUIT 

RICHARD CLARK, 

No. 17-10739 
Summary Calendar 

United States Court of Appeals 
Fifth Circuit 

FILED 
July 24, 2018 

Lyle W. Cayce 
Clerk 

Petitioner-Appellant 

V 

D.J. HARMON, Warden of FCI Seagoville, 

Respondent-Appellee 

Appeal from the United States District Court 
for the-Northern District of Texas 

USDC No. 3:17-CV-670 

Before REAVLEY, GRAVES, and HO, Circuit Judges. 
PER CURIAM:* 

Richard Clark, federal prisoner # 10560-062, appeals the denial of his 

28 U.S.C. § 2241 petition wherein he attacked his prior conviction in the 

Northern District of Oklahoma for conspiracy to commit wire fraud, securities 

fraud, and money laundering; seven counts of wire fraud; five counts of 

securities fraud; and money laundering. The district court for the Northern 

District of Texas, where Clark is incarcerated, found that Clark failed to meet 

* Pursuant to 5TH dR. R. 47.5, the court has determined that this opinion should not 
be published and is not precedent except under the limited circumstances set forth in 5TH 
dIR. R. 47.5.4. 
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the requirements of the savings clause of 28 U.S.C. § 2255(e). We review the 

denial of Clark's petition de novo. Christopher v. Miles, 342 F.3d 378, 381 (5th 

Cir. 2003). 

A prisoner may use § 2241 to challenge his conviction only if the remedy 

under § 2255 is inadequate or ineffective to contest the legality of his detention. 

§ 2255(e). A § 2241 petition is not a substitute for a § 2255 motion, and Clark 

must establish the inadequacy or ineffectiveness of a § 2255 motion by meeting 

the "savings clause" of § 2255. See § 2255(e); Jeffers v. Chandler, 253 F.3d 827, 

830 (5th Cir. 2001); Reyes-Requena v. United States, 243 F.3d 893, 904 (5th 

Cir. 2001). Under that clause, Clark .must show that his petition raises a claim 

based on a retroactively applicable Supreme Court decision that supports that. 

he have béñ convicted of a nonexistent offense and that the claim was 

foreclosed when it should have been raised in his trial, direct appeal, or original-

§ 2255 motion. Reyes-Recj&uena, 243 F.3d at 904.. ... 

Ciark:admits that:he does not rely on a retroactively applicable Supreme 

Court decision implicating his criminal conviction. He nonetheless argues that 

he may proceed under § 2241 because he exhausted the opportunities for relief 

under § 2255, and he has not obtained a merits review of all of his claims. He 

suggests that his ability to pursue § 2255 relief has been suspended. 

The inability of Clark to obtain relief or the alleged failure of the courts 

to consider the merits of a claim does not, by itself, demonstrate the inadequacy 

or ineffectiveness of § 2255. See Pack v. Yusuff, 218 F.3d 448, 453-54 (5th Cir. 

2000); Tolliver v. Dobre, 211 F.3d 876, 878 (5th Cir. 2000). Section 2241 is not 

a means for a prisoner to contest a prior disposition of a federal habeas petition, 

see Kinder v. Purdy, 222 F.3d 209, 214 (5th Cir. 2000), and an alleged defect in. 

a previous § 2255 proceeding does not implicate the savings clause, see Reyes-

Requena, 243 F.3d at 903-04. Contrary to his assertion, Clark's opportunity to 
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seek federal habeas relief was not suspended. See Wesson v. U.S. Penitentiary 

Beaumont, TX, 305 F.3d 343, 346-47 (5th Cir. 2002); Kinder, 222 F.3d at 213. 

Clark also attacks the requirements of the savings clause established in 

Reyes-Requena and suggests that its holding should be overturned. However, 

he has not identified a contrary en banc decision by this court or an intervening 

Supreme Court decision that overrules Reyes-Requena or establishes that its 

holding no longer is the governing precedent in this circuit. Thus, we remain 

bound by Reyes-Requena. See United States v. Traxier, 764 F.3d 486, 489 (5th 

Cir. 2014). 

Finally, Clark contends that the denial of his § 2241 petition is invalid 

because the district bourt adopted a report issued by  magistrate .judge (MJ). 

He alleges that the appointment of MJs i un'cohstitutiôna1 because no statute 

governsthe establishment of a specific number of :MJs'officës. 

Cdnsistent with the Appointments Clause of the Constitution, Article II, 

Section 2, Clause 2, Congress, by law, provided the judiciary control over the 

appointment and administration of MJs. Specifically, the Federal Magistrates 

Act, 28 U.S.C. § 631, et seq., states that the judges of each federal district court 

shall appoint MJs in such numbers and to serve at such locations as decided 

by the Judicial Conference of the United States and identifies the process and 

standards by which the number, locations, and salaries of MJs are determined. 

See 28 U.S.C. §§ 631, 633. There is no identifiable legal authority for Clark's 

claim that the statute is deficient for not establishing a specific number of MJs' 

offices. The MJ in this case otherwise had the authority to consider and issue 

a recommendation as to Clark's § 2241 petition. See 28 U.S.C. § 636(b)(1)(B). 

Given the foregoing, the judgment of the district court is AFFIRMED. 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE FIFTH CIRCUIT 

No. 17-10739 

RICHARD CLARK, 

Petitioner - Appellant 

V. 

D. J. HARMON, Warden of FCI Seagoville, 

Respondent - Appellee 

Appeal from the United States District Court 
for the Northern District of Texas 

ON PETITION FOR REHEARING EN BANC 

(Opinion July 24, 2018, 5 Cir., , _________ F.3d  

Before REAVLEY, GRAVES, and HO, Circuit Judges. 

PER CURIAM: 

Treating the Petition for Rehearing En Banc as a Petition for Panel 
Rehearing, the Petition for Panel Rehearing is DENIED. No member of 
the panel nor judge in regular active service of the court having 
requested that the court be polled on Rehearing En Bane (FED. R. APP, 
P. and 5TH  dR. R. 35), the Petition for Rehearing En Bane is DENIED. 

( ) Treating the Petition for Rehearing En Bane as a Petition for Panel 
Rehearing, the Petition for Panel Rehearing is DENIED. The court 
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having been polled at the request of one of the members of the court 
and a majority of the judges who are in regular active service and not 
disqualified not having voted in favor (FED. R. APP. P. and 5i'ii  CIR. R. 
35), the Petition for Rehearing En Banc is DENIED. 

ENTERED FOR THE COURT: 

P~00~11111-  f~L 

UNITED STATES CIRCUIT JUDGE 
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- UNITED STATES DISTRICT COURT 
NORTHERN DISTRICT OF TEXAS 

DALLAS DIVISION 

RICHARD CLARK, 
Petitioner, 

V. ) No. 3:17-CV-670-B 

WARDEND.J. HARMON, 
Respondent. 

ORDER ACCEPTING FINDINGS, CONCLUSIONS AND RECOMMENDATION 
OF THE UNITED STATES MAGISTRATE JUDGE, AND 

DENYING CERTIFICATE OF APPEALABILITY 

The United States- Magistrate Judge made findings, conclusions and a recommendation in this 

case. Petitioner filed objections, and the District Court has made a de novo review of those portions 

of the proposed findings and recommendation to which objection was made. The objections are 

overruled, and the Court ACCEPTS the Findings, Conclusions and Recommendation of the United 

States Magistrate Judge. 

Considering the record in this case and pursuant to Federal Rule of Appellate Procedure 

22(b), Rule 11(a) of the Rules Governing §§ 2254 and 2255 proceedings, and 28 U.S.C. § 2253(c), 

the Court DENIES a certificate of appealability. The Court adopts and incorporates by reference the 

Magistrate Judge's Findings, Conclusions and Recommendation filed in this case in support of its 

finding that the petitioner has failed to show (1) that reasonable jurists would find this Court's 

"assessment of the constitutional claims debatable or wrong," or (2) that reasonable jurists would find 

"it debatable whether the petition states a valid claim of the denial of a constitutional right" and 

"debatable whether [this Court] was correct in its procedural ruling." Slack v. McDaniel, 529 U.S. 



473, 484 (2000). 

In the event, the petitioner will file a notice of appeal, the court notes that 

( ) the petitioner will proceed in forma pauperis on appeal. 

(X) the petitioner will need to pay the $505.00 appellate filing fee or submit a motion to proceed 

in forma pauperis. 

SO ORDERED this 8th  day of June, 2017. 

JAIV, J. BOYI, 
U TED STFES DISTRICT JUDGE 

Rule 11 of the Rules Governing §§ 2254 and 2255 Cases, as amended effective on December 1, 

2009, reads as follows: 
Certificate of Appealability. The district court must issue or deny a certificate of appealability 

when it enters a final order adverse to the applicant. Before entering the final order, the court may 
direct the parties to submit arguments on whether a certificate should issue. If the court issues a 
certificate, the court must state the specific issue or issues that satisfy the showing required by 28 
U.S.C. § 2253(c)(2). If the court denies a certificate, the parties may not appeal the denial but may 
seek a certificate from the court of appeals under Federal Rule of Appellate Procedure 22. A 
motion to reconsider a denial does not extend the time to appeal. 

Time to Appeal. Federal Rule of Appellate Procedure 4(a) governs the time to appeal an order 
entered under these rules. A timely notice of appeal must be filed even if the district court issues a 
certificate of appealability. 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF TEXAS 

DALLAS DIVISION 

RICHARD CLARK, 
Petitioner, ) 

) 
V. ) No. 3:17-C V-670-B 

) 
WARDEN D.J. HARMON, ) 

Respondent. ) 

FINDINGS, CONCLUSIONS AND RECOMMENDATION 
OF THE UNITED STATES MAGISTRATE JUDGE 

This action was refered:tothe United States Magistrate Judge pursuant to the provisions 

of Title 28 United States Code,Section 636(b), as implemented by an Order of the United States 

District Court for the Northern District of Texas. The Findings, Conclusions and 

Recommendation of the United States Magistrate Judge follow: 

I. Factual Background 

Petitioner is an inmate in the federal prison system. He filed this petition for writ of 

habeas corpus pursuant to 28 U.S.C. § 2241. Respondent is Warden D. J. Harmon. 

On November 8, 2010, Petitioner was convicted in the Northern District of Oklahoma of 

wire fraud, securities fraud, conspiracy, aiding and abetting, and money laundering. United 

States v. Clark, No. 09-CR-00013 (N.D. Okla. Nov. 8, 2010). He was sentenced to a total of 151 

months in prison. His conviction and sentenced were affirmed on direct appeal. 

Petitioner filed a petition to vacate, set-aside, or correct sentence under 28 U.S.C. § 2255. 

On May 11, 2015, the district court denied the petition. On May 24, 2016, the Tenth Circuit 
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. Court of Appeals denied a certificate of appealability. Clark v. United States, No. 15-5124 (loth 

Cir. May 24, 2016). Petitioner also sought leave from the Tenth Circuit to file a successive 

§ 2255 petition. On July 29, 2016, the Tenth Circuit denied leave to file a successive petition. In 

re Clark, No. 16-5081 (101h  Cir. Jul. 29, 2016). 

On March 3, 2017, Petitioner filed the instant § 2241. He challenges his conviction based 

on the Supreme Court's decision in Luis v. United States, 136 S.Ct. 1083 (2016). In Luis, the 

Court held that the pretrial restraint of a defendant's untainted assets that the defendant needs to 

retain his counsel of choice violates the Sixth Amendment. 

II. Discussion 

Title 28 US.C42244 is typically used to challenge the marmer.in  which a.sentence is 

executed. See Warren V. Miles230 F3d 688, 694 (5th  Cir. 2000): Title 28 U.S.C. § 2255, on the 

other hand, is the primary means-under which a federal prisoner may collaterally attack the 

legality of his conviction or sentence. See Cox v. Warden, Fed. Detention Ctr., 911 F.2d 1111, 

1113 (5th  Cir. 1990). Section 2241, however, may be used by a federal prisoner to challenge the 

legality of his or her conviction or sentence if he or she can satisfy the requirements of the § 2255 

"savings clause." The savings clause states: 

An application for a writ of habeas corpus in behalf of a prisoner who is authorized to 
apply for relief by motion pursuant to this section, shall not be entertained if it appears 
that the applicant has failed to apply for relief, by motion, to the court which sentenced 
him, or that such court has denied him relief, unless it also appears that the remedy by 
motion is inadequate or ineffective to test the legality of his detention. 

28 U.S.C. § 2255 (2001) (emphasis added). 

The petitioner bears the burden of showing that the § 2255 remedy is inadequate or 

ineffective. Reyes-Requena v. United States, 243 F.3d 893, 901 (5" Cir. 200 1) (quoting Pack v. 
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Ystff 218 F.3d 448, 452 (5th  Cir. 2000)). The Fifth Circuit has stated, " 2241 is not a mere 

substitute for § 2255 and [] the inadequacy or inefficacy requirement is stringent" Reyes-

Requena, 243 F.3d at 901; see also, Pack, 218 F.3d at 453 ("[M]erely failing to succeed in a 

section 2255 motion does not establish the inadequacy or ineffectiveness of the section 2255 

remedy.") 

The savings clause of § 2255 applies to a claim (I) that is based on a retroactively 

applicable Supreme Court decision which establishes that the petitioner may have been convicted 

of a nonexistent offense and (ii) that was foreclosed by circuit law at the time when the claim 

should have been raised in the petitioner's trial, appeal, or first § 2255 motion See Reyes-

Requéná, 243 F.3d at904..Thê Fifth Circuit makes clear that to fäilunder the savings clause, the 

decisionthat the petitioner is relying on "must be retroactively applicable on collateral review." 

Reyes-Requena, 243 F.3d at 904 (citing Woffordv. Scott, 177 F.3d 1236, 1244(11th Cir. 1999)). 

- In thiscasé, Petitioner relies on the Supreme Court's decision in Luis v. United States, 

136 S.Ct. 1083 (2016). Petitioner, however, has cited no case holding that Luis applies 

retroactively on collateral review, nor has the Court found any such case. Petitioner has therefore 

failed to show that his claims are (I) based on a retroactively applicable Supreme Court decision 

which establishes that the petitioner may have been convicted of a nonexistent offense and (ii) 

that was foreclosed by circuit law at the time when the claim should have been raised in the 

petitioner's trial, appeal, or first § 2255 motion. See Reyes-Requena, 243 F.3d at 904. The 

petition under 28 U.S.C. § 2241 should be dismissed. 

III. Recommendation 

For the foregoing reasons, the Court recommends that Petitioner's habeas corpus petition 
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under 28 U.S.C. § 224 1 be dismissed with prejudice. 

Signed this 10th  day of May, 2017. 
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FILED 
United States Court of Appeals 

Tenth Circuit 

UNITED STATES COURT OF APPEALS August 31, 2017 

TENTH CIRCUIT Elisabeth A. Shumaker 
Clerk of Court 

UNITED STATES OF AMERICA, 

Plaintiff - Appellee, 

V. No. 17-5013 
(D.C. Nos. 4:14-C V-00565-JHP-PJC 

& 4:09-CR-00013-JHP-2) 
(N.D. Okla.) 

RICHARD CLARK, 

Defendant - Appellant. 

ORDERS 

Before HARTZ, HOLMES, and BACHARACH, Circuit Judges. 

In this appeal, pro s& Defendant-Appellant Richard Clark, a federal 

prisoner, seeks a certificate of appealability ("COA") in order to challenge the 

* This order is not binding precedent, except under the doctrines of law 
of the case, resjudicata, and collateral estoppel. It may be cited, however, for its 
persuasive value consistent with Fed. R. App. P. 32.1 and 10th Cir. R. 32.1. 

1 Because Mr. Clark appears in these proceedings without counsel, we 
construe his pleadings liberally, see Erickson v. Pardus, 551 U.S. 89, 94 (2007) 
(per curiam), but stop short of acting as his advocate, see United States v. Pinson, 
584 F.3d 972, 975 (10th Cir. 2009). 



district court's denial of his Motion for Relief from orders dated May 11, 2015 

and October 6, 2015, and the judgment dated May 11, 2015. 

Exercising jurisdiction under 28 U.S.C. § 1291, we conclude, however, that 

the COA rubric is inapplicable because Mr. Clark's motion is not a true Rule 

60(b) motion. Instead, for reasons we explicate below, we treat Mr. Clark's COA 

application as an implied request for authorization to file a successive 28 U.S.C. 

§ 2255 motion and deny relief. We further deny his request to proceed informa 

pauperis ("IFP") on appeal, and remand the case to the district court with 

instructions to vacate its order denying his purported Rule 60(b) motion on the 

merits. 

I 

"In July 2007, approximately eighteen months prior to the commencement 

of criminal proceedings against Mr. Clark, the government placed a caveat on his 

residence," United States v. Clark, 717 F.3d 790, 797 (10th Cir. 2013), 

"claim[ing] an interest in and to [Clark's residence] for the reason that the 

property may be subject to forfeiture to the United States." United States v. 

Clark, 650 F. App'x 603, 605 (10th Cir. 2016) (unpublished) (second alteration in 

original) (quoting the caveat). On January 15, 2009, a federal grand jury returned 

an indictment charging Mr. Clark with twenty-one separate criminal offenses, 

including: conspiracy, in violation of 18 U.S.C. § 371; wire fraud, in violation of 

2 



18 U.S.C. §§ 1343 and 2(a); securities fraud, in violation of 15 U.S.C. §§ 78j(b), 

78ff, 17 C.F.R. § 240.10b-.5, and 18 U.S.C. § 2(a); and money laundering, in 

violation of 18 U.S.C. §§ 1957(a) and 2(a). 

Following his conviction on fourteen of the twenty-one counts, the district 

court sentenced Mr. Clark to 15 1 months' imprisonment, and we affirmed his 

conviction on direct appeal. See Clark, 717 F.3d at 798. In doing so, "we 

reject[ed] Mr. Clark's constitutional challenges" to "the government's imposition 

of a caveat on his home." Id. at 804. Specifically, we rejected Mr. Clark's 

assertion that the government's caveat "violated [his] constitutional rights to due 

process and  fair. trial," and rendered him "unable to pay for chosen counsel 

[or] . . . to secure a loan against his house for the same purpose." Id. at 798-99 

(first alteration in original). 

Subsequently, Mr. Clark moved the district court to vacate, set aside, or 

correct his sentence under § 2255. Mr. Clark raised two claims: first, "counsel 

was ineffective in failing to properly advocate to protect Mr. Clark's Fourth, Fifth 

and Sixth Amendment rights when the government restrained Clark's home [pre-

indictment] without notice or a hearing"; and, second, "counsel was ineffective in 

failing to properly seek a due process hearing to challenge the government's 

continued restraint of Clark's home [post-indictment] without a probable cause 

finding by the grand jury that it was forfeitable." United States v. Clark, Dist. Ct. 

No. 4:09-cr-13-JHP, Doc. 513, at 4 (Richard Clark's Mot. to Vacate, Set Aside or 
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Correct His Sentence, Filed by Person in Federal Custody Pursuant to Title 28 

U.S.C. § 2255, filed Sept. 22, 2014) (capitalization omitted). 

The district court concluded that Mr. Clark's ineffective-assistance 

arguments were not viable under the Sixth Amendment. Specifically, the court 

denied Mr. Clark's motion in its entirety (and declined to issue a COA), reasoning 

that "[b]ecause the Sixth Amendment right to appointed counsel does not extend 

to forfeiture -matters, there can be no right of effective assistance of counsel in 

such matters." Clark,Doc. 551, at 4 (Order, filed May 11, 2015) (citation 

omitted). Put another way, the court stated that "the Sixth Amendment . 

afford[ed] :[Mr. Clark] no relief' because "the right to the effective assistance of. 

counsel does not extend to interference with property interests." Id. at 5. The 

court deemed "irrelevarit whether [Mr. Clark's] counsel" erred "in failing to 

challenge the alleged restraint [on his residence] because the Sixth Amendment 

does not guarantee [him] competent representation vis-à-vis his property,  

interests." Id. We then denied Mr. Clark a COA, finding that "reasonable jurists 

could not disagree with the district court's conclusion that Clark had no right to 

have counsel assist him in disputing the government's placement of a caveat on 

his residence." Clark, 650 F. App'x at 605. 

After these developments, Mr. Clark filed a "Motion for Relief [under Rule 

60(b)] from the Orders Dated May 11, 2015, October 6, 2015, and the Judgment 

Dated May 11, 2015"—i.e., the district court's orders and judgment denying Mr. 

ru 



Clark § 2255 relief and a COA. R. at 82 (Mot., filed Jan. 12, 2017). In that 

submission, Mr. Clark argued that he "raised TWO" claims of ineffective 

assistance of counsel: 

The first claim involved Government conduct in failing to 
provide a pre-indictment notice or a hearing on [the 
government's] pre-indictment restraint of Clark's home and its 
equity then available to Clark. 

The second claim involved Government conduct upon the Grand 
Jury indictment not alleging Clark's restrained home's equity as 
an asset of forfeiture, or substitute asset. 

Id. at 84. According to Mr Clark, the district court addressed only his first 

ineffective-assistance claim, not his second claim. The district court'  denied Mr: 

Clark's motion, without explanation, on January 13, 2017,  2  and Mr. Clark's - 

request for a COA followed. 

II 

The nature of our consideration of Mr. Clark's "Motion for Relief" under 

Rule 60(b) depends on whether this filing constitutes a "true" Rule 60(b) motion 

ora veiled successive § 2255 motion. See Spitznas v. Boone, 464 F.3d 1213, 

1215-16 (10th Cir. 2006) (distinguishing between "a secona or successive 

habeas" application and "a 'true' [Rule] 60(b) motion").' 

2 The lack of reasoning ultimately has no impact on our disposition, 
because the district court lacked jurisdiction to entertain Mr. Clark's motion. 

Though Spitznas involved a state prisoner seeking habeas relief under 
28 U.S.C. § 2254, its teachings regarding how to distinguish between second-or-
successive filings and true Rule 60(b) motions are equally applicable in the 
§ 2255 context. See Spitznas, 464 F.3d at 1216 ("We begin with steps to be 
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A Rule 60(b) motion counts as "a second or successive [§ 2255 motion] if 

it in substance or effect asserts orreasserts a federal basis for relief from the 

petitioner's underlying conviction." Id. at 1215. Put differently, the motion 

constitutes "a second-or-successive [§ 2255 motion] if the success of the motion 

depends on a determination that the court had incorrectly ruled on the merits in 

the [§ 2255] proceeding." In re Pickard, 681 F.3d 1201, 1206 (10th Cir. 2012). 

A "true" Rule 60(b) motion, by contrast, "(1) challenges only a procedural ruling 

of the [§ 22551 court which precluded a merits determination of the [§ 2255 

motion]; or (2) challenges a defect in the integrity of the federal [§ 2255] 

proceeding, provided that such a challenge does not itself lead inextricably to a 

merits-based attack on the disposition of a prior [§ 2255 motion]." Spitznas, 464 

F.3d at 1215-16 (citation omitted).. 

Accordingly, "we look at the relief sought, rather than a pleading's title or 

its form, to determine whether [the pleading amounts to] a second-or-successive 

collateral attack on a defendant's conviction." United States v. Baker, 718 F.3d 

1204, 1208 (10th Cir. 2013); accord United States v. Nelson, 465 F.3d 1145, 1149 

(10th Cir, 2006) (explaining that "the relief sought," rather than the title of the 

followed by district courts in this circuit when they are presented with a Rule 
60(b) motion in a habeas or § 2255 case. The district court should first 
determine, using the criteria we have outlined above, whether the motion is a true 
Rule 60(b) motion or a second or successive petition." (emphasis added)); see 
United States v. Nelson, 465 F.3d 1145, 1147 (10th Cir. 2006) (noting that "the 
same mode of analysis applies" to § 2254 and § 2255, when addressing the 
"interplay" between either of these statutes and Rule 600)). 
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motion, ultimately controls whether apleading amounts to a § 2255 motion). 

When a district court appropriately characterizes a motion as a "true" Rule 60(b) 

motion and denies relief, we require the prisoner to obtain a COA before 

proceeding with his appeal. See Spitznas, 464 F.3d at 1217-19. "If, on the other 

hand, the district court. . . incorrectly treated a second or successive [§ 2255 

motion] as a true Rule 60(b) motion and denied it on the merits, we wi11vacate 

the district court's order for - lack of jurisdiction and construe the [prisoner's] 

appeal as an application to file a second or successive [§ 2,255 motion]." Id. at 

1219. 

III 

A 

The district court summarily denied (not dismissed) Mr. Clark's Rule 60(b) 

motion. Urging the issuance of a COA, Mr. Clark describes his motion as a 

"true' 60(b)," and submits that the district court erroneously "addressed only 

ONE of the TWO grounds or issues in [his] § 2255 criminal motion." Aplt.'s 

Opening Br. at 22. Specifically, Mr. Clark contends that the district court only 

reached his first purported ground for relief, and not the second. He arrives at 

this conclusion because, in his view, only the first ground implicated rights 

against civil forfeiture, which the district court determined the Sixth Amendment 

assistance-of-counsel right did not protect. 

In this regard, Mr. Clark explains: 
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Clark's pre-indictment ground or issue properly may also be 
characterized as a civil forfeiture matter. The SECOND ground 
or issue is properly characterized as a post-indictment ineffective 
assistance of counsel claim. . . . This post-indictment ground, or 
issue is not a civil forfeiture matter and involves the loss of 
liberty issues. . . . [U]pon indictment, there is no civil forfeiture 
matter to be raised or discussed. . . . [T]he district court was 
addressing, at best, the pre-indictment Sixth Amendment counsel 
ground or .issue, and not the post-indictment ground or issue 
where forfeiture was not at issue where the Grand Jury did not 
find probable cause that Clark's home was forfeitable. 

Id. at 12-13 (second emphases added) (citations omitted). Under the rubric of 

Spitznas; however, we conclude that Mr. Clark's motion must be treated as a 

successive § 2255 motion. 

Mr. Clark's motion purports to raise a defect in the integrity of the federal 

§ 2255 proceeding because it alleges that the district court ignored one of the two 

issues that he presented in his § 2255 motion. See Spitznas, 464 F.3d at 1215-16. 

However, it is clear to us that Mr. Clark's claim of error is "inextricably [linked] 

to a merits-based attack on the disposition of a prior [§ 2255 motion]." In re 

Lindsey, 582 F.3d 1173, 1175 (10th Cir. 2009) (quoting Spitznas, 464 F.3d at 

1216). As such, his motion is a successive § 2255 motion. 

More specifically, Mr. Clark's claim of error is inextricably linked to his 

merits contention that the district court erred in concluding that his entire § 2255 

motion was fatally infirm "[b]ecause the Sixth Amendment right to appointed 

counsel does not extend to forfeiture matters," and "does not guarantee [him] 

competent representation vis-à-vis his property interests." Clark, Doc. 551, at 

E] 



4-5. Mr. Clark supports his contention that the district court overlooked his 

second ground by pointing to forfeiture-related legal analysis in the court's order 

that he contends would not have been applicable in resolving his second ground, 

because "no civil forfeiture [was] at issue once the Grand Jury's indictment was 

returned," and that this second ground "impacts directly upon Clark's liberty." 

Aplt.'s Opening Br. at 13-14. 

Thus, by the logic of Mr. Clark's own argument, in order to determine 

whether the district court overlooked his second ground, we would have to assess 

the merits of his contention that the court's Sixth Amendment analysis 

adjudicating his § 2255 motion did not properly relate to that ground. In other 

words we would have to wade knee deep into the district court's resolution of the 

merits of his § 2255 motion. No "true" Rule 60(b) motion would oblige us to do 

that. Accordingly, we must deem his motion a successive motion under § 2255. 

See Nelson, 465 F.3d at 1148-49 (finding that a similar motion "undoubtedly" 

amounted to a successive § 2255 motion). 

F] 

Because Mr. Clark's purported Rule 60(b) motion actually constituted (in 

substance) a successive § 2255 motion, the district court lacked jurisdiction to 

address it. See In re Cline, 531 F.3d 1249, 1251 (10th Cir. 2008) ("A district 

court does not have jurisdiction to address the merits of a second or successive 

§ 2255 . . . claim until this court has granted the required authorization."). We 



must therefore direct the district court to vacate its order denying the motion. See 

Nelson, 46.5 F.3d at 1148 (explaining that, "if the prisoner's pleading must be 

treated as a second or successive § 2255 motion, the district court does not even 

have jurisdiction to deny the relief sought in the pleading," and vacating a district 

court's order); see also United States v. Ailsworth, 610 F. App'x 782, 785 (10th 

Cir. 2015) (unpublished) (vacating a district court's denial of a "Rule 60(b)" 

motion that actually amounted to a successive habeas motion). 

We deem Mr. Clark's COA application an implied application for 

authorization to file 'a successive §2255 motion. Spitznas, 464 F.3d at 1219 

(indicating .that where "the district court has incorrectly treated a second or 

successive petition as a true Rule 60(b) motion and denied it on the merits, we . 

construe the petitioner's appeal. as an application to file a second or successive •• 

petition."). Viewed as such, we deny authorization. We may entertain a second 

or successive §'2255 motion only if it contains "newly discovered evidence" or "a 

new rule of constitutional law, made retroactive to cases on collateral review by 

the Supreme Court, that was previously unavailable." 28 U.S.C. § 2255(h). 

Because Mr. Clark makes no such showing (and does not even advance an 

argument to that effect), we must deny his implied application for authorization. 

C 

Finally, because Mr. Clark has not advanced a "reasoned, nonfrivolous 

argument on the law and facts in support of the issues raised on appeal," Watkins 
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v. Leyba, 543 F.3d 624, 627 (10th Cir. 2008) (quoting McIntosh v. U.S. Parole 

Comm'n, 115 F.3d 809, 812 (10th Cir. 1997)), we deny Mr. Clark's application to 

proceed in forma pauperis, and remind him of his obligation to pay the filing fees 

in full. 

IV 

Based on the foregoing, we deem Mr. Clark's COA application to be an 

application for authorization to file a successive § 2255 motion and DENY him 

authorization, DENY his motion to proceed in forma pauperis, and REMAND 

this case tO the district court with instructions to VACATE the order. adjudicating 

Mr. Clark's purported Rule 60(b) motion. . .. . . . . . . . 

Entered for the Court 

• JEROME A. HOLMES 
Circuit Judge 
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