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James M. Flinn, a Tennessee prisoner proceeding pro se, appealé a district coﬁrt judgment
denying his petition for a writ of habeas corpus, filed pursuant to 28 U.S.C. § 2254. Flinn has
filed an application for a certificate of appealability and a motion for leave to proceed in forma
pauperis.

| In 2008, a jury convicted Flinn‘ of first-degree murder, in violation of Tennessee Code
Annot.ated § 39-13-202. The trial court sentenced him to a term of life imprisonment, and the
Tennessee Court of Criminal Appeals affirmed. State v. Flinn, No. E2009-00849-CCA-R3-CD,
2013 WL 6237253, at *1, *83 (Tenn. Crim. App. Dec. 3, 2013). Flinn did not seek discretionary
review in the Ténn_essee Supreme Court, and the United States Supreme Court denied his petition
for a writ of certiorari. - Flinn v. Tennessee, 135-S. Ct. 252 (2014). Flinn did not seek
pbst—conviction relief in state court.

In 2015, Flinn filed a § 2254 habeas petition and two amended petitions. He [irst argued
that the evidence was insufficient to support hﬂis._ conviction because the State failed lo“p.ro__\'/erth'at
the .off’ense was-committed before the indictmeﬁt was returned. Fli?nn_’s remaining claixﬁé 'arésc
from .the fact that the State read the indiétment to the jury during his trial. He argued that the

reading of the indictment violated: (1) his right to confront and cross-examine "adverse
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witnesses; (2) his right to a fair trial; and (3) his right to a jury trial. He also argued that the
Tennessee Court of Criminal Appeals incorrectly construed his appellate brief as arguing that the
prosecutor’s reading of the indictment did not constitute evidence of the date that the mdiciment
was returned and mistakenly found that the date that the indictment was returned could be found
in the appellate record.

The district court denied Flinn’s habeas petition, as amended. [t found that Flinn's
sufficiency-of-the-evidence claim was meritless; that his arguments concerning his confrontation
rights and his rights to a fair trial and a trial by jury were procedurally defaulted; and that his
arguménts challenging factual findings made by the Tennessee Court of Criminal Appeals, even
if true, failed to establish that he was being held in violation of federal law. The district court
declined to issue a certificate of appealability.

Flinn now seeks a certificate of appealébility on all of the claims that he raised in the
distrlict court. He also afgues that the district court erred in finding that the indictment was
entered as an exhibit at trial and that he proé:ed-u’réllly defaulted several of his claims.

A cortificate of appealability may 'issﬁg “only if the applicant has made a snbstantial
shoWing of the denial of a constitutional r‘ight;'-’:-’ 28 U.S.C. § 2253(c)(2). A petitioner may meel
this standard by showing that reasonable jurists could debate whether the petition should have
been determined in-a different manner or that the issues presented are “adequate to deserve
»cnco-xjragemcm to proceed further.” Slack v. McDaniel, 529 U.S. 473, 484 (2000) (quoting
Barefoot v. Estelle, 463 U.S. 880, 893 & n.4 (1983)). If the petition was denied on procédural
grounds, the petitioner must show, “at least, thafjuri_s'ts of reason would find it debatable whether
the petition states a valid claim of the denial of a constitutional right and that. jurists Of‘l'CaSOI]

would find it debatable whether the distri'ct_ court.was correct in its procedural ruling.” Id

L © Sufficiency of the Evidence
Flinn first argued- that the State failed.to bp.rove that the murder offense took place"before
the indictment was returned. Tennessee Codé Annotated § 39-11-201(a)(4) requires the State to

prove beyond a reasonable doubt that “[t]he offense was. committed prior to the return of the
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formal charge ™ To the extent that Flinn challenges the State’s alleged failure to comply with
sectibh 39-11-201(a)(4), rcasonable jurists would agree that his claim is not cognizable on
federal habeas review because it raises an issue of state law. FEstelle v. IMCGuire, 502‘U.SA 62,
67-68 (1991). The district court liberally construed Flinn’s petition as raising a due process
claim but correctly found that a violation of a State’s procedural rule does not mmplicate duc
process “unless ‘it offends some principle of justice so rooted in the traditions and conscience of
our people as to be ranked as fundamental.”” Patterson v. New York, 432 U.S. 197,202 (1977)
* (quoting Speiser v. Randall, 357 U.S. 513, 523 (1958)). While “the Due Process Clause protects
the accused against conviction except upon proof beyond'a reasonable doubt of every fact
nece.ssary_ to constitute the crime with which he is charged,” In re Winship, 397 U.S. 358, 364
(1970), Flinn did not contend that the State failed to pr_dve an element of murder, as set forth in
Tennessee Code Annotated § 39-13-202, beyond a reasonable doubt. Flinn has not otherwise
shown that the State’s alleged failure to prove that the 'dffense predated- the return of the
ind-ictment violated some fundamental principle of justice.- | |
. The district court found that, even if the Due Process. Clause‘_'t‘eq_uired the State o perc
“that the murder occurred before the indictment was returned, the State met its burden. At the
outset of trial, the prosecutor read the indictment to the jury. The indictment stated that Flinn
“heretofore, to wit, on or about July 21, 2005 before the finding of this indictment . . .did . ..
unlawfully, intentionally and with premeditation kill Greig George Beggs.” Reasonable jurists
“would agree that, under these circumstances, reading the indictment to fhf; jury-was sufficient to
ﬁatiSfy the requirements of Tennessee Code- Annotated § 39-1 1-201-(a)(4)._ “State v. Brown, .53
S.W.3d 264, 280 (Tenn. Crim. App. 2000). |
. Reasonable jurists also could not debate the.district court’s conclusion that Flinn failcd to
show-that the evidence was insufficient to suppbrt'his conviction. When reQie'w-ing a challenge
lQ"- the~sufﬁcienc’”y of the evidence, “‘the 'rcl‘e\‘/a'ﬁt question is whether, after Qiéwing the evidence
'_fnfthé light most favorable to.the .prosecul-ioﬁ, any rational trier of'fgct could have found the

essential elements of the crime beyond a reasonable doubt.” Jackson v. Virginia, 443 U:S: 307,
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319 (1979). In Tenncssee. the .‘sscntml elements of the crime of premeditated muxdet are
(1) premeditation and (2) an mtentional vkilling of another person. Tenn. Code Anmn.
§ 39-13-202(a)(1). As noted previously, Flinn did not allege that the State failed to prove ecither
of these elements beyond a reasonable _doubt. Accordingly, this claim does not deserve

encouragement to proceed further.

Il Rights to Confront Adverse Wimesses, Right to a Fair Trial, Right to a Jury Trz’al v

Next, Flinn argued that the reading of the indictment to the jury violated his right: (1) to
confront and cross-examine adverse witnesses; (2) to a fair trial; and (3) to a jury trial. The
district court found that Flinn procedurally defaulted these claims because he ralsed them for the
"ﬁr_st time in the reply brief that he filed with the Tennessee Court of Criminal Appeals. Even
assuming that reasonable jurists could debate that procedural ruling, Flinn is not entitled to a
certxﬁcate of appealability because reasonable jurists could not debate whether the underlying
: clalms state “arguably valid or meritorious’ constttuuonal claims. Dufresne v. Palmer 876 F.3d
248 254 (6th Cir. 2017) (per curiam); see Slack, 529 U. S at 484. The dlstrtct court instructed:
-the Jurors ‘that “[tJhe indictnent i this case is the” founal wulth accusntmn rhmgmg thc
: defendant with a crime. It is not evidence against the defendant and does not ‘create any
inference of g.uilt » The jury is presumed to have followed this i'nstruction.’ United States v.

Hynes 467 F.3d 951, 957 (6th Cir. 2006); see Richardson v. Marsh, 481 U.S. 200 206 (1987).

][1. » Factual Findings Made by the Tennessee Court of Criminal Appeals and the District

| Cour[

o Next ‘Flinn argued that the Tennessee Court of Criminal Appeals mcorrectly construed
hls appellate briefs as arguing “that the reading of the indictment did not make the. mdlctment
date ev1dence Flinn, 2013 WL 6237253, at *49. -He contends that he dld not raise such an
»argument and that he mstead argued that the jury was never presented w1th any. evndence of the
date oni“which thc 1nd1ctment was returned.” Flinn also argued that the Tennessee Court. of

'Crtmmal Appeals incorrectly found that © [ Jhe record shows that the md]ctment was returned on
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February 7, 2006.7 /d. at *50. The district court found that Flinn’s allegations, even iftruc, did
not entitle him to habeas relief.

Reasonable jurists could not debate the district court’s conclusion. Habeas relief is
warranted only if “a conviction violated the Constitution, laws, or treaties of the United States.”
Estelle, 502 U.S. at 67. Even if the jurors were not informed of the date on which the indictment
was x.'etumed, the indictment, which was read to the jury, specifically stated that the murder
occurred “before the finding of this indictment.” As discussed previously, this was sufficient to
satisfy section 39-11-201(a)(4) and to overcome any conceivable due process concemn.

Finally, Flinn argues that the district court erred in stating that the indictment was
introduced as an exhibit at trial. Even assuming that this finding was erroneous; as discussed
previously, the reading of the indictment into the record satisfied Tennessee Code Annotated
§ 39 1 -201(a)(4) and ameliorated any potential due process concerns.

Accordingly, this court DENIES Flinn’s application for a certificate of appealablllty and .

DENIES as moot his motion for leave to proceed in forma pauperis.

ENTERED BY ORDER OF THE COURT: - -

Deborah S. Hunt, Clerk
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UNITED STATES DISTRICT COURT
FASTERN DISTRICT OF TENNESSEL
AT KNOXVILLE

JAMES M. FLINN,
Petitioner,
No. 3:13-¢cv-00016

REEVES/GUYTON
DAVID A, SEXTON, '

Respondeant.

MEMORANDUM OPINION

This is a pro se prisoner’s petition for a writ of habeas corpus pursuant o 28 U.S.C.§2254
[Docs. 1, 14.20]." Respondent filed answers théreto, as well as copies of the state record [Docs.
17, 21, 27.31-33]. Petitioner filed a reply {Doc. 28]. (Aﬁer reviewing all of the relevant filings,
A including the state court records, the Cburt ﬁ'nds that the record establishes that Petitioner is not
cntitlcd habeas relicf. Accordingly, no evidentiary hearing is warranted, see Rules Go.vcming §
2254 Cases. Rule 8(a) and Schirro v. Laﬁa’rigan, 550 US 465, 474 (2007). Petitioner’s § 2254
petition [Docs. 1, 14, 20] will be DENIED, and this action will be DISMISSED.
L. PROCEDURAL HI.STORY
An Anderson County jury found Petitioner guilty of one count of first-degree murder. Srate
~v. Flinn, No. E2009'—00'849-CCA_—R3-CD, 2013 WL 6237253, at *1 (Dec. 3, 2013). In his appeal
of this conviction, Petitioner rais:ed a number ofz.irguments;_incvludin’g tlie argument that his right

to due process was violated because the State failed to prove that the offense was committed before

: Petmoner filed an original § 2254 motion and two amended petmons [DOCD I, 14, 20]
" In these amended petitions, Petitionher allered the phrasing, but not necessarily the substance, of
his arguments for § 2254 relief, all which relate to whether the evidence at trial was sufficient to

eslabhsn that the offense occurred beforé the return of the indictment. In this ordér, the Court has
‘ored to addrass the subctance of all DPh[lr\nPr <claimg as the Cnur{ underqtandc them.

rda
CHalavorsa

P

Case 3:15-cv-00016-PLR-HBG DocUment 34 Filed 03/07/18 Page 1_of‘l4. PagelD #: 3716
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the return of the indictment a~ required by Tenn. Code Ann. § 39-11-201(a)(4) [Doc. 35-1 p. 38~
64].  The Tennessee Court of Criminal Appeals (“TCCA™) found that the evidence sufficiently
established that the olfense wa~ committed before the return of the indictment. however. and
therefore aflirmed Pettioner s conviction. fd at 49-30, 85.
(f. BACKGROUND
The indictment chareing Petitioner with first-degree murder in the underlying criminal
proceedings states as follows:
THE GRAND [URORS FOR THE STATE OF TENNESSI:EE, |
duly elected, impaneled, sworn, and charged to inquire in and for

the body of the County of Anderson in the state aforesaid, upon
their oath, present that

JAMES MICHAEL FLINN
heretofore, to wil, on or about July 21, 2005 before the finding of
this indictment, in the County aforesaid, did- then and there
unlawtully, intentionally and with premeditation kilt Greig George
Beggs, in violation of T.C.A. 39-13-202,
against the peace and dignity of the State of Tennessee.
[Doc. 32-23 p. 36]. The record establishes that this iﬁdictmen; was read to the jury and was an
exhi.b_it to the trial [Doc. 31-8 p. 4; Doc. 32-23 p. 36]. The rgcord further demonstrates ‘that an
in‘vestigator testified at Petitioner’s criminal trial about his investigation oft‘he> Beggs murdcr and
th':e ;vidénce that came up vlhcrein,. stating in relevant part that he “focusgd ’hi’s energy on’the
' iﬁform‘atic.)n and evidence that [they] had and"it ulvtimavtely ended up'in'the indigtm'enatv and z;rrest of
[Petitioner]” [Doc. 31-15 p. 51-52]. |
| The jury instructions in the u-nd‘_erlying criminal proceedings stated in releva‘nt’i)art that
‘.‘[t]ﬁe' iridictﬁwni in this case is the formal written ac‘cusation _c-harging the defe‘ndéht wit‘h‘a Crime.

It is not evidence against the defendant and does not create any inference of guilt . ... sta’tementsi

2
Case 3:15-cv-00016-PLR-HBG * Document 34 Filed 03/07/18 Page 2 of 14 PagelD #: 3717
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arcuments(.] and remarks o counsel arc intended 10 help vou in undersmnding-lxhe evidence and
applying the law, but they are not cvidence. 1fany statements were madc that you believe are not
supported by the evidence, vou should disregard them™ [Doc. 32 p. 1-2].

The Tennessee Criminal Court of Appeals (“TCCA™) stated as lollows in denving
Petitionef relief for his claim that his right 10 due process was violated because the State failed 10
prove that the offense was committed hefore the return of the indictment as required by Tenn.
Code Ann. § 39-1 [-201(a)(d):

The Defendant argues that his due process rights were violated
because the State failed to prove that the offense was committed
before he was indicted. See T.C A. § 39-11-201(a)(4) (2010). He
atgues that the record does not show the jury was present when the
indictment was read and that the reading of the indictment did not
make the indictment date evidence because it was hearsay and read
by the prosecutor, not a witness. The State claims that sufficient

_proof exists to show that the crime was committed before the
Defendant was indicted. We agree with the State.

Tennessee Code Annofated section  39—11-201(a)(4) (2010)
provides that no person may be convicted of an offense unless the
State proves beyond a reasonable doubt that the “offense was
committed prior to the return of the formal charge.” {n State v.
Brown, 53 S.W.3d 264 (Tean.Crim.App.2000), this court stated the
following regarding this requirement: -

Granted, this is an easy matter to prove.... [The] B
indictment itse!lf can establish the date upon which it
was returned. Thus, the reading thhe indictment to
"~ the jury, coupled with evidence of when the offense
was committed, would establish that the offense was
committed prior to the feturn of the indictment. .
Also, the State could merely ask an appropriéte
witness whether the actions -of the defendant
constituting the offense occurred before the
defendant was-charged with that offense. This would -
“satisfy the requirements of the statute as well. v

3
Case 3:15-cv-00016-PLR-HBG Document 34 Filed 03/07/18 Page 3 of 14~ PagélD #: 3716
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Jd at 279 In [Brows) this court reversed the defendant's
convictions because there was "no evidence that the indictment was
ever read Lo the jury or shown to the jury, and no witness was asked
whether the offense  occurred  prior 1o the return of  the
indictment.” /d. at 279-80. This court concluded. though, that the
States failure 10 prove the offense occurred before the return of the

indictment did not prevent the retrial of the defendant. /e at 280.

As a preliminary matter. we note the Defendant’s argument
that Brown is wrong and inconsistent with the laws of this state.

“Opinions reported in the official reporter . .. shall be considered
controlling authority for all purposes unless and until such opinion
is reversed or modified by a court of competent jurisdiction.” Tenn.
'S.Ct. R. 4(G)(2). The opinion is published and remains the

controlling precedent.

According to the trial transcript, the prosecutor read the indictment
to the jury. The record shows that the indictment was returned on
B February 7, 2006. During the trial, Special Agent Corbitt testified
that he was assigned to investigate a homicide that occurred in
Norris, Tennessee on July 21, 2005. Officer Foust testified that'on
July 21, 2005, he responded to a call that shots had been fired and
that the victim had been shot at 88 West Norris Road. Trooper Carr
‘testified that on July 21,2005, he received a call over the radio about
a shooting at 88 West Norris Road. Paramedics Shetterly and Sweet
both testified about responding to a call for a shooting victim on July
21, 2005. The victim’s neighbors testified about hearing shots the
. morning of July 21. 2005. We conclude that the evidence
sufficiently shows that the offense was committed before the return

ofthe indictment.
State v. Flinn, No. E2009 00849-CCA-R3-CD, 2013 WL 6237253, at *49 50 (Tenn Crim. App.
Dec. 3, 2013). .
L STANDARD OF REVIEW
Under the Anhterronsm and Fftectlve Death Penalty Act (“AEDPA”) codlﬁed in 28
U.S.C. § 2254, et.. séq., g‘ district court-may not grant habeas corpus relief for a claim that a state

court-adjudicated on the merits unless the state court’s adjudication of the claim:

4
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(1) resulicd noa decision that wos contrary 10, 0r mvolved an -
anrcasonable application of. clearly established I'ederal law. as
determined by the Supreme Court of the United States; or
(2) resulied in a decision that was based on an unreasonable
determination of the facts in Livht of the evidence presented in
the state court procecding.
28 U.S.C.§ 2254(d)(1)-(2).
The § 2254(d) standard is a hard standard 1o satisfy. Monigomery v. Bobby, 654 F 3d 668,
676 (6th Cir. 201 1) (noting that “§ 2254(d), as amended by AEDPA, is a purposefully demanding
standard . . . ‘because it was meant to be’") (quoting Harrington v. Richter, 131 S. Ct. 770, 786
(2011)). Further, where the record supports the state court’s findings of fact, those findings arc
entitled to a presumption of correctness which may be rebutted only by clear and convincing
evidence. 28 U.S.C. § 2254(e)(1).
IV. ANALYSIS .
[n his § 2254 habeas corpus petition [Docs. 1, 14, 20] Petitioner raises various claims, all

of which relate to the reading of the indictment at trial. Specifically, Petitiotier asserts that:

(1) he was denied due process and convicted on insufficient -
evidence because the State read the indictment to the jury as
evidence of his guilt;

(2) the reading of the indictment to the jury as evidence of his guilt
violated Petitioner’s right to confront and cross-examine the
witness against him;

(3) the reading of the indictment to the jury as evidence of his guilt
vio[ated his right to'a fair trial; '

(4) the reading of the indictment to the)ury as ev1dence of hlS gu1lt
“violated hls nght to trial by jury;

(5) the TCCA misstated the record by stating that Petitioner argued
that the date of the indictment’s return was read from the
indictment to the jury;and ’

Fé!ed 03/07/18 Page 5.0f14 PagelD #: 3720
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(6) the TCCA musstated the record by siagiy that the date of the

indictments return is 1t the record.
The Court will address each of these arcuments i wirn hascd on the substance thereof.
A. Sufficiency of the ['f‘.\idcm:c:

First, Petitioner argues that the cudenceattnal vwas msufficient to establish that the offense
oceurred before the return of the indictnent. This claim s without merit, however, as the record
establishes a rational juror could have concluded that the evidence presented at trial established
beyond a reasonable doubt that the offense occurred beflore the return-of the indictment.

Section 39-1 l—201(a)(4) of the Tennes’see Code also provides in relevant part that “[n]o
person may be convicted of an offense unless [] the following is proven beyond a reasonable doubt

the offense was committed prior to the return of the formal charge.” Tenn. Code Ann. § 39-
.*1 1 201(a)(4) The Supreme Court has stated that it is within the province ofthe State to regulate
the manner in whleh it carries out its laws, including specifically thode regardmb “llu. burden of
preducing evidence and the burden of persuasion,” and drar the Stal'e s decisions on such issues do
_notviolate _rhe Due Process Clause unless they offend a fundamental principle of justice. Patterson
v. New York, 432 U.S. 197,202 (1977). The Supreme Court has further held 't_ha't the Due Pr_oc_ess
Clause requrres the proseeutlon to prove beyond a reasonable dou‘bt each fact requrred Lo. c.onstltute
th.e crime charged and that the only facts that constitute the crime are those that appear on the face

of the statute as part ‘of the definition of the crime. d. at 221 (citations »omrtted).

2 In his answers, Respondent asserts that Petitioner did not farrly present his claim that the -

evidence was insufficient to establish that the offense occurred before the return of the indictment
to the state courts. This assertion is incorrect. As set forth above, Petitioner thoroughly detailed
‘this claim in his appellate brief [Doc. 31-1 p. 58-64] and the TCCA addressed the claim on the
merits inits opinion denying Petitioner relief [Doc. 333 p. 58-73]. State v. Flinn, No. E2009-
00849-CCA-R3-CD, 2013 WL 6237253, at *49-50 (Tean. Crim. App. Dec. 3. 2013) Thus
‘Respondent’ s answers to the § 2254 petition are deficient on this issue.

6
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lenm\ ec’s requirement of proot Choyvond o reoeonsde doubt that the offense was
committed prior to the indictment, containcd mn Tenn. Code Aan. S 39-11-201(a)(4), 15 not a fact
that appears on the face of the statute setting forth the clemenis ot tirst degree murder, Tenn, Code
Ann. § 39-13-202. Further, Petitioner has not cied any Supieine Court case faw holding that a
separale state statute that requires that certan tssues other than ihe specific elements of the crime
be proven beyond a reasonable doubt makes those issucs an “essential element of the crime”
S,ubje_ct to protection under the Due Process Clause.  Regardiess. however, even if tn_e vCO_urt
assumes that this is the case, it is apparent that ihere was sulticient evidence irltreduced at ‘trtal
from which a reasonablejury could have found that Petitioner’s offense occurred before the return
efthe indictment.

Where a-prisoner argues that there is insufficient evidence to support his 'co’nVietion, the
relevant questlon is whether, vrewmg the evidence in the light most favorable to the prosecutron
any ratlonal trter of fact could have tound the prisoner guilty beyond 4 FCdbUlldb[t’.‘ doubt of d“
esseﬂt'tal elements ofthe crime. ‘./ack‘son v. Virginia, 443 U.S.307,319-20 (1979) Petltloner has
net cited any evidence from the trldl suggesting that the Beggs murder was committed after the
indictment was returned.3 Funher as set forth above, an nvestigator testiﬁeti at Petitignerfs:trial
about his mvestlgatlon of the Beggs murder, stating specifically that he “focused his: energy en the

' mformatron and evrdence that [they] had and itultimately ended up in the mdtctment and arrest ofv

- ? Notably, Petitioner does not even allege that the indictment was returned prior to the date

" on-which the offense was committed, but rather admits that Beggs was murdered on July 21, 2005,
and that he was indicted on February 7, 2006 [Doc. 20 p. 2 4 5]. Based on this admission and
reading Petitioner’s filings as a whole, it is apparent that Petitioner does not allege that theJury S
implicit ‘finding that the offense occurred prior to the return of the indictment was incorrect.
Rather Petitioner takes issue with the State of Tennessee’s case law providing that the reading of
the indictment at trial may be sufficient to cstabllsh that the offense occurred before the return of

the mdlctment

Case 3:15-Cv- 00016 PLR HBG Document 34 Hled 03/O7/l8 ‘Page 7 of 14 PageID #: 3722
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[Petitioner]” [Doc. 31-15 p. 31=-32] In light of the lack of anv cvidence tendie 1o show that the
indictment was returned before the offense was commitied. a ratcnat finder of fact could have
found that this portion of the investigator’s testimony. standing alone. cstablished beyond a
reasonable doubt that the offense occurred before the return of the mdiciment

| Accordingly, even if the Court assumes without linding that the Due Process Clause
required the State to prove that the offense occurred before the return of the indicunent and that
the réading of the indictment at trial was insufficient to establish that fact L.)C_vond a redsonable
doubt, the testimony of the investigétor was sufficient evidence on this tssue. As such, Petitioner.

is not entitled to relief under § 2254 for this claim.

B. Right to Cross-Examine and Confront Witnesses under the Slxth
Amendment, Right to Fair Trial, and Right to Trial by Jury

Pét‘itioner also asserts that the réading of the indictment to the jury to eStab’lish that thé_
offense occurred prior to the return of the indictm‘ent violated his right to cross-examine and
“confront witnesses under the Sixth Amendment, his right to a fair trial, and his right to a trial by
Jury Petmoner “however, procedurally defaulted these arguments by first raising them in his state
court appeal through his reply brief. As such, the Court will not address the merits ofthes?: cialms
and they WIlI be DISMISSED

Béf(')re' a habeas petitioner can éeek habeas corpus relief under § 2254, he is requiréd t'o.
exhaust’ hls ‘state court remednes by fairly presenting all his constitutional ¢laims to the state oourt
28 U. S. 'C. §2254. (b) and (c); Anderson v. Harless, 459 U.S. 4, 6 (1982). “The fair presentallon '
| requirement is not satlsﬁed when a cla.lm is presenled in a state court in a procedurally
y 1nappropr1ate maﬁner that renders consnderatlon of its merits .unllkcly ” Bkack v. Ashley, _No 95-

. 6184 1996 WL 266421, at ¥1-2 (6th Cir. May 17, 1996) (citing Castille v. Peop/es 489 U S 346 _

51, 109 S.Ct. 1_056, 103 L.Ed.2d 380 (1998)); see also Long v. Sp_ul'/(.i?lai’l, No. 95-5827, 1996 WL

8
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196263 al *2 (6th Cir. April 22, 1996), cert. denied. 319 US 842 117500 120150 Lobd 2d 74
(1996).

As set forth above, Petitioner only raised his arguments that the reading of the mdictient
(o the jury to establish that the offense occurred prior to the return of the indhiciment s otated h‘i;\‘
righp {0 cross-examine and confront witnesses under the Stxth Amendment. s night o a fawr trial.
and his right to a trial by jury with the TCCA in his direct appeal through hisreply brief [Doc. 53+
3 p. 58].. Under Tennessee law, however, Petitioner could not bring new claims in his reply brief,
as ““[a] reply brief is a response to the arguments of the appellee. ltis not a vehicle for raising new
“arguments.” Owens v. Owens, 241 S.W.3d 478, 499 (Tenn. Ctr. App. 2009). This is because
allowing an appellant to raise new arguments in a reply brief “‘would be fundamentally unfair as
thev appellee rﬁay not respond to a rcply brief.”” Den-ver Area Meat Cutiers & Emp'rs Pension
Plan v. Clayton, 209 S.W. 3d 584, 594 (Tenn. Ct. App. 2006) (quoting Caruthers v. State, 814
S.W.2d 64, 69 (Tenn. Crim. App. 1991)).

A procedural default forecloses federal habeas review, unless a petitioner can show cause
to excuse his Tailure to comply with the state procedural rule and actual prejudice resulting from
the alleged constltutlonal violation. See Coleman v. Thompson, 501 U.S. 722, 732 (1991). The
fact that the factual or legal basis for an argument was not previously available may excuse a
procedural default. See Cvijetihovic v. Eberlin, 617 F.3d 833, 837 (6th Cir. 2010).

Accordingly, the Courf liberally construes Petitioner’s statement that he did not know that
the State was arguing that the ihdicﬂtm(_znt was used as “evidence of his guilt” until he read the
\appe.al response brief as an argumént that the.Court should excuse his failure to propeﬁrlyvraise
»these arguménts in his appellate brief. Well-established Tennessee law, however, provided that

the State could use the reading of the indictment to the jury to establish that the offense occurred
9
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before the return of the indictment ar the time Petitioner filed his appellate bivel. Siare v Brown
53 S.W.3d 264 (Tenn. Crim. App. 2000). Petitioner addressed the tactual and legal holdings of
this case in detail in his appellate brief, including the specific holding that the reading of the
indictment can prove that the offense occurred before the indictment [Doc 53-1 p. 67-75] As
such, Petitioner was clearly aware of the factual and legal basis for his claims that the reading of
the indictment to the jury to establish that the offense occurred prior to the return of the indictment
violated his right to cross-examine and confront witnesses under the Sixth Amendment, his right
to a fair trial, and his right to a trial by jury at the time he filed his original appellate brief
'Petitione'r therefore procedurally defaulted these claims and they will be DISMISSED.
C. -Appellate Court Misstatements

Petitioner’s last two arguments are that the T.CCA misstated the appellate record by stating
that’ Petit»iOr_ler argued that the date ofthe indictment’s return was read from the indictlﬁent to the
Jury ahd_ Sl_ali‘ng tiat the date of the iudietlllcnu"s return was %ound in the appcllate record. For the
reasons set forth below, however, Petitioner is not entitled to relief on either of these claims.

1. Date of Return of Indictment in Record

First, [;etitioner asserts that the TCCA’S statement that the date of the return of the
indictment is in the record was an unreasonable determination o‘f facts. Even if this was an
un['easohable determination of the facts, however, Petitioner is still not entitled to‘relief on this
el.air.n becée:se other undisputed evidence presented at trial estabiishes that the offense.occurred
befere t-he return of the indictment.

As set forth above in the section of its order regardmg this claim, the TCCA xehed on a
bl.Jrevkus publlshed Tennessee case holdmg that where thc trial record shows that 1he mdlctment

was read to the jury and the trial record conlams ev1dence of when the offense was commmed this
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mayv be sufficient evidence to establish that the offense was commitied prior 1o the rerurn af the
indictment as required by Tenn. Code Ann.‘ § 30-11-201(a)(4). Statc v. Flinn. No. E2009-00849-
C:C:'r\-RS-CDA 2013 >\.\/L 6237253, at “49;50 (Tenn. Crim. App. Dec. 3. 2013) ((:it{ng Staie v
Brown. 53 S.W.3d 264, 279 (Tenn. Crim. App. 2000). Notably, the case on which the TCCA
relied appears to assume that the indictment will state the date on which it was returned. /d at *49
(stating that “**[{t]he] indictment itself can establish the date upon which it was returned ™ an-d that
the reading ot the indictment to the jury combined with evidence of the date on which the offense
was committed would therefore establish that the offense occurred before the rewurn of the
indictment) (quoting State v. Brown, 53 S.W.3d 264, 279 (Tenn. Crim. App. 2000)).

Likely due to this statement in Brown, the TCCA states in its opinion that “[t}he record
Sl\Qws th'ét_rth_e indictment was returned on February 7, 2006.” [d. at *50. It is unclear from_thie
statefnen.t, however, whether the TCCA meant that the date of the return of the indietme‘n.t‘ was
wi‘thi‘n t]ie complete appcllate recerd that was before the TCCA, or whether it meant that the date
of the feture of the i_ndictm‘enf was in the trial record and therefore evidence from which the jury
could heve eoneluded that the offense occurred before the return of the indictment. |

While at least one document in the reco;'d befo.re this Court demonstrates that_the
incviictment’was returned oe February 7, 2006 [Doc. 31-1 p. 8], the indictment filed as an e%hibil o
the trial does not contain the date on which the indict‘meet was returned [Doc. 32-23 p. 36].. ThUs,
.Q‘hné. t'he' .da:te of the return of the indictment is in the record before this Court, nothiﬁg in th'e
record suggests that this date» was ever commumcated to theJuxy

Even 1f the Court assumes that the TCCA therefore adjudicated this olalm based on an
e11reasoqable determination that the date of the return of the lnd‘lctmenl wae }n the.trlal court

record, however, Petitioner is not entitled to relief. Where a § 2254 petilioner demonstrates that a.

1t
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claim was adjudicated based on an unreasonable determinatien ol fact under § 2234(d)2). the

petitioner must then establish that he is being held in violation of federal taw. Rice v. White. 660

E-'.}g:i 242,237 (6th Cir. 2011). Thus, the Court reviews such a clain de novo. ld.

As the (rial record contained undisputed evidence that that the oficnse occurred before the
return of the indictment, the Court finds that Petitioner has not demonstrated that he 1s being held
in violation of federal lvaw. Specifically, as set forth above, the record establishes that, when asked
about his investigation of the Beggs murder, an investigator testified that the mnformation and
evidence gathered therein led to the indictment of Petitioner [Doc. 31-15 p. 51-52]. As Petitioner
has not pointed to any.evidencé in the record that would Suggeét that the indictment was returned
before the offense was committed, this statemént is sufﬁcient evidence from which a rational finder
of fact could determine b¢y‘ond a reasonable doubt that the offense occurred before the indianwn_t.
As such,. Pctitioner.i_s ﬁo_t entitled to relief on this claim.

2. Réading thg Indictment as Evidence of [ndictment Date

Petitioné_r.a'lso asserts thaf the TCCA misstated the record by stating that Petitioner argued
that “the reading of the indictment did not make the indictment date evidence because il was
hearsay.” [Doc. 14-1 p. 26]. Petitioner asserts that this is incorrect, as his airgument was that the
indictment date was.not .bresen[’ed to thejury [/d.]. For the same reasons set forth above, however,
even if the TCCA miéstatéd thvibs_ fact, this fnisstatement fails to establish tha.t Petitioner is being
held 'in viqlation‘ of federal'.law. According‘_ly, Petitionef is_ not entitled to relicfoﬁ this claim |

V.  CONCLUSION

For theT reasén-s sef forth aboYe, the _C;mrf finds that none. of Petitioner’s claims warr_aint

issuance of a writ. Thereforg, Petitioner’s petition for a writ of habéas corpus [Décs. 1, 1.4, 20]

will be D'ENIED.and this action will be DISMISSED.
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VI. CERTIFICATE OF APPEALABILITY

v’l'lm: Court must now consider whether to issue a COA, should l’—’eLition;r filc a notce of
appeni Under 28 US.CL§ 2253(a) and (¢), a péti[ioner may appeal a final order 1 a habeas
procecdime onbvithe isissued a COA, and a COA may only be issued where a Petiioner has made
4 substantial showing of the denial of a conslilutionallright. 28 U.S.C. § 2233(e)2). When a
district court denics a habeas petition on a procedural basis without reaching the underlying claimn,
4 COA should only issue if “jurists of reason would find it debatable whether the petition stalcs a
valid claim of the denial of'a constitutional right and that jurists of reason would find it debatable
whether the district Couﬁ' was correct in its_prodedural ruling.” Sldck V. Mc’Dame/, 529 U.S. 473,
484 (2000). Where the courtdismissed a claimon the merits, but reasonable jurists could conclude
the issues raised are adequate to deserve further review, the petitioner has made a substantial
showing ofghe denial of a constitutional cight. See Miller-El v. Cockrell, 537 U.S. 322, 327, 336
(2003): Stack, 529 U.S. at 484. | |

After reviewing each of Petitiongr’s claims, the Court finds that Petitioner has not made a
substantial showing of the denial of a con»stitutionalvright as to any claims.

Specifically, as to the pro.cedural‘ly defaulted claims, jurists of reason would not debate the
Courf’s finding that Petitioner did not fairly present these claims to the TCCA in a manner that
rendered consideration of their meri‘ts_ ~lik¢ly an'db that the claims are therefore procedurally
defaulted.

Further, as to the claims thaf Petitiongr did not p‘rocedurally default, Petitioner has not made
a substantial showing that he is in éustody i_n violation ‘o‘f federal law, as Qndisputed evidence

presented at trial allowed a rational .ﬁﬁder of fact to find beyoﬁd a reasonable doubt that the Beggs
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murder ocenrred hefare the return of the indictment against Petitioner Accordingly. & COA
SHALL NOT [SSUE.

AN APPROPRIATE ORDER WILL ENTER.

W@? Teant

UNETTED STATES DISTRICT JUDGE

ENTER:
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