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James M. Flinn, a Tennessee prisoner proceeding pro Se, appeals a district court judgment 

denying his petition for a writ of habeas corpus, filed pursuant to 28 U.S.C. § 2254. Flinn has 

filed an application fora certificate of appealability and a motion for leave to proceed in forma 

pauperis. 

In 2008, a jury convicted Flinn of first-degree murder, in violation of Tennessee Code 

Annotated § 39-13-202. The trial court sentenced him to a term of life imprisonment, and the 

Tennessee Court of Criminal Appeals affirmed. State v. Flinn, No. E2009-00849-CCA-R3-CD, 

2013 W 6237253, at *1, *83 (Tenn. Crim. App. Dec. 3, 2013). Flinn did not seek discretionary 

review in the Tennessee Supreme Court, and the United States Supreme Court denied his petition 

for a writ of certiorari. Flinn v. Tennessee, 135 S. Ct. 252 (2014). Flinn did not seek 

post-conviction relief in state court. 

In 2015, Flinn filed a § 2254 habeas petition and two aineiided petitions. He first argued 

that the evidence was insufficient to support his conviction because the State failed to prove that 

the offense was committed before the indictment was returned. Flinn's remaining claims arose 

from the fact that the State read the indictment to the jury during his trial. He argued that the 

reading of the indictment violated: (1) his right to confront and cross-examine adverse 
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witnesses; (2) his right to a fair trial; and (3) his right to a jury trial. He also argued that the 

Tennessee Court of Criminal Appeals incorrectly construed his appellate brief is arguing that the 

prosecutors reading of the indictment did not constitute evidence of the date that the indictment 

was returned and mistakenly found that the date that the indictment was returned could be found 

in the appellate record. 

The district court denied Flinn's habeas petition, as amended. It found that Flinns 

sufficiency-of-the-evidence claim was meritless; that his arguments concerning his Coll ft Oil Lan cn 

rights and his rights to a fair trial and a trial by jury were procedurally defaulted; and that his 

arguments challenging factual findings made by the Tennessee Court of Criminal Appeals, even 

if true, failed to establish that he was being held in violation of federal law. The district court 

declined to issue a certificate of appealability. 

Flinn now seeks a certificate of appealability on all of the claims that he raised in tue 

district court. He also argues that the district court erred in finding that the indictment was 

entered as an exhibit at trial and that he procedurally defaulted several of his claims. 

A certificate of appealability may issue "only if the applicant has made a substantial 

showing of the denial of a constitutional right" 28 U.S.C. § 2253(c)(2). A petitioner may meet 

this standard by showing that reasonable jurists could debate whether the petition should have 

been determined in a different manner or that the issues presented are 'adequate to deserve 

encouragement to proceed further." Slack v. McDaniel, 529 U.S. 473, 484 (2000) (quoting 

Barefoot v. Este/le, 463 U.S. 880, 893 & n.4 (1983)). If the petition was denied on procedural 

grounds, the petitioner must show, "at least, that jurists of reason would find it debatable whether 

the petition states a valid claim of the denial of a constitutional right and that jurists of reason 

Would find it debatable whether the distrit court was correct in its procedural ruling" Id. 

I.S u fficiency ofthe Evidence 

Flinn first argued that the State failed to prove that the murder offense took place before 

the indictment was returned. Tennessee Code Annotated § 39-11-201(a)(4) requires the State to 

prove beyond a reasonable doubt that "[t]he offense was committed prior to the return of the 
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formal charge. To the cxtent that Flinn challenges the State's alleged failure to comply with 

section 39-1 1-201(a)(1), reasonable jurists would agree that his claim is not cognizable on 

federal habeas rcviev because it raises an issue of state law. Estelle v. McGuire, 502 U.S. 62, 

67-68 (1991). The district court liberally construed Flinn's petition as raising a due process 

claim but correctly f-OL11)(I that a violation of a State's procedural rule does not implicate due 

process "unless 'it olletids some principle ofjustice so rooted in the traditions and conscience of 

our people as to he ranked as fundamental." Patterson v. New York, 432 U.S. 197, 202 (1977) 

(quoting Speiser v I?ündall, 357 U.S. 513, 52'),(1958)). While "the Due Process Clause protects 

the accused against conviction except upon proof beyond a reasonable doubt of every fact 

necessary to constitute the crime with which he is charged," In re Winship, 397 U.S. 358, 364 

(1970), Flinn did not contend that the State failed to prove an element of murder, as set forth in 

Tennessee Code Annotated § 39-13-202, beyond a reasonable doubt. Flinn has not otherwise 

shown that the State's alleged failure to prove that the offense predated the return of the 

indictment violated some fundamental principle of justice. 

Tue district coutt found that, even if the Due Process. Clause required the State to prove 

that the murder occurred before the indictment was returned, the State met its burden. At the 

outset of trial, the prosecutor read the indictment to the jury. The indictment stated that Flinn 

"heretofore, to wit, on or about July 21, 2005 before the finding of this indictment ... did 

unlawfully, intentionally and with premeditation kill Greig George Beggs." Reasonable jurists 

would agree that, under these circumstances, reading the indictment to the jury was sufficient to 

'satisfy the requirements of Tennessee Code Annotated § 39-11-201(a)(4). State v. Brown, 53 

S.W.3d 264, 280 (Tenn. Crirn. App. 2000). . 

Reasonable jurists also could not debate the district court's conclusion that Flinn failed to 

show that the evidence was insufficient to support his conviction. When reviewing a challenge 

to the, sufficiency of the evidence, "the relevant question is whether, after viewing the evidence 

in the light most favorable to the prosecution, any rational trier of fact could have found the 

essential elements of the crime beyond a reasonable doubt." Jackson v. Virginia, 443 US 307, 
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319 (1979). In Tennessee, the essential elements of the crime of premeditated murder are 

(I) premeditation and (2) an intentional killing of another person. Tenn. Code Ann. 

§ 39-13-202(a)(1). As noted previously, Flinn did not allege that the State failed to prove either 

of these elements beyond a reasonable doubt. Accordingly, this claim does not deserve 

encouragement to proceed further. 

II. RightstoCpi'iionI .4c1i'erse Witnesses, Right to a Fair Trial, Right to a Jury Trial 

Next, Flinn argued that the reading of the indictment to the jury violated his right: (I) to 

confront and cross-examine adverse witnesses; (.2) to a fair trial; and (3) to a jury trial,. The 

district court found that Flinn procedurally defaulted these claims because he raised them for the 

first time in the reply brief that he filed with the Tennessee Court of Criminal Appeals. Even 

assuming that reasonable jurists could debate that procedural ruling, Flinn is not entitled to a 

certificate of appealability because reasonable jurists could not debate whether the underlying 

claims state "arguably valid or meritorious" constitutional claims. Dufresne i Palmer, 876 F.3d 

248, 254 (6th Cir. 2017) (per curiarn); see Slack, 529 U.S. at 484. The district court instructed 

the jurors that "[t]tie iridietrfleltt iii this case is the funnal written acc.u3ntion charging. the 

defendant with a crime. It is not evidence against the defendant and does not create any 

inference of guilt." The jury is presumed to have followed this instruction. United States v. 

Hynes, 467 F.3d 951, 957 (6th Cir. 2006); see Richardson v. Marsh, 481 U.S. 200, 206 (1987). 

X. Factual Findings Made by the Tennessee Court of Criminal Appeals and the District 

• ', ' Court  

Next, Flinn argued that the Tennessee Court of Criminal Appeals incorrectly construed 

his appellate briefs as arguing "that the reading of the indictment did not make the indictment 

date evidence." Flinn, 2013 WL 6237253, at *49 
, He contends that he did not raise such an 

argument and that he instead argued that the jury was never presented with any evidence of the 

date on which the indictmeht was returned. Flinn also argued that the Tennessee Court of 

Criminal Appeals incorrectly found that "[t]he record shows that the indictment was returned on 
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February 7, 2006" Id- at 50.  The district court found that Flinn's allegations, even if true, did 

not entitle him to habeas relief. 

Reasonable jurists could not debate the district court's conclusion. Habeas relief is 

warranted only if "a conviction violated the Constitution, laws, or treaties of the United States" 

Estelle, 502 U.S. at 67. Even if the jurors were not informed of the date on which the indictment 

was returned, the indictment, which was read to the jury, specifically stated that the murder 

occurred "before the finding of this indictment." As discussed previously, this was sufficient to 

satisfy section 39-1 1 -20 1 (a)(4) and to overcome any conceivable due process concern. 

Finally, Flinn argues that the district court erred in stating that the indictment was 

introduced as an exhibit at trial. Even assuming that this finding was erroneous; as discussed 

previously, the reading of the indictment into the record satisfied Tennessee Code Annotated 

§ 39-11-201(a)(4) and ameliorated any potential due process concerns. 

Accordingly,  this court DENIES Flinn 's application for a certificate of appealability and 

DENIES as moot his motion for leave to proceed in forma pauperis. 

ENTERED BY ORDER OF THE COURT 

Deborah S. Hunt, Clerk 
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Respondent- 

MEMORANDUM OPINION 

This is a prose prisoner's petition for a writ of habeas corpus pursuant to 28 U.S.C. § 2254 

[Does. 1, 14. 20].1  Respondent filed answers thereto, as well as copies of the State record [Does. 

17, 21, 27. 31-33]. Petitioner filed a reply [Doe. 28]. After reviewing all of the relevant filings, 

including the state court records, the Court finds that the record establishes that Petitioner is not 

entitled habeas relief. Accordingly, nu evidentiary hearing is warranted, see Rules Governing § 

2254 Cases, RLIIC 8(a) and Shirro t Landrigan, 550 U.S. 465, 474 (2007), Petitioner's § 2254 

petition [Docs. I, 14, 20] will be DENIED, and this action will be DISMISSED. 

1. PROCEDURAL HISTORY 

An Anderson County jury found Petitioner guilty of one count of first-degree murder. Stale 

v. Flinn, No. E2009-00849-CCA-R3-CD, 2013 WL 6237253, at *1  (Dec. 3, 2013). in his appeal 

of this conviction, Petitioner raised a number of arguments, including the argument that his right 

to due process was violated because the State failed to prove that the offense was committed before 

Petitioner filed an original § 2254 motion and two amended petitions [Does. 1, 14, 201. 
In these amended petitions, Petitioner altered the phrasing, but not necessarily the substance, of. 
his arguments for § 2254 relief, all which relate to whether the evidence at trial was sufficient to 
establish that the offense occurred before the return of the indictment. In this order, the Court has 
codeavored to address the substance of a!! Petitioner'c1aims as the Court understands them. 
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the return 01- the iidiciniii1 u runircd 1w Tenn. Code Ann 39-I -dO [Doc 33-I p. 58-- 

64!. The Tennessee (. ourt 1 riniinal Appeals LTCCA') hund that the evidence sufOcientl 

cstabhshcd that the uLtnc a- committed hefbre the return of the indiounent. hoever. and 

there lore aHirnied l'cu:ioncr11 onvicluin [ci at 49-50, 83. 

II - u(3 k( R() (; N I) 

The nd ictrneri chare no 'cot ioner with first-degree murder in the underlying criminal 

proceedings states as to! lows: 

THE GRANI) JURORS FOR THE STATE OF TENNESSEE, 
duly elected, impaneled, sworn, and charged to inquire in and for 
the body of the County of Anderson in the state aforesaid, upon 
their oath, present that 

JAMES MICHAEL FLINN 

heretofore, to wit, on or about July 21, 2005 before the finding of 
this indictment, in the County aforesaid, did then and there 
unlawfully, intentionally and with premeditation kill Greig George 
Beggs, in violation of T.C.A. 39-13-202, 

against the peace and dignity of the State of Tennessee. 

[Doe. 32-23 p.  36]. The record establishes that this indictment was read to the jury and was an 

exhibit to the trial [Doe. 31-8 p-  4: Doe. 32-23 p.  36]. The record further demonstrates that an 

investigator testified at Petitioner's criminal trial about his investigation of the Beggs murder and 

the evidence that came up therein, stating in relevant part that he "focused his energy on the 

information and evidence that [they] had and it ultimately ended up in the indictment and arrest of 

[Petitioner]" [Doe. 31-15 p.S I-52]. 

The jury instructions in the underlying criminal proceedings stated in relevant part that 

"[t]he indictment in this case is the formal written accusation charging the defendant with a crime: 

It is not evidence against the defendant and does not crate any inference of guilt . . . statements, 

2 
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areunientsL] and remarks c I cii i'cl are intended 10 help voj in understand i rig the evidence and 

applying the law, hut the are rice cviderice I f any statements were made that you believe are not 

supported by the evidence, \ on shcutd disregard them" Doc. 32 
- 

1-21. 

The Tennessee 0- 1111111a1 (_1 0111-t  at n\ ppca Is ("l'CCI\") stated as lol lcms in deny i 

Petitioner ret el'  for his clai ii hen lii s rieht to die process was violated because the State Failed to 

prove that the ottense Was comm tied beFore the return of the indictment as required by Tenn. 

Code Ann. § 39-1 1-201(a)(1): 

The Defendant argues that his due process rights were violated 

because the State failed to prove that the offense was committed 

before he was indicted- See T.C.A. § 39-11-20 1 (a)(4) (2010). He 

argues that the record does not show the jury was present when the 

indictment was read and that the reading of the indictment did not 

make the indictment date evidence because it was hearsay and read 

by the prosecutor, not a witness. The State claims that sufficient 

proof exists to show that the crime was committed before the 

• Defendant was indicted. We agree with the State. 

• Tennessee Code Annotated section 39-1 1-201(a)(4) (2010) 

provides that no person may be convicted of an offense unless the 

State proves beyond a reasonable doubt that the 'offense was 

committed prior to the return of the format charge.". in State v. 

Brown, 53 S.W.3d 264 (Tenn.Crim.App.2000), this court stated the 

following regarding this requirement: . . . . 

Granted, this is an easy matter to prove.... [The] 

indictment itself can establish the date upon which it 

was returned. Thus, the reading of the indictment to 

the jury, coupled with evidence of when the offense 

was committed, would establish that the offense was 

committed prior to the return of the indictment. 

Also, the State could merely ask an appropriate 

witness whether the actions . of the defendant 

constituting the offense occurred before the 

defendant was charged with that offense. This would 

satisfy the requirements of the statute as well. 

3 
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It./. at 279. In 181-0 11 ;1 th1 ourt revcred the defendants 

con v ictions beca Li se there " as no evidence dial the Indictillent was 

ever read to the jury 01 Sh0LvII to the jrir\, and no witness was asked 

whet her the o lien se OuCU I red prior to the return ol the 

nd ictment.'  /J at 270-8(). IT us court concluded though, that the 

States lilure to prove the of cisc occurred helbre the return of the 

md iCtincflt did not prevero the retrial of the defendant Id. at 280- 

AS a prel ni nary matter, wc note the Defendant's argument 

that Brown is wrong and inconsistent with the laws of this state 

'Opinions reported in the official reporter ... shall he considered 

controlling authority for all purposes unless and until such opinion 

is reversed or modified h a court ofcompetenturisdiction." Tenn. 

S.Ct R. 4(G)(2). The opinion is published and remains the 

controlling precedent- 

According to the trial transcript, the prosecutor read the indictment 

to the jury. The record shows that the indictment was returned on 

February 7, 2006. During the trial, Special Agent Corbitt testified 

that he was assigned to investigate a homicide that occurred in 

Norris, Tennessee on July 21, 2005 Officer Foust testified that on 

July 21, 2005, he responded to a call that shots had been fired and 

that the victim had been shot at 88 West Norris Road, Trooper Carr 

testified that on July 21, 2005, he received a call over the radio about 

a shooting at 88 West Norris Road. Paramedics Shetterly and Sweet 

both testified about responding to a call for a shooting victim on July 

21, 2005. The victim's neighbors testified about hearing shots the 

morning of July 21, 2005- We conclude that the evidence 

sufficiently shows that the offense was committed before the return 

of the indictment. 

Stale v. Flinn, No. E2009-00849-CCA-R3-CD, 203 WL 6237253, at *49_50  (Tenn. Crim. App. 

Dec. 3, 2013). 

III. STANDARD OF REVIEW 

Under the Antiterrorism and Effective Death Penalty Act ("AEDPA','), codified in 28 

U.S.C. § 2254, et. seq., a district court may not grant habeas corpus relief for a claim that a state 

court adjudicated on the merits unless the state court's adjudication of the claim: 

4 
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resulted iii a decision that contrary to, or involved ad 

tini en sonab Ic a Pl1 icat ion 0 c 1c, tily established Icderal Ia as 

deteri n i ned by the Supreme Con in of the United States; or 

resulted iii a decision that 'ns based on an unreasonable 

dctcniniiiaticiii of he Ucts ii liehit of the evidence presented in 

the state court proceeding. 

28 USC. § 2254(d)( 1)-(Z_').  

The § 2254(d) standard is a hard standard to satisfy. i4vfontgoiney v Bobby, 654 F.34 608-

676 (6th Cir. 201 I) (noting that " 2254(d), as amended by AEDPA, is apurposefully dernandint 

standard . . 'because it was meant to be") (quoting Harrington. v. Richter, 131 S. CL 770, 786 

(20 11)). Further, where the record supports the state court's findings of fact, those findings are 

entitled to a presumption of correctness which may be rebutted only by clear and convincing 

evidence. 28 U.S.C. § 2254(e)(1). 

IV. ANALYSIS 

In his § 2254 habeas corpus petition [Docs. 1, 14, 20] Petitioner raises various claims, all 

of which relate to the reading of the indictment at trial. Specifically, Petitioner asserts that: 

(I) he was denied due process and convicted on insufficient 

evidence because the State read the indictment to the jury as 

evidence of his guilt; 

(2) the reading of the indictment to the jury as evidence of his guilt 

violated Petitioner's right to confront and cross-examine the 

witness against him; 

the reading of the indictment to the jury as evidence of his guilt 

violated his right to a fair trial; 

the reading of the indictment to the jury as evidence of his guilt 

violated his right to trial by jury; 

the TCCA misstated the record by stating that Petitioner argued 

that the date of the indictment's return was read from the 

indictment to the jury; and 

5 
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(6) the TCC.-\ nisstaicd tin: coid b iai that the date of the 

indicinient's return is in lie record 

The Court will address each of these arcunicu s in in i-n hancd on the Substance thereof. 

A. Sufficiency of ilne [ deuce 

First. Petitioner argues that the c' deuce at lila ' as risu I ticient to establish that the offense 

occurred before the return Of the, nd ictinent. [his cia iii is without merit, however, as the record 

establishes a rational juror could have concluded that the evidence presented at trial established 

beyond a reasonable doubt that the offense occurred before the return of the indictment. 

Section 39-1 1-201(a)(4) of the Tennessee Code also provides in relevant part that "[ri] 

person may be convicted of an offense unless [] the following is proven beyond a reasonable doubt 

• . • the offense was committed prior to the return of the formal charge" Tenn. Code Ann. § 39-

11-201(a)(4). The Supreme Court has stated that it is within the province of the State to regulate 

the manner in which it carries out its Laws, including specifically those regarding "the burden of 

producing evidence and the burden of - persuasion," and that the State's decisions on such issues do 

not violate the Due Process Clause unless they offend a fundamental principle ofjustice. Patterson 

v. New York, 432 U.S. 197, 202 (1977). The Supreme Court has further held that the Due Process 

Clause requires the prosecution to prove beyond a reasonable doubt each fact required to constitute 

the crime charged, and that the only facts that constitute the crime are those that appear on the face 

of the statute as part of the definition of the crime. Id. at 221 (citations omitted). 

2 In his answers, Respondent asserts that Petitioner did not fairly present his claim that the 

evidence was insufficient to establish that the offense occurred before the return of the indictment 

to the statd'courts. This assertion is incorrect. As set forth above, Petitioner thoroughly detailed 

this claim in his appellate brief [Doe 31-I p  58-64] and the TCCA addressed the claim on the 

merits in its opinion denying Petitioner relief [Doe. .333 p 58-73]. Slate v. Flinn, No. 'E2009-

00849-CCA-.R3-CD, 2013 WI. 6237253, at *49_50  (Tenn. Crim. App. Dec. 32013). Thus, 

'Respondent's answers to the § 2254 petition are deficient on this issue. 

6 
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Tennessecs require m ell t of drool:  be 11d :i irw :n. wk; U nbt that ti'iC offense was 

committed prior to the indictment, contained in 1 cnn. Code .ie 39-I 1 -20 1 (a) is not a fact 

that appears on the lace of the statute settind forth the eleinesH. i 1 -irsi degree ninrder, Teun. Code 

Ann § 39- 13-202 Further, Petitioner has not cited en ur ewe Cuii case law holding that a 

separate State statute that requires thai certain issues ot hei ihcm he peci be elements of the crime 

be proven beyond a reasonable doubt maLes ilioc Isne'.ai essential element of the crime" 

subject to protection under the Due Process Clause. Regard 1cs5 however, even if the Court 

assumes that this is the case, it is apparent that there was su I1'icient evidence introduced at trial 

from which a reasonable jury could have found that Petitioners offense occurred before the return 

of the indictment. 

Where a prisoner argues that there is insufficient evidence to support his conviction, the 

relevant question is whether, viewing the evidence in the light most favorable to the prosecution, 

any i'ational trier of fact could have found the prisoner guilty beyond a reasonable doubt of all 

essential elements of the crime. Jackson v. Virginia, 443 U.S. 307, 319-20(1.979). Petitioner has 

not cited any evidence from the trial, suggesting that the Beggs murder was committed after the 

indictment was returned  .3  Further, as set forth above, an investigator testified at Petitioner's trial 

about: his, investigation of the Beggs murder, stating specifically that he "focused hisenergyon the 

information and evidence that [they] had and it ultiniatel, ended up in the indictment and arrest of 

Notably, Petitioner does not even allege that the indictment was returned prior to the date 

on which the offense was committed, but rather admits that Beggs was murdered on July 21, 2005, 

and that he was indicted on February 7 2006 [Doe 20 p  2 5] Based on this admission and 

reading Petitioner's filings as a whole, it is apparent that Petitioner does not allege that the jury's 

implicit 'finding that the offense occurred prior to the return of the indictment was incorrect. 

Rather, Petitioner takes issue with the State of Tennessee's case law providing that the reading of 

the indictment at trial may be sufficient to establish that the offense occurred before the return of 

the indictment.  

7 
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{Petitioner]" ilDoc. 3 1 -15 pS 1 —521. In light of the lack otThiiv c'ic1ucc tcncliuc to ho.v that the 

indictment was returned before the offense was corn flitted, a I lItICIIIIJ Ii rider 1 tact could have 

found that this portion of the investigators testimony. standuin noun cscihl ched beyond a 

reasonable doubt that the O ffense occurred before the return l lkhCMICM 

Accordingly, even It the Court assumes w thout findi I icr it.' tire line I roccsS Clause 

required the State to prove that the offense occurred 1:relbrc the rcturu of die irid ictinent and that 

the reading of the indictment at trial was insufficient to establish Hilir fact beyond a reasonable 

doubt, the testimony of the investigator was sufficient evidence on this issue As such, Petitioner 

is not entitled to relief under § 2254 for this claim. 

B. Right to Cross-Examine and Confront Witnesses under the Sixth 

Amendment, Right to Fair Trial, and Right to Trial by Jury 

Petitioner also asserts that the reading of the indictment to the jury to establish that the 

•offense occurred prior to the return of the indictment violated his right to cross-examine and 

confront witnesses under the Sixth Amendment, his right to a hnr trial, and his right to a trial by 

jury. Petitioner, however, procedurally defaulted these arguments by first raising them in his state 

court appeal through his reply brief. As such, the Court will not address the merits of thee claims 

and they will be DISMISSED. 

Before a habeas petitioner can seek habeas corpus relief under § 2254, he is required to 

exháusthis state court remedies by fairly presenting all his constitutional claims to the state court. 

28 U.S. C. § 2254 (b) and (c); Anderson v. Jfarless, 459 U.S. 4, 6 (1982). "The fair presentation 

requirement is not satisfied when a claim is presented in a state court in a procedurally 

inappropriate manner that renders consideration of its mer its unlikely Black v Ashley No 95-

6184 1996 WL 266421 at * 1-2 (6th Cir. May 17 1996) (citing (astilic v Peoples 489 U.S. 346 

351, 109 S.Ct. 1.056, 103 L.Ed.2d 380 (1998)); see also Long v. Sparkman, No. 95-5827,1996 WL 

KN 
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96263. at *2 (6th Cir. April 22. 1996, cerL denied. 3 19 LHS 542. 7C1, 24. :6 L LJ.24 74 

(I 996). 

As set forth above. Petitioner only raised his argumetits that 111c tciJin of the ittdictincnt 

to the juiv to establish that the offense occurred prior to the return of Ste ndicitnctit 'joStled ll j S 

tight to cross-examine and confront witnesses under the Sixth A mend incti Ills rtghr to a 1air trial. 

and his right to a trial by jury with the TCCA in his direct appeal through reply brie) [Doe. 33- 

3 p. 38]. Under Tennessee law however, Petitioner could not bring new clatms in hts reply brief" 

as "[a] reply brief is a response to the arguments of the appellee. It is not a vehicle for raising new 

arguments." Owens v. Owens, 241 S.W.3d 478, 499 (Tenn. Ct. App. 2009). This is because 

allowing an appellant to raise new arguments in a reply brief "'would be fundamentally unfair as 

the appellee may not respond to a reply brief" Denver Area Meat Cutters & Emp is Pension 

Plan v. Clayton, 209 S.W. 3d 584, 594 (Tenn. Ct. App. 2006) (quoting Caruthers v. State, 814 

S.W.2d 64,69 (Tenn. Cuiiii. App. 1991)). 

A procedural default forecloses federal habeas review, unless a petitioner can show cause 

to excuse his failure to comply with the state procedural rule and actual prejudice resulting from 

the alleged constitutional violation. See Coleman v. Thompson, 301 U.S. 722, 732 (1991). The 

fact that the factual or legal basis for an argument was not previously available may excuse a 

procedural default. See CvUetinovic v. Eberlin, 617 F.3d 833, 837 (6th Cir. 2010). 

Accordingly, the Court liberally construes Petitioner's statement that he did not know that 

the State was arguing that the indictment was used as "evidence of his guilt" until he read the 

appeal response brief as an argument that the Court should excuse his failure to properly raise 

these arguments in his appellate brief. Well-established Tennessee law, however, provided that 

the State could use the reading of the indictment to the jury to establish that the offense occurred 
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bcl7re the return olthe indictment Jt the time Petitioner filed his appclIae bict. Sim( 

53 S W.3d 264 (Tenn. Cii mu App. 2000) Petitioner addressed the Licrual and Icca I hold mis o I 

this case in detail in his appellate brief, including the specific hold nC, tlun the rcading of the 

indictment can prove that the offense occurred befhre the indictrnem'n [Doc 33 1 p. 67-731. As 

such. Petitioner was clearly aware of the tactual and legal basis foi his c latns that the read inc ol 

the indictment to the jury to establish that the offense occurred prior to the return of the indictment 

violated his right to cross-examine and confront witnesses under the Sixth Amendment, his right 

to a fair trial, and his right to a trial by jury at the time he filed his original appellate brief 

Petitioner therefore procedurally defaulted these claims and they will be DISMISSED. 

C. Appellate Court Misstatements 

Petitioner's last two arguments are that the TCCA misstated the appellate record by stating 

that Petitioner argued that the date othe indictment's return was read from the indictment to the 

jury and stating that the date of the itidictinent's return was found in the appellate record. For the 

reasons set forth below, however, Petitioner is not entitled to relielori either of these claims. 

1. Date of Return of Indictment in Record 

First,. Petitioner asserts that the TCCA's statement that the date of the return of the 

indictment is in the record was an unreasonable determination of facts. Even if this was an 

unreasonable determination of the facts, however, Petitioner is still not entitled to relief on this 

claim because other undisputed evidence presented at trial establishes that the offense occurred 

before the return of the indictment. 

As set forth above, in the section of its order regarding this claim, the TCCA relied on a 

previous published Tennessee case holding that where the trial record shows that the indictment 

was read to the jury and the trial record, contains evidence of when the offense was committed, this 
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nay he sufficient evidence to establish that the ollnsc was committed prior to tha rerurir at the 

[ li d ictment as required by Tenn. Code Ann. 39- 1 -20 I (a)(4). Stoic r' F/irr,r. No. E2000-00849- 

CCA-R3-CD. 2013 WL 6237253, at 49-50 (Tenn. Crim App. Dee- 3. 20 3) (citrrl4 Stoic 

l3ro ;fl  53 S- "/.3d 264. 279 (Tenn. COrn. App. 2000). Notably. the case on which tie TCCA 

relied appears to assume that the md ctrncnt WIll state the date on which it was returned Id. at 49 

(stating that "{[t]he] indictment itself-can establish the date upon which it was returned and that 

the reading of the indictment to the jury combined with evidence of the date on which the offense 

was committed would therefore establish that the offense occurred before the return of the 

indictment) (quoting State v. Brown, 53 S.W.3d 264, 279 (Tenn. Crim. App. 2000)). 

Likely due to this statement in Brown, the TCCA states in its opinion that "[t]he record 

shows that the indictment was returned on February 7, 2006." Id. at *50 It is unclear from this 

statement, however, whether the TCCA meant that the date of the return of the indictment was 

within the complete appellate record that was before the TCCA, or wlitlrei it ineiriit that the date 

of the return of the indictment was in the trial record and therefore evidence from which the jury 

could have concluded that the offense occurred before the return of the indictment. 

White at least one document in the record before this Court demonstrates that the 

indictment was returned on February 7, 2006 [Doe. 31-1 p. 8], the indictment filed as an exhibit to 

the trial does not contain the date on which the indictment was returned [Doe. 32-23 p.  36].. Thus, 

while the date of the return of the indictment is in the record before this Court nothing in the 

record suggests that this date was ever communicated to the jury. 

Even, if the Court assumes that the TCCA therefore adjudicated this claim based on an 

unreasonable determination that the date of the return of the indictment was in the trial court 

record, however, Petitioner is not entitled to relief. Where a § 2254 petitioner demonstrates that a 

It 
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as adjudicated based on an unreasonable determ ration ci 15cr u rider . 2254 (d)(2). thc 

pet t ci er in usi then establish that he is being held in violation of Federal law, 1/ice l'frJ7llr: 660 

3d 242. 237 (6th Cir. 2011). Thus, the Court reviews such a claim c/c ru'lc. 

A s tire trial record contained undisputed evidence iliat that the o itense occurred be ftire 111C 

retti iii of he nd ictment. the Court finds that Petitioner has not demonstrated that he is bc-i ire held 

III violation of federal law. Specifically, as set forth above, the record establishes that, when asked 

about his investigation of the Beggs murder, an investigator testified that the Hil-ormailon and 

evidence gathered therein led to the indictment of Petitioner [DoeS!- I S p. 51-52j. As Petitioner 

has not pointed to any evidence in the record that would suggest that the indictment was returned 

before the offense was committed, this statement is sufficient evidence from which a rational finder 

of fact could determine beyond .a reasonable doubt that the offense occurred before the indictment. 

As such, Petitioner is not entitled to relief on this claim. 

2. Reading the Indictment as Evidence of Indictment Date 

Petitioner also asserts that the TCCA misstated the record by stating that Petitioner argued 

that the reading of the indictment did not make the indictment date evidence because it was 

hearsay" [Doe. 14-1 p. 26]. Petitioner asserts that this is incorrect, as his argument was that the 

indictment date was not presented to thejury [Id.]. For the same reasons set forth above, however, 

even if the TCCA misstated this fact, this misstatement fails to establish that Petitioner is being 

held in violation of federal law. Accordingly, Petitioner is not entitled to relief on this claim 

V. CONCLUSION 

For the reasons set forth above, the Court finds that fione of Petitioner's claims warrant 

issuance of a writ. Therefore, Petitioner's petition for a writ of habeas corpus [Does. 1, 14, 20] 

will be DENIED and this action will be DISMISSED. 

12 
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I ( I F, llI II CATE OF APPEALABILITY 

lire (nr iririst now consider whether to issue a COA. should Petitioner tile a n dcc cl 

a Opud icIer 2X U.S.C- .-53(a) and (c), a petitioner may appeal a dial orcici M a hah as 

rH it he is issued a COA, and a COA may only be issLied where a Petitioner has made 

I suH:antial sho\\'int of the denial of a constitutional rtghL 28 U.S. C. 22531c1(2. \Viicn a 

di str!cr COL11-1 a habeas petition on a procedural basis without reach tug the rinderly i rig clai in. 

a CHA should Only issue if "jurists of reason would find it debatable whether the petition states a 

valid claim of - the denial of  constitutional right and that jurists of reason would hind it dcbataLde 

whether the district court was correct in its.procedural ruling." Slack v. IV1cDanie/. 529 U.S. 473, 

484 (2000). Where the court dismissed a claim on the merits, but reasonable Jurists could conclude 

the issues raised are adequate to deserve further review, the petitioner has made a substantial 

showing of the denial of a constitutional right. See Miller-El v. Cockrell, 537 U.S. 322, 327, 336 

(2003): 5iack. 29 U.S. at 484. 

After reviewing each of Petitioner's claims, the Court finds that Petitioner has not made a 

substantial showing of the denial of a constitutional right as to any claims. 

SpecOcally, as to the procedurally defaulted claims,jurists of reason would not debate the 

Courts finding that Petitioner did not fairly present these claims to the TCCA In  marine[-  that 

rendered consideration of their merits likely and that the claims are therefore procedurally 

defaulted. 

Further, as to the claims that Petitioner did not procedurally default, Petitioner has not made 

a substantial showing that he is in custody in violation of federal law, as undisputed evidence 

presented at trial allowed a rational finder of fact to find beyond a reasonable doubt that the Beggs 

[3 
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niurdcr ocnrrcd lIoc hc f CLI j n1 of ih ndicttneii against Petitioner AccotdiriI 

SIIALL T'Oi ISSLE. 

AN \ ITk()F>RATE ORDER WILL ENTER. 

i3 DISTR1EJUDCF- 

M 

Case 3.15-cv-00016-PLR-HBG Document 34 Filed 03/07/18 Page 14 of 14 PagelD #: 3729 

Appendix p.l4of 15 


