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IN THE UNITED STATES COURT OF APPEALS

FOR THE ELEVENTH CIRCUIT

No. 18-11753-B

LEIGH JESSE QUINTO,

Petitioner.

Application for Leave to File a Second or Successive
Motion to Vacate, Set Aside,
or Correct Sentence, 28 U.S.C. § 2255(h) -

Before: TIOFLAT, MARCUS and WILLIAM PRYOR, Circuit Judges.

BY THE PANEL:

Pursuant to 28 U.S.C. §§ 2255(h) and 2244(b)(3)(A), Leigh Jesse Quinto has filed an

application seeking an order authorizing the district court to consider a second or successive

motion to vacate, set aside, or correct his federal sentence, 28 U.S.C. § 2255. Such authorization

may be granted only if this Court certifies that the second or successive motion contains a claim

involving:

(1) newly discovered evidence that, if proven and viewed in light of the
evidence as a whole, would be sufficient to establish by clear and convincing
evidence that no reasonable factfinder would have found the movant guilty of the
offense; or

(2) a new rule of constitutional law, made retroactive to cases on collateral
review by the Supreme Court, that was previously unavailable.
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28 U.8.C. § 2255(h). “The court of appeals may authorize the filing of a second or successive
application only if it determines that the applicatiﬁn makes a prima facie showing that the
application satisfies the requirements of this subsection.” Id. § 2244(bX3)(C); see also Jordan v.
Sec'y, Dep't of Corrs., 485 F.3d 1351, 1357-58 (11th Cir. 2007) (explaining that this Court’s '
determination that an applicant has made a prima facie showing that the statutory criteria have
Been met is simply a threshold determination).

In his application, Quinto indicates that he wishes to raise one claim in a secopd or
successive § 2255 motion. He contends that he has standing to challenge his conviction as being
in contravention of the Tenth Amendment as applied to him. Quinto argues in his application
that Congress enacted the Controlled Substances Ac.t in order to comply with its obli'gations
under various international treaties. He claims that he was convicted of a cocaine qﬁanlity below
the federal statutory minimum, and without any allegation of international or interstate |
trafficking. He further contends that Congress did not intend to “invade the powers reserved to”
Florida, or 0 preempt local law. Quinto asserts that his claim relies on a new rule of
constitutional law. Specifically, Quinto points to the U.S. Supreme Court’s opinion in Bond v.
United States, 564 U.S. 211, 214, 226 (2011), which held that a person indicted under a federal
statute has standing to challenge the validity of the statute on the grounds that, when enacting the
statute, Congress exceeded its authority under the Constitution, thereby intruding upon the
sovereignty and authority of the States. However, even if Bond announced a new constitutional
rule, it was decided on direct appeal, and the Supreme Court did not have any occasion to decide
whether to make the case retroactive on collateral review. See generally Bond, 564 U.S. at 214;

see also Tyler v. Cain, 533 U.S. 656, 663 (2001) (holding that a petitioner seeking to file a
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successive petition must establish that the Supreme Court has made the rule retroactively
applicable to cases on collateral review). Because the Suprem\e Court did riot expiicitly make
Bond retroactive, and has not since applied Bond to a case on collateral review, Quinto’s claim
does not satisfy the statutory criteria for filing a second or successive § 2255 motion. 28 U.S.C.
§ 2255(h).

Accordingly, because Quinto has failed to make a prima facie showing of the existence
of either of the grounds set forth in 28 U.S.C, § 2255, his application for leave to file a secondvor

successive motion is hereby DENIED.
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USDCFLSD 43B (Rey. 12/03) - Judgment i a Crininal Case

United States District Court
Southern District of Florida

MIAMI DIVISION . '
UNITED SYATES OF AMERICA JUDGMENT IN A CRIMINAL CASE
v. . - | Case Number: 06-20319-CR-UNGARO"
LEIGH JESSE QUINTO | '

USM Numbgx; 64874-004

The defcndan} pleaded guilty to Count(s) Five of the Indictment.

TITLE/SECTION NATURE OF
OFFENSE
Title 21 USC 841(a)(1) Distribution of cocaine 4/5/05 FIVE

is sentenced as provided in the following pages of this judgment. The sentence is imposed pursuant to
Reform Act of 1984.

All remaining count(s) arc dismissed on the motion of the United States.

It is ordered that the defendant must notify the United States attorney for this district within 30 days of any change of
name, residerice, or mailing address until all fines, restitution, costs and special assessments imposed by this judgment
are fully paid If ordered to pay restitution, the defendant must noufy the court and United States attorney of any
material charges in economic circumstances.

Date of Imposition of Sentence:
2/9/2007

URSULA UNGARO
United States District Jud

February azl , 2007

Affx B'Lf
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UNITED STATES DISTRICT COURT

SOUTHERN DISTRICT OF FLORIDA
CASE NO. 08-CV-23335

LEIGH JESSE QUINTO,

Petitioner,

UNITED STATES OF AMERICA,

Respondent.

ORDER ON MOTION TO VACATE SENTENCE

THIS CAUSE is before the Court upon Petitioner Leigh Jesse Quinto’s Motion to
Vacate Sentence Pursuant to 28 U.S.C. § 2255. (D.E. 1.) The Court referred the Motion
to United States Magistrate Judge Andrea Simonton, who, after conducting an evidentiary
hearing, filed a Report recommending the Motion be denied. (D.E. 35.) Quinto filed
objections to the Report. (D.E. 37.)

THE COURT has reviewed the Motion and the pertinent portions of the record and
is otherwise fully advised in the premises.

Quinto seeks to vacate his conviction and sentence on the grounds that his Sixth
Amendment right to effective assistance of counsel was violated because his trial counsel
labored under an impermissible conflict by simultaneously representing a government

witness who testified against him,

Arrx D-22
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1. Procedural Background

On May 19, 2006, a grand jury returned an indictment charging Qﬁinto with
conspiracy to possess cocaine with intent to distribute and with possession of cocaine
with intent to distribute, both in violation of 21 U.S.C. § 841(a)(1). Op November 14,
2006, the petit jury ;etumed a unanimous verdict finding Quinto not guilty as to the
conspiracy charge, but guilty as to the substantive possession-with-intent-to-distribute

" charge. And on February 9, 2007, this Court sentenced Quinto to twenty years’
imprisonment (the statutory maximum), three years’ supervised release, a five-hundred-
thousand dollar fine, and a one-hundred dollar assessment.

Quinto appealed both his conviction and sentence. On appeal, Quinto argued that
this court lacked subject matter jurisdiction; that his Fifth Amendment right to a grand
jury was violated; that his sentence was procedurally and substantively unreasonable; and,
that his Sixth Amendment right to effective assistance of counsel was violated. The
United States Court of Appeals for the Eleventh Circuit affirmed the conviction and
sentence. The Court of Appeals rejected all of Quinto’s arguments, save for his Sixth
Amendment argument, which it declined to address because.this Court had no opportunity
to develop the relevant factual record.

On November 2, 2008, Quinto filed the insta;lt Motion to Vacate his sentence. In
the Motion, Quinto argu‘es that several of his constitutional and statutory rights were

violated, including: his Sixth Amendment right to effective assistance of counsel at trial;
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his right to have a United States District Court Judge (and not a Magistrate Judge)
determine whether he would proceed pro se on appeal; and, his Sixth Amendment right to
counsel on appeal. (D.E. 2.) This Court referred the Motion to Magistrate Judge
Simonton, who, after holding an evidentiary hearing, recommended that this Court reject
Quinto’s arguments and deny the Motion.

Quinto objects only to Magistrate Judge Simonton’s determination that Quinto’s
Sixth Amendment right to effective assistance of counsel at trial was not violated.
Specifically, Quinto maintains that his trial counsel, Fred Haddad, was rendered
ineffective becauge he also fepresented govemmént witness Michael Schwartz.

Quinto does not object to Magistrate Judge Simonton’s remaining determinations.
Therefore, having reviewed the same, the Court adopts in full her determinations that:
there v./as no ineffective assistance of trial counsel based on the admission of 404(b)
evidence; there was no violation of Quinto’s rights regarding the determination that he
would proceed ﬁro se on appeal; and, Quinto voluntarily waived his Sixth Amendment
right to cqunsel on appeal.

The Court discusses Quinto’s objections below.

II. Standard of Review

This Court reviews de novo those portions of a magistrate judge’s proposed

findings or recommendations regarding a motion to vacate under § 2255 to which timely

objections have been made. 28 U.S.C. § 636(b)(1); Fed. R. Civ. P. (Special R. Governing .

3
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Sec. 2255 Proceedings) 8(b). This Couﬁ may accept, reject, or modify, in whole or in
part, the findings or recommendations made to which no timely objections ha§e been |
made. § 636(b)(l).
‘III. Factual Backgfound

The Court adopts the following findings of fact from Magistrate Judge Simonton's 7
Report, to which there were no objections, as supplemented by the underlying trial record.
(D.E. 34——36; Case ﬁo. 06-CR-20319, D.E. 235, pp. 38-48.)
| 1. The Testimony of Michael Schwartz

Michael Schwartz testified at frial against Quinto on November 8, 2006. His
testim'ony was brief (ten transcript pages) and concerned Quinto’s alleged involvement in

a conspiracy to distribute cocaine with co-defendant James Wells and others. Quinto was

.acquitted of this charge (Count I). Schwartz’s testimony did not directly concern %‘\9;
Quinto’s alleged distribution of cocaine on April 27, 2005—the charge on which Quinto
_was convicted (Count V).
On direct examination, Schwartz testified that he worked at Solid Gold, a
“gentlemen’s” club; that he once met Quinto through a common acquaintance, club-
frequenter and cocaine-dealer Welis; that he once purchased cocaine from Wells outside
Quinto’s home; and that, in March 2005, he called Wells to obtain cocaine and received a

return call from Quinto who later met with Schwartz, but ultimately refused to sell him

only fifty-dollars worth of cocaine. The prosecutor attempted to elicit testimony that

4
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Schwartz had witnessed Quinto in possession of a bag of cocaine. But Schwartz denied
the same. And the prosecutor attempted to impeach Schwartz—his own witness-—based
upon a prior statement he made to investigators. The impeachment was unsuccessful.

Fred Haddad began his cross-examination of Quinto at thé end of the prosecutor’s
unsuccessful impéachment attempt. It was brief. Haddad elicited testimony regarding
Schwartz’s responsibilities at the “totally nude” club and not much else. The prosecutor
had no redirect examination.

2. Fred Haddad's Representation of Michael Schwartz
Haddad began representing Schwartz in 2002, when Schwartz was arrested by the

State of Florida on cocaine-related charges. Haddad represented Schwartz throughout his

state case, which concluded when Schwartz was sentenced to probation on February 11, W

2005. However, Haddad's law firm filed a motion for permission to travel on bchalf of M

Schwartz in June 2006 —after Quinto was indicted and several months before the cross- %
examination in the Quinto case. MQ
3. Fred Haddad's Testimony Regarding the Apparent Conflict
At the evidentiary hearing before Magistrate Judge Simonton, Haddad testified
that he had little interaction with Schwartz while representing him in the state criminal
proceedings." Haddad saw Schwartz only at calendar calls, was not involved in

Schwartz’s plea negotiations or cooperation with investigators, and obtained no

' In her Report, Magistrate Judge Simonton noted that she found Haddad’s testimony at
the hearing to be credible.

Aﬂm. D-Ab
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confidential or privileged information regarding Schwartz. And Haddad did not learn of
Schwartz’s interactions with Wells or Quinto during his representation of Schwartz,

Haddad first learned Schwartz was a potential witness a‘gainst Quinto in May
2006, when he was told so by the prosecutor at Quinto’s pretrial detention hearing.
Haddad realized the potential for conflict and informed Quinto, but Quinto requested that (
Haddad continue to represent him.? Haddad arranged for the appearance of co-counsel
for the purpose of cross-examining Schwartz. But it was Haddad’s understanding that
Schwartz would not be a significant witness given that Quinto’s co-defendants (and
alleged co-conspirators) wouid be testifying against Quinto at trial. And the prosecutor
eventually informed Haddad that Schwartz would not be a witness.

Shortly before trial, however, the prosecutor informed Haddad that Schwartz
would be a witness and that he, the prosecutor, was authorized to inform Haddad that
Schwartz had waived any conflict arising from a potential cross-examination at trial.
Thus, Haddad did not believe he was constrained in any way from vigorously cross-
examining Schwartz.

At trial, however, Haddad, who has been admitted to the bar for thirty-six years
and specializes in criminal defense, made a “calculated” decision to conduct an
abbreviated cross-examination. Haddad explained that the jury reacted negatively to

Schwartz’s direct examination—Schwartz was hedging and the prosecutor unsuccessfully ,5/

9_‘34
? In his briefings, Quinto’s counsel argues that Quinto denies being informed of t@ %

conflict, but Quinto did not testify or provide an affidavit in support of this claim. ==

6
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impeached him and then was cut off by the trial judge on Haddad’s objecti’()n.3 And an
extensive. cross-examination, in Haddad’s opinion, only risked opening the door for the’
prosécutoi‘ to successfully examine SchWartz or.x redirect. Moreover, Schwartz’s drug use,
a potential subject for cross-e:;amination, had already been established by the evidence.

. Essentially, Haddad testified that, based on the “thousands” of cross-examinations he had
conducicd, the possible benefits of a more extensive cross-examination of Schwartz were
vastly outweighed by the risk.

| 1V. Discussion
The Sixth Amendment guarantees tile rig}}t to effective assistance of counsel for
| the defense qf .criminal prosecutions. See McMann v. Richardson, 397 U.S. 759, 771 n.14
(1970).
A
A claim of ineffective assistance of counsel is an attack on the fundamental
fairness of the criminal proceeding, which i; “the central concern of the writ of habeas
corpus.” Sée Strickland v. Washington, 466 U.S. 668, 698 (1984). Where a federal

criminal proceeding is being challenged, a motion for post-conviction relief under § 2255

’ Haddad testified that: “Schwartz was one of the worst witnesses I have ever seen. A
cold record does not begin to show how bad a witness he was” and that “I would have cross
examined without hesitation had it not been for the way he testified on direct.” (D.E. 36 p. 31.)

* The purpose of § 2255 was to supplant the traditional writ of habeas corpus—at least in
the first instance—with a more efficient and convenient statutory process. E.g., Boumediene v.
Bush, 553 U.S. 723, 776 (2008).

Appx. D-28
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N

is the pro;;‘ep’procedurc. Massaro v. United States, 538 U.S. 500, 504—-05 (2003). This
allows the(c\ourt to develop the factual record regarding the assistance of counsel not
usually avaifable on direct appeal. Sée id.

&enera[ly, in order to prevail on a claim of ineffective assistance of counsel under
§ 2255, a defendant must demonstrate “a reasonable probability that, but for counsel’s
unprofessional errors, the result of the proceedings would have been different.”
Strickland, 466 U.S. at 694. 'But in certain cases, where the Sixth Amendment violation is
of a sufficient magnitude, the de_fendant is spared the need of showing a probable effect
upon the outcome, and such an effect is presumed. See Mickens v. Taylor, 535 U.S. 162,
165 (2001).

For instance, “where assistance of counsel has been denied entirely or during a
critical stage of the proceedings ..., the likelihood that the verdict is unreliable is so high
that a case-by-case inquiry is unnecessary.” Id. (citing United States v. Cronic, 466 U.S.
648, 658-59 (1984); Geders v. United States, 425 U.S. 80, 91 (1976); Gideon v.
Wainwrigh;, 372 U.S. 335, 344-45 (1963)). And “circumstances of that magnitude” may
also arise .when the defendant’s attorney labors under an “actual conflict of interest.”
Mickens, 535 U.S. at 166-73. This second exception is the centerpiece of Quinto’s

Motion.}

* Quinto does not contend he is entitled to relief absent this exception and its
presumption of prejudice.

Appx. D23
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B

In her report, Magistrate Judge Simonton determined that Quinto failed to
demonstrate that Haddad labored under an *actual conflict of interest.” This
determination was based on several conclusions. T.he rfflrsl was that Haddad believed (true

“ornot) that Schwartz had waived any potential conflict and, therefore, did not labor under
a;ly divided loyalties with respect to Schwartz’s cross-examination. The second was that
g '.:'”Haddad had no reasonable, alternative strategy to pursue on cross-examination. And the
_third was that Haddad possessed no confidential information regarding Schwartz, much
Ierss any which would have created a conflict during the cross-examination.

Quinto objects to these conclusions and the determination that Haddad did not
labor under an “actual conflict of interest.” Quinto contends the Magistrate Judge's
application of the law to the facts was wrong because an attorney inhcrently encounters
divided loyalties when cross-examining a former client regardless of any waiver or lack
of confidential information and because Haddad did learn of confidential information
from Schwartz prior to the cross-examination. The Court disagrees with Quinto. As
discussed below, Magistrate Judge Simonton correctly applied the law to the facts of this
case.

In her report, Magistrate Judge Simonton explained that the only testimony
presented at the evidentiary hearing was that of Fred Haddad, who testified that his cross-

examination was not affected by his prior representation of Schwartz and that at the time

Arrx D-30
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of the cross-examination he believed that Schwartz had waived any potential conflict.

L ~
And because this evidence was uncontroverted, Judge Simonton determined that Quinto E /.»;

failed to demonstrate that the conflict h‘(;id;a;ly effect on Haddad’s cross-examination;, -
"much less an adverse one. Similarly, Magistrate Judge Simontlon explained that Haddad
testified he obtained no confidential information during his representation of Schwartz
and that this evidence was uncontroverted. On these bases, Magistrate Judge Simonton
determined that Quinto failed to demonstrate any “actual conflict of interest.” Quinto’s
objections to this determination are unavailing.

Quinto failed to demonstrate an “actual conflict of interest.” In order to do so, a
defendant must demonstrate “a conflict that affected counsel’s performance, as opposed
to a mere theoretical division of loyalties.” Mickens, 535 U.S. at 172 (emphasis in ‘6 o
original). And it is necessary “for petitioner to establish that the conflict of interest
adversely affected his counsel’s performance.” Id. at 173-74 (emphasis added); see also |
Hunter v. Dept. of Corr., 395 F.3d 1196, 1201-02 (11th Cir. 2005). And in the Eleventh
Circuit, in order to establish an adQerse effect (and an “actual conflict of interest™), a
petitioner must demonstrate: (1) “some plausible alternative defense strategy or tactic
that might have been pursued,” (2) “that the alternative strategy or tactic was reasonable

under the facts,” and (3) *“some link between the actual conflict and the decision to forgo

the alternative strategy of defense.” Freund v. Butterworth, 165 F.3d 839, 860 (11th Cir./,

1999) (citations and internal quotations omitted).

10
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It is the third prong of the test which is the most problematic for Quinto. As
Magistrate Judge Simonton correctly determined, the undisputed evidence demoqstrales
that Haddad labored under the belief no conflict existed because it had been waived by
Schwartz and that his relationship with Schwartz did not otherwise affect his cross-
examination in any way.

In his objections, Quinto argues that notwithstanding Haddad’s testimony an actual
conflict existed because Haddad “inherently encountered divided loyalt.iés“ by virtue of
his simultaneous representation.* (D.E. 379 5.) Quinto could not more exactly have
made a failing argument. The Supreme Court and the Court of Appeals for the Eleventh
Circuit have specifically stated that “theoretical divisions of loyalty™ and “inherent”
conflicts do not—without more—equal “actual conflicts of interest.” Mickens, 535 U.S.

~at 172; Hunter, 395 F.3d at 1201-02. Thus, even assuming Quinto could establish a

reasonable alternative cross-examination strategy, he could not establish any link between =

" the conflict and the decision not to pursue that strategy because it is undisputed that

Haddad believed he was not conflicted during the cross-examination. See, e.g.. Hunter v.

Dept. of Corr., 395 F.3d 1196, 1999-1200 (11th Cir. 2005) (holding that, where a trial

counsel is unaware of a conflicting relationship with a witness, a petitioner may not -

¢ In his objections, Quinto does not challenge Magistrate Judge Simonton's finding that
Haddad believed, at the time of the cross-examination, that Schwartz waived any potential
conflict. Instead, Quinto notes only that Haddad admitted to initially believing a Garcia hearing
was necessary. In any event, even had Quinto objected to the finding, there is no evidence to
dispute Haddad's testimony that, after the prosecutor informed him of Schwartz's waiver and at
the time of the cross-examination, he did not believe a conflict existed.

0
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sidestep the requirement of establishing a link between the conflict and the decision to
forgo an alternative strategy by arguing the alternative strategy is inherently in conflict
with counsel’s loyalties to the witness).

With respect to the second prong, Magistrate Judge Simonton determined that

-

Quinto failed to establish an.y reasonable alternative strategy which Haddad might have

pursued on cross-examination. In his underlying briefings and during the evidentiary

hearing, Quinto argued that Haddad could have done much more to attack Schwartz’s

credibility on cross-examination. Quinto renews these arguments in his objections.

Clearly, Quinto is correct insofar as Haddad could have more vigorously cross-examined
Schwartz, but the Court agrees with Magistrate Judge Simonton insofar as Quinto fails to
establish that such an alternative strategy would have been reasonable under the
circumstances. The unsupported argument of Quinto’s counsel is insufficient in the face
of the Haddad’s undisputed testimony to demonstrate that a reasonable alternative
strategy cxisted.

Haddad’s undisputed testimony was that, based on the weakness of Schwartz’s
testimony against Quinto, Schwartz’s own admissions of drug use, and the jury’s reaction
to the testimony, in his opinion, an extensive cross-examination posed the risk of a more

successful redirect without offering much added benefit.” And Quinto’s only counter to

this evidence is the argument of his counsel that Haddad was wrong and could have do:fj

’ Haddad’s testimony is bolstered by Quinto’s acquittal on the conspiracy charge at
which Schwartz’s testimony was directed.

12
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more. Indeed, in his objections, Quinto does nothing more than cross-reference the prior

- arguments of counsel.

Finally, the Court agrees with Magistrate Judge Simonton’s conclusion that no
evidence of record suggests Haddad obtained any confidential information during his
representation of Schwartz, but, in fact, Haddad’s undisputed testimony evidences thatie
had not. Quinto objects to this conclusion, arguing that Haddad’s arrangement for the
appearance of co-cdunsei and the reference in the notice of appe‘arance to the erection of
a “Chinese Wall” regarding any potential conflict makes it obvious that Haddad did
possess conﬁdeﬁtial information.v Quinto offers no legal support for this position, and
evidénce of such a preventative measure is simply insufficient to counter Haddad’s
matter-of-fact testimony that he was not in possession'of confidential information.

V. Conclusion’

Upon independent review of the Report and consideration of the objections, the
Court agrees in full with the determinations and recommendations of Magistrate Judge
Simonton. Accordingly, it is

ORDERED AND ADJUDGED thathnited States Magistrate Judge Simonton’.s
Report of June 7, 2010 is RATIFIED, AFFIRMED and ADOPTED. Leigh Jesse
Quinto’s Motion to Vacate Sentence Pursuant (D.E. 1) is DENIED. It if further

ORDERED AND ADJUDGED that the Clerk of Court SHALL administratively

close this case.

13
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DONE AND ORDERED in Chambers in Miami, Florida this 19th day of January,

URSULA UNGARO ¥
UNITED STATES DISTRICT JUDGE

2011,

14
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IN THE UNITED STATES COURT OF AP_PEA%S.-V—,:,-.,,_ z;—:f-;ififf:i.!:":m S
FOR THE ELEVENTH CIRCUIT - LECUTOrasiES
No. 11-11098-C I!. JUL 29 201 1
) LT |
LEIGH JESSE QUINTO, OLEK
Petitioner-Appellant,
versus
UNITED STATES OF AMERICA,
Respondént—Appgllee.
Appeal from the United States District Court
for the Southern District of Florida

ORDER:

Leigh Jesse Quinto moves for a certificate of appealability in order to appeal the denial of
his pro se motion to vacate, pursuant to 28 U.S.C. § 2255. Quinto’s motion for a certificate of
appealability is DENIED because he has failed to make the requisite showing. See Slack v.

MecDaniel, 529 U.S. 473, 478, 120 S.Ct. 1595, 1600-01, 146 L.Ed.2d 542 (2000); 28 U.S.C.

| §2253(0)(2).

[s/ Stanley Marcus '
UNITED STATES CIRCUIT JUDGE
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