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PETITION FOR REHEARING

Petitioner, Floyd Daniel Smith, respectfully requests that this Court grant
rehearing of its order dated June 28, 2019, which denied certiorari, and that the
Court now grant certiorari or grant certioriafi, vacate, and remand this case in
light of this Court’s decision in Flowers v. Mississippt, 139 S.Ct. 2228 (2019)
(Flowers). Rule 44.2 provides for rehearing of a denial of a petition for a writ of
certiorari for “other substantial grounds not previously presented” in a petition.
Becausé of the procedural history of the case detailed below, a substantial
‘ possibility exists that the additional, compelling grounds for certiorari submitted
in his timely filed Supplemental Brief in Support of Petition for Writ of
Certiorari (Suppl_emental Brief) may not have been considered by this Court.

The Supplemental Brief was electronically filed and mailed via FedEx
vovernight delivery on the evening of June 25, 2019, but was not received in hard
copy by the Court until 9:24 a.m. on June 27, 2019, and was not stamped “filed”
by the Court Clerk until Juné 28, 2019. See infra. Thus, the Supplemental Brief

‘may not have been read or con_sidered at the conference on the petition held on
June 27, 2019. Because the arguments presented in the Supplemental Brief
may have never been “previously presented” to the Justices of this Court prior to

the conference vote, petitioner files this réhearing petition to ensure that the
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arguments and evidence supporting his petition presented in the Supplemental
Brief are considered by this Court.!
Argument

Petitioner filed his petition for a writ -of certiorari on Depember 15, 2018.
See Smith v. California, No. 18-7094 (docket)., The case was set for conference on
March 22, 2019. Id. However, n;) order was issued in petitioner’s case until
after the Court resolved Flowers v. Mississippi, 139 S.Ct. 2228 (2019) (Flowers) .
on Friday, June 21, 2019. On June 26, 2019, petitioner’s case was set for
conference on June 27, 2019. .

On Tuesday, June 25, 2019 at approximately 5:43 p.m. PDT, petitioner
electronically filed the Supplemental Brief, requesting that this Court grant
certiorari, vacate, and remand his case in light of Flowers, and providing
substantial additional arguments and evidence in support of the I:equést. In
addition, on the same day, petitioner mailed a hard copy of the brief via FedEx

overnight delivery service. See Attached Exh. 2 (FedEx tracking information

sheet). The Supplemental Brief was supposed to arrive on June 26, 2019 by

I Petitioner has attached the conformed copy of this pleading as Exhibit 1 and
incorporates it herein as the substantive basis for his petition. Exhibit 1 is the same
pleading that was previously filed in this Court and is provided for the Court’s
convenience in considering this petition for rehearing.
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10:30 a.m., but for reaéons,of which petitionex:’s counsel is unaware, it did novt
arrive at the Court until June 27, 2019 at 9:24 a.m. Id. The confefence on the
petition was held on the afternoon of June 27, 2019. At this time, the docket for
petitioner’s case did not .indicate that the Supplemental Brief had been filed, but
simply that it had been “submitted.” The order from the June 27 , 2019
conference was issued by fhis Court on June 28, 2019 and indicated that fhe
petition had been denied.

Given the extraordinarily abbreviated timeline between the arrival of the
petitioner’s Supplemental Brief and the conference on the petition, petitioner
believes that the members of this Court may have never considered the
additional arguments or evidence in the Supplemental Brief, delspite the fact
that the Sﬁppleﬁlental Brief was timely filed prior to the vote on the petition.
See Supreme Court Rule 29:2. Indeed, the electronic docket in this case was not
changed from the Supplmental Brief being “submitted” to being “filed” until after
the denial of the petit’ion. Ahd the conformed copy of the Supplemental Brief |
received by petitioner’s counsel, Exh. 1, was stamped “filed” on June 28, 2019,
the day after the vote on the pefition was held in conference. |

If f)etitioner 1s correct that the Supplemental Brief was never considered,

and further assuming that the Supplemental Brief would have been material to

3



this Court’s ruling on the petition, petitioner submits that the appropriate
remedy is to grant rehearing for the purpose of considering the Supplemental
Brief on file W.ith the Court. See Zap v. U.S., 326 U.S. 777 (1945), order vacated,
326 U.S. 802 (1946) (rehearing granted where petition was denied without
consideration of its substance due to procedural defect in the original pleading).

*

I
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CONCLUSION
For the foregoing reasons, and for the reasons detailed in the
Supplemental‘ Brief, Petitioner respectfully requesfs this Court to reconsider its
denial of the petition for a writ of certiorari, and grant, vacate, and remand this

case for proceedings consistent with this Court's opinion in Flowers v.

Mississippi, 139 S.Ct. 2228 (2019).

Respectfully submitted,

MARY K. MCCOMB
California State Public Defender

y State Public Defender
Counsel of Record

1111 Broadway, Suite 1000
Oakland, California 94607

elias.batchelder@ospd.ca.gov
Tel: (510) 267-3300

Counsel for Petitioner
Floyd Daniel Smith



CERTIFICATE OF GOOD FAITH
Undersigned counsel certifies, pursuant to Rule 44.2, Rules of the
Supreme Court, that this petition for rehearing is limited to a substantial

ground not previously raised, and is presented in good faith and not for delay.
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%LIAS BATCHEL.DER
Senior-Deputy State Public Defender
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SUPPLEMENTAL BRIEF IN SUPPORT OF PETITION FOR WRIT OF
CERTIORARI

Petitioner, Floyd Daniel Smith, respectfully submits this Suppl_em'ental
Brief pursuant to Rule 15(8) n support of his Petition for Writ of Certiorari to
the California Supreme Coﬁrt (“Petition”) to address the impact of tHis Court’s
re.cently annouhced-decision in Flowers v. Mississippi, ___ U.S. __‘No. 17-9572,
2019 WL 2552489 (U.S. June 21, 2019) (Flowers).

The Petition raises questions regarding the State’s alleged violation of
Batson v. Kentucky, 476 U.S. 79 (1986) (Batson) during the trial in this case, a
case in which the proseéutor — over two consegutive trials — struck each black
prospectivé juror from the jury. The i)attern of excluding black jurors in
petitioner’s case waé particularly stark because, at both trials, after -
singlehandedly culling all black jurors, the prosecutor immediately accepted the
subsequent (African-American-free) panels, despite retaining numerous ,
additional peremptory challenges — thus greatly increasingiy the likelihood thvat A

none of the other African-Americans, who were much further down the line,

would even be called into the box.1

! See Petition at 4-6 (in first trial, prosecutor accepted panel six times
immediately after excluding final black juror with third peremptory; at second trial,
prosecutor accepted panel immediately after excluding final black juror with
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The Petition specifically requested that this case be held pending
resolution of Flowers, which aiso dealt with a prosecutor’s repeated, total
exclusion of black jurors over subsequeht trials of the same defendant.. | Petition
at 36-40. On June 21, 2019, this Court issued its opinion in Flow;rs, holding
that the prosecutor in that case had exercised peremptory challenges on the
impermissible baéié of race, in violation of Batson. Petitioner submits that the
Flowers decision necessitates, at a minimum, a remand to the California
, .Suprenie Court to reconsider its decision in light of the principles of Batson
analysis outlined in that case. _ |
I THE FLOWERS DECISION FOCUSES ON THE PAST HISTORY OF

THE PROSECUTOR IN PRIOR TRIALS OF THE SAME

DEFENDANT - AN ANALYSIS THAT THE CALIFORNIA

SUPREME COURT FAILED TO UNDERTAKE ,

Central to the Flowers opinion is its direction that a reviewing court can —
- indeed must - consider evidence preéented to 1t of prosecutor’s past pattern of -
suspect Strikeé in considering a Batson, challenge. See Flowers v. Mississippi,

2019 WL 2552489, at *13 (explaining that “[w]e cannot ignore [the prosecutor’s]

history” and “[w]e cannot take that history out of the case.”)

eleventh peremptory); CAL. CODE CIv. PROC. § 231(a) (allotting parties twenty
peremptory challenges). ‘
2



The California Supremé Court in this casé, however, failed to éonsider any
evidence regarding the jury selection process from petitioner’s first trial. Thére
was not a single reference in the opinion below to the total exclusion of African-
American jurors in the first trial. In fact, during oral argument, one of the
justices of the California Supreme Court questioned the‘ propf_iety of considering
evidence from the first trial, deépite the fact that the evidence was properly
before it.2 The result was that the California Supreme( Court never considered
the prosecutor’s 4past pattern of total exclusion of African-Americans.

Petitioner recognizes that Flowers p‘resented a particularly extre.me
exam;;le of a history of racially exclusive jury seleétion. Nonetheless, the pattern
of répeated elimination of black jurors in petitioner’s case 1s still remarkable. At
the \‘fery least, the California Supreme Court should have considered that
pattern in assessing whether racial discrimination occurred.

In the first trial, the prosecutor quickly removed the only two black jur‘org |
in the box. Petition at 5. Given that there wére only two black jurors to strike,

this itself was statistically improbable. But what followed was highly unusual:

? Archive of Webcast of California Supreme Court Oral Argument of March 7,
2018 at 6:24:20-6:25:20, https://www.courts.ca.cov/35333.htm (last visited June 24,
2019).
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the prosecutor used only three of the tvx;énty strikes allotted him under
California law and instead immediately accepted the (African-Ainerican free) |
panel six consecutive times until thé jury was ultimately selected.

The prosecutor’s rapid exclusion of black jurors was particularl& suspect. |
By exercisiné only three peremptories to exblude’all the African-American jurors
in tﬁe box at the béginning of jury selection, the prosecutor made it far less
probable that any of the remaiﬁing African-Amlerican.jurors from the venire
(relatively far down t};e line to be called into the box) would ever be selected as
jurors. Thisis preéisely what happened at the first trial: the remaining black
jurors from the venire only made it to the box during the selection.of alternates
(at _which p-oint the prosecutor eliminated an additional African-Americ_:an juror,
resulting in a Batson motion). Petition at 5.

Even fnore st;‘iking, the remarkable pattefn originating in the first trial
continued intolthe‘ second. At the second trial,'the prosecutor again succeeded in
total exclusion of African-Americans from the jury by eliminating all four
qualiﬁed prospective jurors with peremptory challenges. Petition at 5. Then,
when tile jury contained no more black jurors, the prosecutor again immediately |
accepted the panel. Petition at 6. Although the prbsecutor retained nine

additional peremptory challenges, he chose not to exercise them.

4



This tactic had the same effect as in the first trial. As noted b'y the
defense counsel during the Batson héaring at the second trial, the remaining
African-American jurors in tllle‘ venire were so far do;zvn the line that the
prosecutor’s elimination of the four black jurors who first made it into the box
resﬁlted inonly a f‘remote chance” that additional black prospec;cive jurors would
ever “have aﬁy opportunity td be sitting on the jury panel.” 9RT:2709. And, as
in the first trial, that is what happened: no additional qualified African-
American prospeétiVe jurors made it into the bbx (even during the selection of
alternates).

This is precisely the sort of highly improbable pattern that reviewing
‘courts should consider in their analysis of the totality of the record. F, lowers,
2019 WL 2552489,. at *13 (peremptories in sixth trial “followed the séme
pattern” as prior trials of the defeﬁdant). The court below, however, simply
1gnored it.

II. THE FLOWERS DECISION’S EXPLICATION OF THE CORRECT
METHOD OF COMPARATIVE JUROR ANALYSIS ALSO
NECESSITATES REMAND
Another aspect of the Flowers decision which necessitates reconsideration

by the California Supreme Court was its reiteration of the correct methodology

for comparétive jﬁr_or analysis, a methodology the lower court did not broperly

5



employ'. Flowers, 2019 WL 2552489, at *15 (“Comparing prospective jurors who
were struck and not struck can be an 1mportant step in determining whether a |
Batson violation occurred”). As argued in the Petition, the California Supreme
Court employs én extremely cramped view of comparative analysis, using even
miﬁor differeﬁces in the c’haracteristics of seated and stricken jurors fo dismiss
the relevance of comparisons, and has never found such analysis to prove
pretext. Petition at 24-37.

| Flowers demonstrates that the Califofnia approach is incorrect. As this
Cdurt explained, “[é]lthough a defendant ordinarily will try to identify a similar
white prospective juror whom the State did not strike_, a defendant is not
required to identify an identiéal white juror for the side-by-side comparison to be
suggestive of discriminatory intent.” Flowers 2019 WL 2552489, at *15
(emphasis in original). In contrast, under California’s approéch, compared
~ jurors niust have “.expressed ‘a substantially si'mila'r combinaiion of responses,’
an all material réspects, to the jurors excused.” People v. Winbush, 2 Cal. 5th
- 4()2, 443 (2017). In other words, California courts, unlike this Court, continue to
require thét seated and stricken jurors share virtuaily all of the same

characteristics before they find similarities to be evidence of pretext.



The Flowers analysis of Prospective Juror Wright made clear, not each
-and every characteristic must be shared by seated and stricken jurors for a
comparison to be evidence of pretext. In response to the .I)rOSecthr’s
justiﬁcation, that Ms. Wfight had worked with the defendant’s father, tl}e ,Coux;t
found it compelling that numerous other prospective jurors also had
relafionships with the defendant’s family. Flo@ers, 2019 WL 2552489, ét *16.
Despite the urging of the State — and the dissent — that the comparison .Was
invalid because “Wright had been sued by a witness and membevr of the victim’s
family, and worked at the same store as the defendant’s father” (Flowers, 2019
WL 2552489, at *23 (dissenting op. of Thomas, J. (originai emphasis_)), the Court '
reaffirmed the principle that a justification for stricking a black juror cannot -
stand if it applies with equal reason to nonbiack, seated jurors.

As s_uéh, t};e Court’s 'analysis stands in stark contrast to the approach
taken by the Caiifo'rnia Supreme Court in this cése, and in its earlier cases on
which it relied. To take one of many examples, comparative analysis of jurors’
responses to questions related to O.J. Simpson strongly suggest these
: justiﬁcations — applied to all black jurors at the secogd trial — were inerely
pretext. As set out in the Petition, the prosecutor’s selective use of black jurors’

views on the racially divisive O.J. Simpson case, but not similar views of

7 .



numerous seated non-black jurors, afﬁrmativeh‘r betrayed the prosecutor’s lfaée-
based stereotyping. Petition at 13-24. Fof instance, the prosecutor
characterized as “exti‘emely negative” éﬁd “pro Od and antif-] prosecuti;m’.’ '
Prospective Juror Dredd’s responses that the Simpson case had taught him
what he “already knew” that there are “many sides to a story” and thgt he was
| “not upset” with the grerdict because “I felt that their [sic] was doubt.” Petition
.at 8. The force of this justification was str_on.gly underminedAby éomparisvon to
similar responses of non-black jurors accepted at the first trial. Petition at 33-
34.

" The point is strongly underscored when one takes into account the
evidence from the prior trial, ignored by the California Supreme Court. In -
petitioner’s case, the same ju_rsf questionnaire was used in both trials, allowing
straiéhtfofward comparisons betweep the qutiﬁcations provided at the second
txiial (g‘rounde.d largely in the questionnaire responses) and the characteristics of
the seated jurors at the first trial. Such comparative analysis of the jurors |

_ seated by the prosecution in first trial provided additional evidence that the
‘reasons for striking black jurorbs provided in the second trial were merely post-
hoc pretext. A significant majority of the non-black jurors seated at the first

trial by the prosecution were (like Mr. Dredd and other stricken black jurors at

8



the second trial) not upset with the Simi)son verdict. (See, e.g., 9:SCT:2599
(Seated Juror No. 104) (nqt upsét with Simpson verdict because “tt]he jury did
1t’s [sic] job — we m_usf respect their decision”); 13:SCT:3759 (Seated Juror No.
151) (nof upéet with Simpson verdict because ‘;I believe justice was served”);
1:SCT:149 (Seated Juror No. 9) (not upset and . . . any other Verdi(;t would have
been .unwarrante d”).

The California Supreme Court never engaged in comparative analysié of
the O.J. Simpson justifications. Petition at 33-34. Flowers demonstrates the
flaw in this oversight. See Flowers, 2019' WL 2552489, at *15 (“When a
prosecutor’s proffered reason for striking a black paneligt applies just as well to
an otherwise-similar nonblack panelist who is permitted to serve, that is
evidence tending to prove purposeful discriminaﬁon”) (internél quotations and
citations omitted). The California court should be given the opportunity to
engage in the faéf-specif;lc compérative juror analysis of both trials against
petitioner'in light of the Flowers decision.

.CONCLUSION
For the reasons set forth above and in the Petition for Writ of Certiorari, a

writ of certiorari should issue to review the judgment of the California Supreme Court

in Petitioner’s case: In the alternative, Petitioner respectfully requests that this Court

o



grant the petition, vacate the California Supreme Court’s judgment, and remand this

matter for consideration of the Batson claim in light of this Court’s decision in

Flowers.

Respectfully submitted,

MARY K. MCCOMB
Califorpia State Public Defender

ELIAS BATCHELDER |
Senior Deputy State Public Defender
Counsel of Record

1111 Broadway, Suite 1000
Oakland, California 94607
elias.batchelder@ospd.ca.gov

. Tel: (510) 267-3300

Counsel for Petitioner
Floyd Daniel Smith
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