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Esau M1111ner a Kentucky pnsoner proceedlng pro se, appeals the district court’s
' Judgment denymg his habeas corpus pet1t10n filed pursuant to 28 U.S. C § 2254 Milliner has
filed an app11cat10n for a eertlfrcat_e of_ appealabrhty and a motron for leave to proceed in forma:
_ pauperis . | | o |
In J anuary 2007 a jury convrcted Mrlhner .of murder and f1rst -degree burglary See
: 'Mlllmer V. Commonwealth No. 2008-CA-002138-MR, 2010 WL 2132737, at *2 (Ky. Ct. App.
May 28, 2010). The conv1ct10ns arose from a fight between Mllhner. and Kendrick Coleman that
resulted in Coleman’s death“ During Millrner’s trial. Demetria Brock testified that she had dated
both Milliner and Coleman and that she was not sure Wthh man was the father of her youngest
child: OnJ anuary 25, 2006 the day of the fight, Brock was 11v1ng ina house w1th Coleman and'
her “children. - Brock had previously taken her youngest child to v131t Milliner, and she was -
supposed to take him to see Milliner again that day. Mrlhner called Brock’s cell phone several
times on the 25th, but Brock did not answer. Around 8:30 p.in., Milliner called the house phone
and Brock picked up. M1111ner said “bitch I’m gonna kill you” and “don’t hang up the phone”

before the phone went dead.
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Brock was the only eyewitness to Ithe fight- between Coleman and Milliner, and she
testified as follows, At around ll'OO p.m. on the night of J anuary 25 2006, someone began
banging on the door of her home and rlngmg the doorbell reneatedlv After several minutes,
Coleman unlocked the door As he d1d 50, Mrllmer pushed hrs way in despite attempts by
Coleman and Brock to keep him out. Mrlhner and Coleman began fighting inside the entryway.
Brock did not see any weapons at that pomt but eventually Coleman entered the kitchen and
grabbed knives. Milliner then threw a speaker at Coleman and charged him. Brock saw
Coleman swing the kmves and a1m them at Millmer ‘As the two' men were holding onto each

other, Mlllmer said something to Coleman and Coleman laughed Milllner responded' “nigger

- don’t laugh at me,” but Coleman kept laughrng Milliner then stabbed Coleman in the neck.

After thlS Millmer left. _

After the jury returned guilty verdicts, Millinerentered into a sentencing agree‘ment with |
the government. Pu_rsuant to that agreement, the trial court. sentenced Milliner to life in prison
without the possibility of parole for twenty-five years for the murder conyiction and a concurrent
term of twenty years of 1mpr1sonment for the burglary convrctlon See lelmer 2010 WL -
2132737 at *2 Mrllmer also wa1ved his right to appeal. In October 2007 M1111ner filed a pro se
motion to vacate his sentence. The J efferson Circuit Court denied the motion, the Kentucky
Court of Appeals afﬁrmed and the Kentucky Supreme Court denied leave to appeal. See id. at
*1, *8. In 2011, Mrlhner filed a second motion to vacate, which the Jefferson Circuit Court
denied. The Kentucky Court of Appeals afflrmed Milliner v. Commonwealth, No. 2011- CA—
002021, 2013 WL 489803, at *1 (Ky Ct. App Feb 8, 2013) ' '

Milliner then filed a federal habeas petition raismg eleven grounds for relief. He argued
that trial counsel performed ineffectively by (1) failing to present'evidence showing that he acted
in self-defense, (2) failing to ensure that the jury was instructed on the elements of extreme
emotional disturbance (“EED”), (3) erroneously advising him that accepting a sentencing
agreement automatically waived his right to appeal, (4) failing to" object to prosecutorial

misconduct, (5) coercing him to sign the sentencing agreement, (6) waiving Milliner’s right to



No. 17-5536
-3

testlfy w1thout consulting h1m (@3] fa1lmg to present a vrable defense to the first-degree burglary
charge and (8) concedlng durmg closmg arguments that Mrllmer ‘was the 1n1t1al aggressor. 7
He also contended that (9) the Commonwealth used peremptorv challen ges o excuse eligi ble
African- Amerrcan Jurors in violation of Batson v. Kentucky 476 U.S. 79 (1986) (10) his
sentencmg agreement was the product of false or perJured testrmony, and (11) trral counsel
| performed 1neffect1vely by fa1hng to conduct an adequate pretrral investigation. The drstrrct
court subsequently granted Mllllner leave to supplement his habeas petltlon to argue that
(12) trial counsel performed meffectwely by fa1lmg to object to the 1nadequate pollmg of the
:“‘ Jury, and appellate counsel performed meffectrvely by farlmg to rarse the 1ssue on appeal '
: A mag1strate Jjudge recommended d1sm1ss1ng Mrllmer S habeas petrtlon because grounds
1 through 5 were merltless and grounds 6 through 12 were procedurally defaulted. = Over
.Mrllmer s obJecuons the drstrrct ~court adopted the magrstrate judge’s report and
recommendatron and drsmlssed Mrlhner s habeas pet1tlon It declined to issue a certlfrcate of
appealabrlrty on any ground Mrlhner now seeks a certrflcate of appealab1lrty on grounds 1 |
through 11.-He afflrmatrvely waives appellate rev1ew of ground 12. _ |
A cert1f1cate of appealablhty may issue “only if the apphcant has made a substant1a1
showmg of the denial of a constrtutronal right.” 28 U. S.C. § 2253(0)(2) A petitioner may meet
| this standard by showmg that reasonable jurists could debate whether the petltron should have
been determined in a different manner or that the issues presented were “adequate to deserve
encouragement to proceed further.” Slack v. McDaniel, _529 US 473, 484 (2000) (quoting
Barefoot v. Est'elle,‘463 U.S. 880, 8§93 & n.4 (1983)). | If the petition was denied on procedural
grounds, the petitioner must show “at least, that jurists of reason would find it debatable whether
the petition states a valid claim of the denial of a constitutional ~right and that jurists of reason
would find it debatable whether the district court yvas correct in its procedural ruling.” Id.
Under the Antiterrorism and Effective Death Penalty Act (“AEDPA”), if a state court
previously adjudicated a petitioner’s claims on the merits, a district court may not grant habeas

relief unless the state court’s adjudication of the claim resulted in “a decision that was contrary
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to, or involved an unreasonable application of, clearly established Federal law, as determined by
the Supreme . Court of the Unrted States,” ‘or “a decrsron that was based on an unreasonable
determrnatron of the facts in l1ght of the ev1dence presented in the State cou t proceedi‘rg.”
28US C. §2254(d) see Harrmgton Vv, chhter, 562 US 86 100 (201D). Where AEDPA

deference applies, this court, determrnrng whether to 1ssue a cert1frcate of appealabrlrty, must

evaluate the drstrrct court’s applrcatron of § 2254(d) to determrne “whether that resolutron was

debatable amongst Jurrsts of reason A leler—El V. Cockrell 537 U S. 322 336 (2003)

All of the claims that the drstrrct court addressed on the merrts alleged that trial counsel

'performed meffectrvely To’ establrsh 1neffect1ve assrstance of counsel a petrtroner ‘must show

both defrcrent performance and prejud1ce Strzckland V. Washzngton 466 U.S. 668 687 (1984).

To establrsh prejud1ce a petrtroner must show “a reasonable probability that, but for counsel’ :

' unprofessronal errors, the result of the proceedmg would have been dlfferent ” Id at 694,

I +“Ground One

In -his first grOund for relief, Milliner ‘argued that his two _attorneys performed

. ineffectively by fa1hng to present evidence to support the theory that he kllled Coleman 1n.

self- defense Specrﬁcally, he contended that counsel should have presented evidence showing
that Coleman had attacked him with a knife on a prior occasion—an 1nc1dent that Brock '
witnessed. In his apphcatron for a certlfrcate of appealabrhty, Mrlhner raises an add1t10nal
argument—_that counsel should have introduced blood spatter evidence showing that his blood
was found outside of Coleman’s residence. Because Milliner did not raise this second argtiment
in the district court,'it is not properly before this court. See United States v. Ellison, 462 F3d .
557, 560 (6th Cir. 2006). | -

Before presenting its evidence, the Commonwealth asked the trial" judge to prohibit the
defense from eliciting any testimony regarding prior acts of violence.. The prosecutor argued that
evidence of specific acts of violence could not be introduced unless they were used to show that
Milliner feared Coleman. She argued that, because Milliner was not going to testify, “there’s no

one who can testify to [Milliner’s] fear.” One of Milliner’s attorneys responded that he did not



No. 17-5536

intend to 1nt1oduce any evidence of pnor acts of Vlolence unless the Commonwealth “open[ed]
the door to it.” | _ . |

Under Kentucky law, puor acts of vrolence are admissible if thev are “offered to prove
that the defendant so feared the victim that he beheved 1t was necessary to use physical force (or
deadly phys1cal force) i in self—protectlon ” Saylor V. Commonwealth 144 S W 3d 812, 815 (Ky.
2004) Th1s exceptlon is not contlngent on the defendant testlfymg about that fear—the only
requlrement is that there be “proof that the defendant knew of such matters at the ttrne of the
alleged homlcrde or assault ? Id at 816 (quotmg Robert G Lawson The Kentucky Evzdence
Law Handbook § 2. 15[4][d] at 106 (4th ed Lex1sNex1s 2003)). But even assummg that defense
counsel perforrned def1c1ently because he was actmg under an erroneous assumptlon that the.
prior act of violence was 1nadm1351b1e under Kentucky law, Mlllmer is entltled toa cert1flcate of
appealability only if reasonable jurists could debate the d1str1ct court’s conclusmn that his
defense ‘was mnot prejudlced " Milliner has not made such a showmg The prior physical
'confrontatlon between Coleman and Milliner occurred in February 2005, see Milliner, 2010 WL
2132737, at *3 ,—almost one 'year before the altercation that led to Coleman’s death—and any
argument that Mllhner was still afraid of Coleman would have been severely undermlned by the
' uncontroverted fact that Mllllner went to Coleman s home after’ dark banged on h1s front door |
and pushed hlS way m51de Under these 01rcumstances reasonable jurists would agree that
Mllhner cannot make the requ1s1te showing of prejudice.

1. - EED Jury Instructzon

In his second ground for relief, Milliner argued that trial counsel performed_ineffectively |
by failing to request a jury instruction on the defense of EED. Milliner waived appellate review
of this claim because he did not address it in his objections to the maglstrate Judge s report and
- recommendation. See Thomas v. Arn, 474 U.S. 140, 155 (1985); Miller v. Currze, 50 F.3d 373,
380 (6th Cir. 1995). Regardless, the claim does not warrant a certificate of appealability. Under
Kentucky law, an EED instruction is warranted only if a reasonable jury could find, based on the

evidence, “that [the defendant] acted violently because of ‘a temporary state of mind so enraged,
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inflamed, or disturbed as to overcome [his] judgment, and to cause [him] to act uncontrollably
from [an] impelling force of the extreme emotional disturbance rather than from evil or
malicious purposes.”” Holland v. Commonwealth 466 S. W3d 493, 503 (Ky. 2015) (quoting
McClellan v. Commonwealth, 715 S.W. 2d 464 468 69 (Ky 1986)) Because Milliner did not
testify and there was no other evidence in the record regarding his mental state at the time of the
attack, reasonable jurists could not debate the district court s conclusion that the Kentucky Court ,
of Appeals did not unreasonably apply Strzckland or unreasonably determine the facts when 1t
denied relief on thlS clalm |

/18 tht to Appeal

In his third ground for relief, Milliner argued that trial c_ounsel performed ineffectively by
, incorrectly advising “him that his acceptance of a sentencing agreement automatically waived or
forfeited his right to file an appeal concerning errOrs that occurred during the guilt/innocence
phase of trial.” He argued that, under Kentucky law he retamed the right to appeal h1s
convictions (as opposed to his sentence) because he had not “bargained [the right] away.”

The. Kentucky Court of Appeals found that accepting a sentencmg agreement does not
-automat1cally waive a defendant’s rlght to appeal his convictions. lelmer, 2010 WL 2132737,

at *8. Because Milliner alleged that counsel advrsed him to the contrary, reasonable jurists could
debate whether tr1al counsel performed 1neffect1vely But again, Milliner must also show that
reasonable jurists could debate whether_ he made the requ1s1te showing of prejudlce._

To‘ show prejudice in a case vinvolving. a plea 'agreernent, a petitioner must “show that
there is a reasonable probability that, but for counsel’s errors, he would not have pleaded guilty
and would have insisted on going to trial.” Hill v. Lockhart, 474 U.S. 52, 59 (l985). Although
this case involves a sentencing agreement rather than a plea agreement, an analogous standard
should apply Milliner must show a reasonable probability that, but for counsel’s error, he would
- have rejected the sentencmg agreement and proceeded to the penalty phase of the trial.
Reasonable jurists would agree that Milliner cannot make such a showmg. By accepting the plea

agreement, Milliner avoided the possibility that the trial court would sentence him to death.
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Furthermore, the face of the sentencmg agr eement states that Mllhner waived his right to appeal;
the trial court 1nf01med Mrlhner that by enteung 1nto the sentencmg agreement he was walvmg
his right to appeal and Milliner stated under oath that he understood that he was waiving his
right to appeal Accmdrngly, this claim does not deserve encour agement to proceed further

IV. Prosecutorzal Mzsconduct

In h1s fourth ground for relref Mrllmer argued that h1s attorneys performed 1neffect1vely
by farhng to obJect to the prosecutor s repeated 1nsmuat10ns throughout her closrng argument
~ that Mrllmer had stated fo Coleman or Brock “How dare you d1srespect me ? because there was
no evrdence that he made such a statement M1111ner also argued that defefise co'unsel should
have ob_]ected to the prosecutor s playmg tapes of three 911 calls for the j _]ury because the tapes |
were mﬂammatory and cumulatrve

It is clear from the context of the prosecutor s statements during closrng argument that
she was not stating that Mrlhner actually uttered the words “how dare you disrespect me,” but
was simply dr1v1ng home her argument that Mrlhner 1ntended to krll Coleman because he
beheved that Coleman and Brock had disrespected hlm Because prosecutors may “argue
reasonable inferences from the evidence,” reasonable Jurlsts could not debate the district court’s
, conclusron that the Kentucky Supreme Court did not unreasonably determme the facts or
unreasonably apply clearly estabhshed federal law when it concluded that trlal counsel did not
- perform deflclently by failing to obJect Byrd V. Collzns 209 F.3d 486, 535 (6th Cir. 2000)
(quoting United States v. Collins, 78 F.3d 1021, 1040 (6th C1r 1996))

With respect to the 911 tapes, the Kentucky Court of Appeals found that counsel did. not
perform deficiently by failing to object because the “prejudicial quality [of the tapes] did not
outweigh their probative value” and, therefore, the tapes were admissible under Kentucky law.
Milliner, 2010 WL 2132737, at *7. On federal habeas review, this court must defer to that
determination. Sea Bradshaw v. Richey, ‘546 U.S. 74, 76 (2005). As a result, reasonable jurists

could not debate the district court’s conclusion that counsel did not perform deficiently by failing
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to object because any objection would have been meritless. See Krist v. Foltz, 804 F.2d 944,
946-47 (6th Cir. 1986). |

V. SentencmgAgreement

In his fifth ground for relief, Mrlhner argued that counsel performed ineffectively by
éoerclng him into signing a sentencrng agreement that warved his sentencing hearing and failing
‘to ensure that he entered the agreement knowrngly Because Mllhner afflrmatlvely waived thrs
issue in his objectrons to the magrstrate Judge s report and recommendatlon he cannot now raise
the issue on appeal. | |

VI Procedural Default of Gfbunéfs 6 Thrbu,éh 11

The district court found that Milliner procedurally defaulted grounds 6 through 11. Inhis
apphcatlon for a certificate of appealablhty, Milliner does not challenge that fmdrng, but he
argues that the district court should have excused the default because failing to address his
claims would result in a mrscarrlage of _]USthC and because post -conviction counsel performed
meffectwely by failing to raise these claims. . ,

A habeas court.will not revrew »procedurally'defaulted claims unless the petitioner can |
show either (1) that failuré to consider the claim would result ina “fundamental mlscamage of
- justice” or (2) cause for the default and actual prejudice from the alleged constitutional vrolatlon
Coleman v. Thompson, 501 US 722, 750 (1991) The fundamental- mlscarrlage -of-justice
exception applies when “a oonstltutronal violation has probably resulted in the conviction of one
who is actually innocent.” Murray v. Carrier, 477 U.S. 478, 496 (1986). It generally requires a.
petitioner to present “new reliable evidence—whether it be exculpatory scientific ‘evidence, .
trustworthy eyewitness accounts, or critical physical evidence—that was not presented at trial.”
Schiup v. Delo, 513 U.S. 298, 324 (1995). Because Milliner did not cite new evidence of his
actual innocence, reasonable jurists ‘would agree that he could not avail himself of the
fundamental- mrscarnage -of-justice exception.

In Martinez v. Ryan, 566 U.S. 1, 17 (2012) the Supreme Court held that the ineffective

assistance of post-conviction counsel can serve as cause to excuse the procedural default of an



No. 17-5536

_—_— 9_
1neffect1ve ass1stance of—trlal counsel clalm where state law requlres that such claims be first
raised in an 1n1t1al -review” post conv1ct1on collateral proceedmg In Trevino v. Thaler 569
U.S. 413, 429 (2013), the Supreme Court extended this rule to apply to sltLatlons in “.'hlc a
state’s post conv1ct10n proceedmgs prov1de the first “meaningful opportumty” to raise
1neffect1ve a331stance of- tr1al counsel clalms The “Martmez/Trevmo exception applies, in
Kentucky and thus Kentucky prlsonels can under certaln c1rcumstances estabhsh cause for a
procedural default of the1r [meffectlve a531stance of trial-counsel] claims by showmg that they
" lacked effectlve assxstance of counsel at their initial- rev1ew collateral proceedmgs » Woolbrzght B
a7 Crews 791 F3d 628 636 (6th Cit; 2015) S |

The dlStI‘lCt court found that grounds 9 through 11 were procedurally defaulted because
although M1lhner ralsed them in his motion to vacate he did not raise them in his appeal from
‘the trial court s den1a1 of that mot1on Reasonable _]urlsts could not debate the district court’s

_ conclus1on that M1111ner cannot rely on post- convxctlon counsel s alleged 1neffect1veness to
establish cause for the procedural default of these clalms First, because grounds 9 and 10 are
not 1neffect1ve assistance- of-counsel clalms Martznez and Trevmo do not apply. See Martinez,
566 U.S. at 11, 17; Trevino, 569 U.S. at 423, 429. Second, the rule announced in Martmez and‘
Trevino “does not. extend to _appeals from 1n1t1al-rev1ew collateral proceedmgs.’”
Abdur’Rahman v. Carpenter, 805 F.3d 710, 713 (6th Cir. 2015) (quoting Martinez, 566 US. at
16). Accordingly, grounds 9 through 1l do not deserve encouragement to proceed further.

The district court found that grounds 6 through 8 were procedurally defaulted because
Milliner did not raise them in a motion to vacate that he filed pursuant to Kentucky Rule of
Cr1m1na1 Procedure 11.42. Although Milliner 1n1t1a11y filed that motion pro se, a court- appomted
attorney filed a supplemental mot1on on Milliner’s behalf. Neither M1111ner s pro se motxon nor
the supplemental motion filed by counsel raised grounds 6 through 8, Nevertheless, Milliner
must show “that the underlying ineffective-assistance-of-trial-counsel claim is a substanti‘al one,

which is to say that the prisoner must demonstrate that the claim has some merit.” Martinez, 566

U.S. at 14,
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With respect to ground 6, Milliner alleged that his attorneys made a “unilateral decision”
to waive his right to testify “‘When a tactical decrs1on is made not to have the defendant testify,
the defendant’s assent is presumed and 1f a defendant disagreeq mﬂ« tb1s decrsicn he “must
alert the trial court that he des1res to testlfy or that there is a disagreement With defense counsel
regarding whether he should take the stand.’” Goﬁ V. Bagley, 601 F 3d 445, 471 (6th Cir. 2010) _
(quoting Umted States V. Webber 208 F.3d 545 551 (6th Clr 2000)) The Jefferson County _i
Circuit Court Judge that pre51ded over M1llmer s trial asked him whether he had enough time to
speak w1th h1s attorneys over the course of the proceedmgs and Mlllmer said yes. Mllhner did,
not voice any concern regardmg waiver of hlS rlght to testify, and the tr1al court had no
affirmative duty to 1nqu1re into whether M1111ner knowmgly and affirmatlvely warved hlS right to
testrfy Webber 208 F.3d at 551 In these 01rcumstances the law presumes the defendant
knowmgly warved hlS right to testify and M1lhner has not overcome that presumptlon

. Milliner has also falled to demonstrate prejudlce Milliner argues that he would have
 testified that he went 1nto the resrdence out of concern for the baby and to g1ve Brock money for
the baby, among other things. But a substantial amount of trial ev1dence—mclud1ng Brock’s
own testimony——directly contradlcts this narrative Reasonable Jurists could not debate the
district court’s conclusion that Milliner has fa1led to demonstrate cause and prejudlce on this
ground. | _ ,

In .ground 7, Milliner argued that trial counsel performed ineffectively by failing to
defend against the first-degree b‘urg:lary charge. Milliner has not indicated what trial counsel
could have done differently to defend h1m against the burglary charge besides putting him on the
stand (ground 6). Milliner may not rely on conclusory allegations of ineffective assistance of
counsel alone ‘to present in a meritorious Strickland cla1m—1ud1c1a1 review of lawyer’s
performance is hrghly deferential and we apply a strong presumption that a lawyer s conduct
falls within the range of reasonable professronal assistance. Tmsley v. Million, 399 F.3d 796,
802 (6th Cir. 2005). Reasonable jurists could not debate the district court’s conclusion that trial

counsel adequately defended Milliner’s burglary charge.



No. 17-5536
-11-

In ground 8, Milliner argued that trial counsel performed ineffectively by conceding

during closing arguments that M1lhner ‘was - the 1n1t1a1 aggressor Milliner alleged that this

concede durmg closmg arguments that Mllhner was the “initial aggressor, ? that he “put himself
there,” and that he “had no busmess bemg over there at 11:00 at night to see h1s k1d ? These
statements’ could have been construed by jurors as an admlsswn that Mllhner entered Coleman s‘ -
home ‘with the 1ntent to commrt a crrme » whrch would have effectrvely conceded his gu1lt on
the burglary charge Ky Rev. Stat. §511 020(1) Nevertheless it appears that counsel s
"strategy was to argue that although M1lhner was the 1n1t1al aggressor he retamed hrs rlght to
defend hlmself because Coleman fought back w1th such force that Milliner feared for h1s hfe .
Kentucky law allows the use of deadly force in such a 51tuat10n .See Ky Rev Stat.
-§ 503. O60(3)(a) In light of the evidence presented at trial, and because Milliner was facmg the
< death penalty on the murder charge counsel ~could have reasonably believed that defendmg_
- agamst the murder charge to avoid a poss1ble death penalty was more 1mportant than defendmg
against the burglary charge. See Florida v. Nzxon 543 U S. 175 190 92 (2004) Accordmgly,
reasonable jurists could not debate the d1strlct court’s conclusmn that post—convrctron counsel did ,
not perform def101ently by failing to raise this argument because the underlying
ineffective- as51stance-of—tr1al-counsel claim was meritless. See Krist, 804 F.2d at 946-47.

For the foregomg reasons, this court DENIES Milliner’ s application for a cert1f1cate of

appealab111ty and motion to leave to proceed in forma pauperls

ENTERED BY ORDER OF THE COURT

Deborah S. Hunt, Clerk
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UNITED STATES COURT OF APPEALS

FOR THE SIXTH CIRCUIT
. ( | FILED W
ESAU MILLINER, ) {1 JU|'20, 2018.
) DEBORAH S. HUNT, Clerk
Petitioner-Appellant, ) :
)
v. ) ORDER
o o ) ’
KATHY LITTERAL, Warden, )
_ )
Respondent-Appellee. )
. )

Before: ROGERS, KETHLEDGE, and NALBANDIAN, Circuit Judges.

Esau Mlllmer a Kentucky pnsoner proceedmg pro se pet1t1.ons for rehearmg of this
court’s order of March 5, 2018, denylng his apphcatlon for a certificate of appealabrhty The
apphcatlon for. a cert1f1cate of appealablhty arose from the district court’s order denymg
Mllhner s petltlon for a writ of habeas corpus filed pursuant t0 28 U.S.C. § 2254 Mllhner has
also filed a mot1on to appoint counsel L ' '

The majorlty of Mllhner s petltloh for rehearing s1mply reiterates argum'ents that he

ralsed in the dlstnct court and in his- apphcatlon for a certlflcate of appealablllty Beyond that

+ Miliiner argues that this couri {1) eueu in stating that the victim, r\cud“d eman, was living

at Demetrla Brock’s house when the murder occurred and (2) falled to account for the fact that

Brock had a personal protectlon order agalnst Coleman
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Upon review, we conclude that the court d1d not act under any mlsapprchensmn of law or
fact in denying Milliner’s application for a certlﬁcate of appealability. See Fed. R. App P.
40(a)(2). Accordingly, the petition for rehearing and the motion to appoint counsel are

DENIED.
' ENTERED BY ORDER OF THE COURT -

choréh S. 'H'ur‘lt, Clcrk



UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF KENTUCKY

LOUISVILLE DIVISION
ESAU MILLINER, . | ' - Petitioner,
V. » ' ' Civil Action No. 3:13-cv-373-DJH-CHL
JOSEPH MEKO, W_arden, | Respondent.
* 3k %k % ok
ORDER

Esau Milliner filed a petition for writ of habeas corpus under 28 U.S.C. § 2254. (Docket
No. .1) The respondent filed an answer, opposing Milliner’s petition. (D.N. 6) . The Court
referred the matter to Magistrate Judge Colin H. Lindsay, who submitted hi.s Findings of Fact,
Conclusions of Law, and Recommendation on July 18,‘2'016. (D.N. 31) Judge. Lindsay
recommended that thc Court deny and dismiss Milliner’s petition with prejudice and deny
Miliner’s request for a cemﬁcate of appealability. (Id PageID # 748) The petmoner timely
filed Ob_]eCtIOI’IS to Judge Lindsay’s report on August 8, 2016. (D.N. 32) For the reasons set
forth below, the petitioner’s objections will be overruled. After careful consideration, the Court
. will adopt in full_'Judge Lindsay’s Findings of Fact, "Conclusions of Law, and Recommendation.
(DN.31)

I

On January 17, 2007, Esau Milliner was convicted by'a jury in Jefferson County,
Kentucky Circuit Court of murder and burglary in the ﬁrst degree. (D.N. 6, PagelD # 65)
Durmg the penalty phase Mllhner agreed to accept the Commonwealth s sentencmg offer of
“life w1thout the possnblhty of parole for twenty ﬁve years for the murder conv1ct10n and twenty

years for the burglary conviction,” rather than leaving the decision to a jury. (D.N. 31, PagelD #



752) As part of the agreement, Milliner waived the sentencing proceeding and ‘“his right to
appeal his case to-a higher court.” (/d.) Following a hearing in which a judge questioned
Miiiner to ensure that he understood the agreement and the waiver of his rights, the Jefferson
Circuit Court accepted the agreement and sentenced Milliner accordingly. (Id.‘; D.N. 32, PagelD
#836-37) |
On October 24, 2007, Milliner filed a “Motion to Vacate Judgment and Sentence on a
Plea of Guilty Pursuant to [Kentucky] Rule of Criminal Procedure 11.42 and Notice of
Additional Claim under [Kentucky] Civil Rule 60.02(e) and (f),” claiming that his conviction
and sentence \were “obtained in violation of due process of law.” (D.N. 6-6, PagelD # 351)
Specifically, Milliner made several claims of ineffective assistance of counsel and alleged that
his guilty plea was not voluntary. (ld.)‘ Additionally, Mi.lliner requested that counsel be
appointed. (D.N. 31, PagelD # 753) Six months iater, on April 21, 2008, Milliner’s appointed
counsel ﬁied a supplemental motion in support of his motion to vacate, asserting six additional
grounds of ineffective assistance ovf eounsel and related claims. (/d., PagelD # 753—54)
| The fefferson Circuit Court denied Milliner’s motions. (/d.) The court explained that
many of Milliner’s arguments were improper because “virtually al_l of Defendant’s arguments are
of the kind that Would he addressed in appeal’; and Milliher Waived his right to appeal in his
sentencing agreement (D N. 6- 8 Page[D 4 515) Addmonally, the Court found that Milliner’s
“assertions fail[ed] to meet the legal standards because he “has not shown any deﬁc1ency in trial
counsel’s represehtanon that rises to such a level as to prejudiee the defense or ¢all into question
the Iegalrty or fundamental falmess of the trlal ? (Id) |

Mlllmer appealed the demal of hlS motions to the Kentucky Court of Appeals (D.N. 31,

PagelD # 754) That court afﬁrmed the decision of the Jefferson Circuit Court. (/d., PagelD #



755) Milliner filed a motion for discfetidnary review with the Supreme Court of Kentucky, but
that motion was denied on June 8, 201 l.' (Id)

in July 2611, Milliner filed a pro se “Motion for Reue Pursuant to CR 60.02(f)” in
Jefferson Circuit Court. (/d.) Milliner again raised several ineffective assistance of counsel
claims and argued that his sentence violeted the Fourteenth Amendment and Ky. Rev. Stat, §
532.025. (Id.) The Jefferson Circuit Court denied the motion, and Milliner appealed the denial
to the Kentucky Court of Appeals. (Id.) The Kentucky Court of Appeels- again affirmed the -
Jefferson Circuit Court’s ruling. (/d.) | |

| IL

On April 1, 2013, Milliner filed a petition for writ of habeas corpus in this Court pursuant

to 28 U.S.C. § 2254. (Id, PagelD # 756) The petition sets forth the following claims: |

(1) ineffective assistance of trial counsel for failing to present evidence to support
his self-defense theory at trial; (2) ineffective assistance of trial counsel for failing
to ensure that the jury was instructed on the elements of extreme emotional -
distress; (3) ineffective assistance of trial counsel for providing Milliner with
erroneous’ advice that resulted in Milliner making an unknowing and involuntary
waiver of his right to appeal; (4) ineffective assistance of counsel for failing to
object to improper argument and offers of proof during closing argument and

. failing to object to the playing of the 911 tapes; (5) ineffective assistance of
counsel for coercing Milliner to sign a sentencing agreement that waived his
sentencing hearing; (6) ineffective assistance of counsel for waiving without
consultation Milliner’s right to testify ; (7) ineffective assistance of counsel for
failing to prepare or present a defense to the charge of first degree burglary; (8)
ineffective assistance of counsel for stating ini closing argument that Milliner was
the initial aggressor; (9) systematic removal of eligible African-Amierican j jurors
in violation of Batson v. Kentucky; (10) the sentencing agreement should be set
aside because it was the product of false/perjured testimony; (11) ineffective
assistance of counsel for failing to conduct a pretrial investigation and (12)
ineffective assistance of counsel for fa1l1ng to challenge the Jury verdict and
request pollmg of the j Jury

(Id) Judge Lindsay addressed each of the twelve claims in his Fmdmgs of Facts, Conclusions of

Law, and Recommendation. (See D.N.31)



With respect to the first five grounds, Judge Lindsay concluded that Milliner failed to
prove an ineffective assistance of counsel claim. For ground one, Judge Lindsay found no issue
with the Kentucky Court of Appeals’ hoiding that “Milliner’s couﬁsei made a tactical choice” to
not introduce a self-defense theory. (Id., PagelD # 766-68) Furtherrriore, Milliner could not
show that the trial outcome would have been different had the evidenée been introduced. (1d.,
PagelID #768-69) Similarly, for ground two, the Kentuck)./ Court of Appeals held that Milliner
‘being stabbed by the victim duriﬁg the altercati-on did not support a claim of extreme emotional
: distress. (Id., PagelD # 770) Judge Lindsay concluded tﬁat Milliner failed to show that the
Kentucky Court of Appeals’ ruling was unreasonable. (/d., PagelD # 772-75) .

For ground three, while Milliner claimed that he re;:eived bad advice from counsel,
causing his waiver of appeal to be unknowing and involuntary, Judge Lindsay found that “[t]he
evidence does not suﬁport such a conclusion.” (/d., PagelD # 778) With respect to thé fourth
ground, the Kentucky Court of Appeals found that the failure of Milliner’s counsel to object
during closing argu‘men‘ts and to the admission c/>f 911 tapes “did not rise to the- level of
ineffective assistance of counsel.” (Id., PagelD #‘ 780) 'As With ground.s one and two, Judge
Lindsay held that the Kentucky Court of Appeals’ conclusions were not unreaéonable._. (4.,
PagelD # 782, 785) For groﬁnd five, Judgé Lindsay_vfound‘ “no evidence that Milliner was
coerced into‘signin”g_the égntencing agreement or waLiving hls sentencing lléqfihg.” (Id., PagelD
#791) o |

Judge Lindsay found that Milliner procedurally defaulted g‘rour;ds six, seven, and eight.
Fo.r each ground, the Kentucky Co'u’rtof Appeals.fourild"‘chat Milliner failed to comply_.with
Kentucky Rule of ¢rimiﬁal Pfocedﬁfe 11.42, which provides that a “motion} i étate all grounds

¢ for holding the sentence invalid of which the movant has knowledge. Final disposition of the



motion shall conclude éll issues that could reasonably have been presented in the same
proceeding.” Ky. R. Crim. P. 11.42. Because the Kentucky Court of Appeals relied on an
adequate and independent state ground, Judge Lindsay concluded that Milliner procedﬁraliy
defaulted these claims. (D.N. 31, PagelD # 794, 800-0 1., 803)

.Ju.dge Lindsay found that grounds nine, ten, and eleven were also procedurally deféulted
because Milliner failed.to raise these claims in state court and pursue them “through the state’s
orainary appellate review procédure.” (4., Pagé[D # 808) Each of these élaims was raised in’
Milliﬁer’s motion to vacate, but was not raised in his supplemental motion to vacate and his post-
conviction counsel did not address these claims in his éppellate brief. '(Ia’., PagelD # 807—08)

Finally, for ground twelve, Judge Lindsay again concluded that Milliner procedurally
~ defaulted. (/d., Page[D # 81\3'). Judge Lindsay found that Milliner failed to raise this claim “in
| any state-court proceeding, including the Motions to Vacate,” despite having know!edge of the
facts supporting his claim during trial. '(Id.)

For these reasons, Judge Lindsay recommended that the Court deny and dismiss
Milliner’s petition and deny his requesf for a.certiﬁcate of appealability as to each claim. (Id.)

Milliner tilled objections to Judge Lindsay’s Findings of Facts, Conclusi(;ns of Law, and
Recommendation. (D.N. 32) Milliﬁ’er argues that Judge Lindsay provided a “biased version” of
the facts. (Id,'PageIE‘j# 822) Y, Mvil'l.i:ner states that he Has attenipted- to convey his account during
“earlier stéges of the ﬁnderlying lifigation” and must now “reiterate his version of the events.” v
(Id) In his objections, Milliﬁef provides his account of the procedural history of fhe case while

intermittently noting his disagre‘efnﬂ_ents with lJu'd.ge Lindsay.”
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" The Court reviews Milliner’s objections to Judge Lindsay’s report de novo. Fed. R. Civ.
P. 72(b)(3). As Miiliner himself acknowledges, his objections are a reiteration of his version of
events and earlier arguments that have been thorcughly considered and addressed by Judge
Lindsay. (See D.N. 32, PagelD # 822)
- In relevant part, the Antiterrorism and Death Penalty Act provides:
(d) An application for a writ of habeas corpus on behalf of a person in custody
pursuant to the judgment of a State court shall not be granted with respect to any
claim that was adjudicated on the merits in State court proceedings unless the
adjudication of the claim—
(1) resulted in a decision that was contrary to, or involved an unreasonable
application of, clearly - established Federal law, as determined by the

Supreme Court of the United States; or -

(2) resulted in a decision that was based on an unreasonable determination
of the facts in light of the evidence presented in the State court proceeding.

28 U.S.C. § 2254(d).

The majorit:y' of Milliner’s argument relates to his ineffective assistance of counsel
claims. The Supreme Court has articu_lated a two-part test for demcnstrating ineffective
‘assistance of counsel: (1) “the defendant must ehow that counsel’s representation fell below an
_ objective stattdard of reasonableness,” and (2) “[tlhe defendant must show that there is a
_ vreasonable»probabi'liti;that but for counsel’s unp'rcfessional errors' tHe result of the proceeding
would have been different.” Strzckland V. Washmgton 466 1.S. 668, 687—94 (1984).

The Kentucky Court of Appeals found that M1111ner failed to establish an 1neffect1ve |
assistance of counsel clalm (DN 31 PagelD # 765—92) The Court concludes that Judge

Lindsay correctly determmed that the Kentucky Court of Appeals holdmgs were not contrary to

or an unreasonable appllcatlon of, Strickland. (Id.) While Milliner clearly disagrees with some



D

-

of his counsel’s decisions and advice, or lack thereof, there is no evidence “that counsel’s
representation fell below an objective standard of reasonableness.” Strickland, 466 U.S. at 687—
decisions as required by the trial process.‘ (See D.N. 31, PagelD # 766-81, 804-05)

Additioﬁally, the Court agrees with Judge Lindsay’s analysis and conclusion that
Milliner’s remaining claims were proéeduraliy defaulted. (Id., PagelD # 792-818)  As Judge
Lindsay explained, “if a habeas petitioner fails to comply with a state procedural rul¢, and that
failure provides an adequate and independent ground for the state’s'den.ial of relief, then federal
review is barred.”’ ()d., PagelD # 759 (citing Dretke v. Haley, 541 U.S. 386, 392 (2004);
Coleman_v. Thompson, 501 U.S. 722, 729-30 (1991); Harris v: Reed, 489 U.S. 255, 262 (1989)))
A petitioﬁer may also procedurally ciefault a claim “by failing to raise a claim in state court and
pursue that claim through the state’s ordinary appellate \revicw procedures.” (Id., PagelD # 761
(citing Williams v. Anderson, 460 F.3d 789, 806 (6th Cir. 2006)) (internal quotation marks

. omitted)) | | \ |

Nevertheless, a Court will entertain a procedurally-defaulted claim if a petitioner can
show céuse and prejudice for the default. See Dretke, 541 U.S. at 388. “The cause and prejudice
standard is a tWo-part test in whiéh the pétitioner must: (1) present a substantial reason to'excuse
the def;lult, - anjd"@)..show that he wg’é actually 'prejudicedr as’ é."‘:rex?”»;llt of the. claimed
c_onstitutionél error.” Martin v. Mitchell, 2807F,.3‘c-1 594, 603 (6th Cir. iOOZ) (citing Coleman, 501
U.S. at 754; United States v. Frady, 456 U.S; 152,7 167-69 (1982)). |

‘Wit'h r¢sp¢é§ to gro‘ﬁnds six, seven, ar}d:'eigh'p Qf Mil_l_iner’s petiti_on,v the I_(gntucky Coun'
of Appeals fouﬁd'that ’M.illiner"failed to complyv with Kentucky Rule of Criminal Procedure

11.42. By relying on Rule 11.42, the court provided an independent and adequate state-law



ground for its decision. Additionally, Milliner has not shown cause and prejhdice for the default.
See Dretke, 541 U.S. at 388; Martin, 280 F.3d at 603. Therefore, this Court will not review the
state court’s decision. See Dretke, 541 U.S. at 392; Coleman, 501 U.S. at 729-30; Harris, 489
U.S. at 262.

Judge Lindsay correctly found g.rounds’nine, ten, and eleven to be procedurally defaulted
becauae Milliner raised them in his motion to vacate but failed to pursue these claims on appeal
and did not establish cause and prejudice for the default. (D.N. 31, PagelD # 806—-11) See
1 Dretke, 541 U.S. at 388; Martin, 280 F.3d at 603 Similarly, ground twelve is also procedurally
barred because, as Judge Lindsay noted, Milliner did not raise this claim in any state-court
~ proceedings. (Id., PageID # 813) Even if Milliner were to return to state court and raise this
claim, it would be barred by Kentucky Rule of Criminal Procedure 11.42 and “his appeal would
be untimely.” (/d.) Also, Milliner has not shown cause and prejudice. Seé Dretke, 541 U‘.S. at
388; Martin, 280 F.3d at 663. | |

Finally, the Court agrees with Judge Lihdsay that Milliner is not entitled to a certificate of
appealability. (D.N. 31, PageID # 818-19) As Judge Lindsay explained, a certificate of
appealability “may be 1ssued toa habeas petmoner seeklng to vacate his or her conviction only if
" the applicant has made a substantlal showing of the demal of a constltutlonal rlght T (Id.) '
‘Milliner has falled to make the necessary showmo regardmg a demal of his constltutlonal rights.

(See id.) Therefore the Court will deny the certificate of appealability as to each of Milliner’s

- twelve claims.

Iv.
For the reasons explained above,‘ and the Court being otherwise sufﬁciently advised, it is

hereby



ORDERED as follows:

(1) The objections of petitioner Esau Milliner (D.N. 32) are OVERRULED.

) The Findings of Fact, Conclusions of Law, and Recommendation of the United
State Magistrate Judge (D.N. 31) are ACCEPTED and ADOPTED IN FULL.

3) Milliner’s petition for habeas relief (D.N. 1) is DISMISSED with prejudice and is

STRICKEN from the Court’s docket.

(4) - A certificate of appealability is DENIED as to each claim asserted in the petition.

April 10, 2017

David J. Hale, Judge
United States District Court




