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 Nelson Figueroa, a federal prisoner represented by counsel, appeals the judgment of 

conviction and sentence on thirteen counts of using a phone to facilitate drug trafficking (Case 

No. 17-4084) and a district court order imposing sentence for four supervised-release violations 

(Case. No. 17-4124).  The parties have waived oral argument, and we unanimously agree that 

oral argument is not needed.  See Fed. R. App. P. 34(a). 

 In 2016, a federal grand jury charged Figueroa with thirteen counts of using the mail to 

facilitate a felony drug offense, in violation of 21 U.S.C. § 843(b).  Figueroa fled the district but 

was arrested one year later and appeared for arraignment in March 2017.  Because Figueroa had 

been on supervised release for a prior offense, the district court also held an initial hearing on a 
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report that he had violated his supervised release.  However, the district court deferred the matter 

until after it had resolved the criminal case involving the § 843(b) counts.  Subsequently, the 

government filed a notice pursuant to 21 U.S.C. § 851 indicating that Figueroa was subject to an 

enhanced penalty raising the maximum prison sentence for the § 843(b) offenses from four to 

eight years.  In June 2017, Figueroa pleaded guilty to the charged offenses. 

 During the sentencing hearing, the district court determined that Figueroa’s total offense 

level was 28 and that he had a criminal history category of IV, resulting in a guidelines range of 

110 to 137 months.  In light of the statutory maximum, the government sought a combined 

sentence of 96-months.  However, after reviewing the applicable factors set forth in 18 U.S.C. 

§ 3553(a), the district court varied upward and sentenced Figueroa to 96-month terms of 

imprisonment on each count and ordered the sentences on counts 2 through 13 to run 

concurrently with each other and consecutively to count 1, for a total sentence of 192 months of 

imprisonment.  After the district court inquired whether the parties had any objections, 

Figueroa’s counsel replied that he had none.  Next, Figueroa stipulated to four supervised-release 

violations.  The district court noted that the guidelines range was 6 to 12 months and that a new 

term of supervised release up to life could be imposed.  After considering the relevant § 3553(a) 

factors, the district court imposed a 12-month prison sentence and ordered it to run consecutively 

to the 192-month term of imprisonment for the new criminal convictions.  The district court also 

imposed a 20-year term of supervised release.  Figueroa’s counsel again stated that he had no 

objections.  Figueroa appealed his sentences for the § 843(b) offenses and the supervised-release 

violations.  The appeals have been consolidated. 

 On appeal, Figueroa argues that:  (1) his guilty plea is invalid because the district court’s 

repeated statements that the statutory maximum in his case was 96 months of imprisonment led 

him to reasonably believe that he could only be sentenced to a maximum aggregate term of 96 

months of imprisonment; (2) his sentence for the § 843(b) offenses is substantively unreasonable 

because the court failed to justify the 55-month upward variance from the applicable guidelines 

range and failed to consider mitigating factors; (3) his sentence for the supervised-release 

violations is substantively unreasonable because the district court failed to justify the imposition 
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of a consecutive 12-month sentence and a new 20-year term of supervised release.  In addition to 

these challenges to his sentence, Figueroa argues that his sentence was improperly enhanced 

based on his prior convictions.  Although Figueroa acknowledges that the fact of a prior 

conviction does not have to be proven to a jury pursuant to the Supreme Court’s holdings in 

Alleyne v. United States, 570 U.S. 99, 115-16 (2013), and Apprendi v. New Jersey, 530 U.S. 466, 

488 (2000), he argues that the holdings in those cases “[have] been contradicted, eroded, and 

criticized.”  Finally, Figueroa requests that the case be remanded and assigned to a different 

judge. 

Guilty Plea 

 We generally review de novo the validity of a guilty plea.  United States v. Dixon, 479 

F.3d 431, 434 (6th Cir. 2007).  A guilty plea is constitutionally valid if it is voluntary, knowing, 

and intelligent.  Brady v. United States, 397 U.S. 742, 748 (1970); Dixon, 479 F.3d at 434.  In 

accordance with Federal Rule of Criminal Procedure 11, the district court “must verify that ‘the 

defendant’s plea is voluntary and that the defendant understands his or her applicable 

constitutional rights, the nature of the crime charged, the consequences of the guilty plea, and the 

factual basis for concluding that the defendant committed the crime charged.’”  Dixon, 479 F.3d 

at 434 (quoting United States v. Webb, 403 F.3d 373, 378-79 (6th Cir. 2005)).  When no 

objection is raised before the district court, as in this case, we review an alleged violation of Rule 

11 for plain error.  United States v. Vonn, 535 U.S. 55, 59 (2002).  Plain error requires a showing 

of “(1) error (2) that was ‘obvious or clear,’ (3) that ‘affected [the] defendant’s substantial rights’ 

and (4) that ‘affected the fairness, integrity, or public reputation of the judicial proceedings.’”  

United States v. Vonner, 516 F.3d 382, 386 (6th Cir. 2008) (en banc) (quoting United States v. 

Gardiner, 463 F.3d 445, 459 (6th Cir. 2006)). 

 Figueroa argues that the district court’s warnings about the consequences of his plea were 

ambiguous because it repeatedly stated that the statutory maximum was “96 months” without 

explaining that the maximum applied to each of the thirteen counts.  Figueroa emphasizes that 

the district court early on explained that “the statutory maximum of 96 months [would] come 

into play” if he were to be convicted in this case.  After Figueroa explained that he had hoped to 
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plead guilty without facing the § 851 enhancement, the district court stated that no such plea 

agreement would be accepted and again stated that “[t]he statutory maximum is 96 months.”  

The district court noted that the government’s plea offer was for a sentence between 70 to 87 

months and that it would not accept that plea agreement, and explained, yet again, that “the 96 

months will be involved here” if Figueroa were convicted.  After Figueroa expressed a desire to 

plead guilty without the government’s written plea offer, because “[he was] not trying to go to 

trial and get 20 years,” the district court again explained that “[f]or this offense, the statutory 

maximum is eight years.”   

 Figueroa has not established that the district court plainly erred when explaining the 

consequences of his guilty plea.  Assuming arguendo that the district court misstated Figueroa’s 

maximum sentence by not expressly stating that the 96-month statutory maximum applied to 

each of the thirteen § 843(b) counts, “the ‘demanding’ plain error standard still requires 

[Figueroa] to ‘show a reasonable probability that, but for the error, he would not have entered the 

plea.’”  United States v. Swinney, No. 17-3505, 2018 WL 1517179, at *1-2 (6th Cir. Mar. 28, 

2018) (quoting United States v. Hogg, 723 F.3d 730, 737 (6th Cir. 2013)).  “[A]ffirmative 

misstatements of the maximum possible sentence” may “invalidate a guilty plea.”  Id. at *2 

(quoting Pitts v. United States, 763 F.2d 197, 201 (6th Cir. 1985)).  However, “an error may be 

found harmless when the defendant was aware of the omitted or misstated information through 

other means.”  Id. (quoting Hogg, 723 F.3d at 746-47).   

 As a preliminary matter, Figueroa’s presentence report advised him that he faced a 

maximum of four years of imprisonment (later increased to 96 months based on his prior drug-

trafficking convictions) as to “all counts.”  The presentence report also advised him that he faced 

an applicable guidelines range of 135 to 168 months of imprisonment (later reduced to 110 to 

137 months after the district court lowered Figueroa’s total offense level to 28).  Figueroa did not 

object to the sentencing range identified in this report, and a defendant’s “failure to move to 

withdraw his plea or otherwise object after reviewing the accurate information in the presentence 

report creates a ‘high hurdle’ for him to overcome on appeal.”  Id.  (quoting Williams v. United 

States, 47 F. App’x 363, 368–69 (6th Cir. 2002)).  
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Figueroa cannot overcome the “high hurdle” of demonstrating that the district court’s 

alleged misstatement affected his substantial rights.  In particular, the record shows that other 

sources informed Figueroa of his correct statutory penalty range before he pled guilty.  The plea 

agreement identified counts “1-13” of his indictment and stated that the “statutory sentence per 

count” was “8 years.”  Although the district court did not accept the proposed plea agreement, 

Figueroa confirmed during his plea colloquy that he had reviewed the proposed agreement and 

that his attorney had “go[ne] over it with [him] in great detail.”  Further, Figueroa’s statements 

during the colloquy suggest that he was aware of his statutory maximum sentence and that he 

never intended to proceed to trial.  When asked if he intended to go to trial, Figueroa responded 

that he “never said [he] wanted to go to trial” and that he “made that decision since the 

beginning.”  He added that he wished to accept the government’s proposed deal because he did 

not want “to go to trial and get 20 years.”  Figueroa’s reference to a potential 20-year sentence—

coupled with his statement that he had reviewed the proposed plea agreement “in great detail” 

with his trial counsel—indicates that he was aware of the correct statutory range before pleading 

guilty.  On these facts, Figueroa has failed to show a reasonable probability that, but for the 

district court’s alleged error, he would not have entered a guilty plea. 

Reasonableness of § 843(b) Sentence 

 We review a district court’s sentencing decision for substantive reasonableness under 

theabuse of discretion standard.  United States v. Cunningham, 669 F.3d 723, 728 (6th Cir. 

2012).  Upward departures and variances from the advisory guidelines range are also reviewed 

for reasonableness using the abuse of discretion standard.  United States v. O’Georgia, 569 F.3d 

281, 287 (6th Cir. 2009).  In order for a sentence to be deemed substantively reasonable it must 

be proportionate to the circumstances of the offense and offender, and sufficient, but not greater 

than necessary, to comply with 18 U.S.C. § 3553(a).  See United States v. Vowell, 516 F.3d 503, 

512 (6th Cir. 2008).  A sentence may be found substantively unreasonable if the district court 
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“selects a sentence arbitrarily, bases the sentence on impermissible factors, fails to consider 

relevant sentencing factors, or gives an unreasonable amount of weight to any pertinent factor.”  

United States v. Conatser, 514 F.3d 508, 520 (6th Cir. 2008).  “While a sentence outside the 

guidelines range is not presumptively unreasonable, we must consider ‘the extent of the 

deviation and ensure that the justification is sufficiently compelling to support the degree of the 

variance.’”  United States v. Payton, 754 F.3d 375, 377 (6th Cir. 2014) (quoting Gall v. United 

States, 552 U.S. 38, 51 (2007)).  In reviewing sentences that fall outside the advisory guidelines 

range, we “may consider the extent of the deviation, but must give due deference to the district 

court’s decision that the § 3553(a) factors, on a whole, justify the extent of the variance.”  Gall, 

552 U.S. at 51. 

 Figueroa argues that there were no objective grounds warranting the upward variance 

imposed in this case.  In support of that claim, he notes that the presentence report advised that 

there were no “possible grounds for a departure from the applicable sentencing guideline 

provisions.”  He also notes that the government did not seek an upward variance.  Figueroa also 

argues that, in light of the significance of the 55-month variance, the district court failed to meet 

its burden of providing a compelling justification for the variance.  See United States v. Tate, 516 

F.3d 459, 470 (6th Cir. 2008).  In addition, Figueroa relies on this court’s opinion in Payton, 754 

F.3d at 377, to argue that the sentence was substantively unreasonable because the district court 

failed to consider his age as a mitigating factor.  He contends that this court has vacated a 

sentence under similar circumstances after noting that recidivism rates decrease significantly 

after released inmates turn fifty years old.  See id. at 379.  Finally, Figueroa argues that the 

variance is substantively unreasonable because the district court relied on the same factors to 

impose a second “increase” when it ordered the 12-month sentence for the supervised release 

violation to run consecutively to the sentence for the § 843(b) offenses. 

 The district court sufficiently explained its reasoning for imposing the 192-month 

sentence.  First, the district court thoroughly examined the relevant § 3553(a) factors.  The 

district court determined that the nature and circumstances of the offense established that 

Figueroa was a “high-level drug trafficker,” that Figueroa’s history and characteristics 
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established that he was a 37-year-old individual with an extensive criminal history that included 

eighteen adult convictions, and that there was a need for a lengthy sentence in order to deter 

Figueroa because he failed to learn respect for the law following his prior sentences.  The district 

court also noted that Figueroa had twice violated his supervised release.  See United States v. 

Wells, 443 F. App’x 997, 998 (6th Cir. 2011) (“[I]t may be reasonable for a district court to vary 

upward when sentencing an offender who commits repeated supervised-release violations.”).  

The district court determined that high-level drug traffickers like Figueroa are indirectly 

responsible for the significant and continuous increase in deaths due to drug overdoses.  The 

district court acknowledged that the 55-month upward variance was “substantially above the 

guidelines and the mandatory [maximum sentence]” but concluded that the lengthy sentence was 

warranted based on the above factors and the determination that Figueroa was a large-scale drug 

trafficker.  Finally, the district court concluded that Figueroa’s history indicated that he would 

continue to deal drugs unless he was serving a lengthy sentence, and the district court explained 

that its determination was supported by Figueroa’s statement that he was involved in drug-

trafficking because “everybody’s doing it.”  

 Figueroa failed to establish that the district court plainly erred by not considering his age 

as a mitigating factor.  His reliance on Payton is unavailing because that case is distinguishable.  

There, the forty-six-year-old defendant specifically argued that he should be sentenced within the 

guidelines range because his age at the time of his release from prison—he would have been at 

least sixty-three years old if sentenced within the guidelines range—would make him a low risk 

for recidivism.  Payton, 754 F.3d at 377.  The court nevertheless imposed a forty-five-year 

prison sentence—twenty-three years greater than the maximum sentence under the guidelines.  

In the present case, Figueroa—who was thirty-seven years old at sentencing—never asked the 

sentencing court to consider his age as a mitigating factor, and he will be approximately fifty-

four at the time of his release.  The district court noted that Figueroa was thirty-seven at the time 

of sentencing, but also considered other characteristics and § 3553(a) factors to support its 

imposition of a lengthy sentence.  Nothing in the record reflects that the district court did not 

consider Figueroa’s age or overlooked any significant mitigating factor associated with his age.  
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Further, Figueroa’s reference to the disparity between possible sentences with and without the 

§ 851 notice is unavailing because it is undisputed that the current state of the law establishes 

that Figueroa’s maximum sentence was properly enhanced based on his prior convictions.  

Finally, Figueroa’s challenge to the holdings in Alleyne and Apprendi “is squarely foreclosed by 

our precedent.”  United States v. Anderson, 695 F.3d 390, 398 (6th Cir. 2012). 

Sentence for Supervised Release Violations 

 Generally, we review challenges to sentences imposed after the revocation of supervised 

release under the same standard that is applied to sentences after conviction.  See United States v. 

Kontrol, 554 F.3d 1089, 1092 (6th Cir. 2009).  When there is no dispute over the procedural 

reasonableness of a sentence, we must then consider the substantive reasonableness of the 

imposed sentence.  Gall, 552 U.S. at 51.  A sentence “may be substantively unreasonable if the 

district court chooses the sentence arbitrarily, grounds the sentence on impermissible factors, or 

unreasonably weighs a pertinent factor.”  United States v. Brooks, 628 F.3d 791, 796 (6th Cir. 

2011) (citing Conatser, 514 F.3d at 520).  A rebuttable presumption of reasonableness attaches 

to sentences within the applicable guidelines range.  Id. (citing Vonner, 516 F.3d at 389). 

 Figueroa argues that the 12-month prison sentence and the new 20-year period of 

supervised release are substantively unreasonable because there was no justification for ordering 

the prison sentence to run consecutively to the sentence for the underlying offense.  He also 

contends that the new 20-year term of supervised release is unreasonable under the 

circumstances of this case, resulting in a 204-month sentence that was greater than necessary and 

unconstitutional.  Figueroa does not dispute that the applicable guidelines range for his 

supervised-release violation was 6 to 12 months and that maximum term of supervised release 

for the original offense of conviction was life.  The district court considered:  (1) the relevant 

§ 3553(a) factors, including the nature and circumstances of the violations; (2) evidence 

indicating that Figueroa’s new criminal conduct was similar in nature to the underlying offense 

for which he was on supervised release; and (3) Figueroa’s repeated violations of supervised 

release.  The district court met its duty to generally explain the reason for ordering the 12-month 

sentence to run consecutively to the sentence for the underlying offenses by stressing Figueroa’s 
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“record and history.”  And the district court explained that the 20-year term would ensure that 

Figueroa would understand that he would be under supervision, provide the government with 

some idea of his activities, and remind him that any further violations of the law would result in 

another lengthy sentence. 

Miscellaneous Issue 

Finally, in light of the validity of Figueroa’s guilty plea and the substantive 

reasonableness of his sentences for the underlying offenses and the supervised-release violations, 

we deny Figueroa’s request that the case be remanded and assigned to a different district court 

judge.  

Accordingly, we DENY the request to remand the case to the district court and assign it 

to a different judge, AFFIRM the judgment of conviction and sentence, and AFFIRM the 

sentence imposed for violating supervised release. 

      ENTERED BY ORDER OF THE COURT 

 

 

 

 

 

      Deborah S. Hunt, Clerk 
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���N�Y�U]e�YQ�eO�OYêYZ�Y]W�O_̀F�'!������!���F��!��������*
�
������!���F�����G!��
�E!������E�D

F��"��EE�!E����
��� �I�#
"
�������A�����
G
��
�G�
����!��A����
�������!��!C������!��"!���
G!�
�D�"�!��!�A
���
"
�������HA!�G!����C��
���!��A
����
��!����A������
����
��!��
"
���������
�������!��!C������!��I�'A
��
"
�������A����E�D��A
�G!���!"�E�!�
G���!���I�'A
��
"
�������A����E�D��A
�"!��!H����G!����G!�����(������������������������������������������������������I�'A
��
"
�������A����"!�"
����A
��
"
�����B�����
�
�������A
�"!��!H����E�!E
��D��!��A
�-���
��*���
�(�� ����D�
�����A����C
��EE��
������A
�"!��!H����!��
�(��
�����
���
��F������
�������!��E���G�E��F������
�������!�����
�
��F�����"��
�E���G�E��F�����"��
����
�
��F�����G!������D��
�������!�F�� ����'�����
���
��F��0��E
�����
�F���������G!���F���G�������G!���!"�E�!�
G���!������G!����G!�������

����������������� ��¡¢£��¤¥��¦��§̈��©ª«�¬�����­�̈­�®��®�¥̄�®°��±�²�³¤�¦��̈́ ®

16a




