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QUESTIONPRESENTED

UnderlongstandingprecedentfromthisCourt,althoughatrial
judgemayinstructadeadlockedjuryaboutitsdutytodeliberate,
itcannotcoerceaguiltyverdict.Here,thetrialcourtadviseda
deadlockedjurythatitwouldnotacceptahungjuryand directed
thepaneltoresumedeliberations.Butitdidnotremindthejury
oftheirrighttoan individualopinionevenifsuchposition
conflictedwiththemajorityview.Underthesecircumstances,
wastheadmonitioncoercive,implicatingpetitioner’sdueprocess
rightstoafairtrial?
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LISTOFPARTIES

Allpartiesappearinthecaptionofthecaseonthecoverpage.
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PRAYERFORRELIEF

Petitioner,TyreeMarquezBurt,respectfullypraysforawritof

certioraritoreviewthe judgmentoftheFourthAppellateDistrictof

theCourtofAppealfortheStateofCalifornia,No.E067642.

JURISDICTION

Petitionerwasconvictedbyjuryofresidentialburglary,in

violationofCaliforniaPenalCodesections459. 460.Inanunpublished

disposition,theFourthAppellateDistrictCourtofAppealfortheState

ofCaliforniaaffirmedtheconvictiononMay31,2018.Atimely

petitionforreviewtotheCaliforniaSupremeCourtwasdeniedon

September12,2018.

TheCourthas jurisdictiontoreviewthejudgment under28

U.S.C.§1257(a).

OPINIONBELOW

AcopyoftheunpublishedopinionoftheFourthAppellate

DistrictCourtofAppealfortheStateofCaliforniaisreproducedin

AppendixA.

AcopyoftheorderfromtheCaliforniaSupremeCourtdenying

reviewisreproducedatAppendixB.

CONSTITUTIONALPROVISIONSINVOLVED

TheFifthAmendmenttotheUnitedStatesConstitutionprovides,

inrelevantpart:“Nopersonshall. . .bedeprivedoflife,liberty,or

property,withoutdueprocessoflaw..



TheFourteenthAmendmenttotheUnitedStatesConstitution

provides,inrelevantpart:

NoStateshallmakeorenforceanylawwhichshallabridgethe
privilegesorimmunitiesofcitizensoftheUnitedStates;nor
shallanyStatedepriveanypersonoflife,liberty,orproperty,
withoutdue processoflaw;nordenytoanypersonwithin its
jurisdictiontheequalprotectionofthelaws.

STATEMENTOFTHECASE

Mr.Burtwasarrestedandchargedwithonecountofresidential

burglaryunderCalifornialaw(Cal.Pen.Code,§459,460)aswellas

severalpriorconvictionenhancements.(1CT7-10.)

Thetrialwasshort.Thetakingofevidenceatthejurytrial

beganat1:51p.m.onNovember2,2016(1CT54)andcontinuedto

3:49p.m.thatday.(1CT55.)Evidenceresumedat9:16a.m.on

November3,2016(1CT57),andcontinueduntil11:04a.m.onthat

day.(1CT 58.)Thecourtreadthejuryinstructions,therewasarecess

forlunch,andthepartiesconductedclosingargument.(1CT 58.)

OnNovember3,2016,thejurybegandeliberationsat2:13p.m.

(1CT58.) At2:30p.m.,the panelreportedthattheyhadchosena

foreperson.(1CT58;Appendix“A,”Op.atp.5.) At2:58p.m.,thejury

sentanotetothecourtstatingthattheywerehung.(1CT59;

Appendix“A,”Op.atp.5.)

Afteradvising thejurythatitwasa“bottom-lineguy,”thetrial

courtstated:
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SoI’vebeentoldthatyouclaimyou’re
hung.Folks,juryserviceisimportant.You
werebacktherefor30minutes.Unlessyou
memorizedeachandeverywordofevery
juryinstructionthatIreadtoyou,you
absolutelydidnotreviewthejury
instructions.Youdidnothavetimeto
deliberate.Youhavenotdeliberatedingood
faithin30minutes.

Whatthatreflectstome,andIcould
bewrong,arepeoplewhowentback
immediatelyand announcedhowthey’re
planningtovote,‘we’rehung,’andthat’sit.
That’snotwhatjurorsdo.SoI’mnot
acceptingthere’sahungjuryinthiscase.
Simplynotacceptingit.Thisisthefirsttime
inall250trialsI’veeversaidanythinglike
this,butIreadtoyoujuryinstructionsthat
aretheguidepostforyourduties.Youneed
toreadthose.Youneedtousethem.You
needtoincorporateyourfactsandthenfold
themintothosejuryinstructions,andyou
can’tdothatin30minutes.

SoI’morderingyoutogobackand
deliberate,please.That’swhatyouraisedyour
righthandstodo.Yousworetodothat.Thisis
veryseriousworkthatwedo.Thisisn’tTV.

SoI’msorrytobesodirect,butthat’sme,
folks,couldsugarcoatthis andpateverybodyon
theheadandsayIreallyappreciatethehardwork,
butthereisnohardwork,verycursory
examinationofwhathappened,noreviewofthe
juryinstructions.SoI’mgoingtoaskyoutoplease
gobackanddowhatyousworetodo.Pleasedo
that.

I’morderingyoutogobackanddeliberate.
Thankyou.Andpleasereadthejuryinstructions.

(1RT215-216;Appendix“A,”Op.atpp.5-6.)

Whenaskediftherewasanythingcounselwishedtoputon
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recordoriftheydisagreedwiththecourt’scomments,tomakearecord

atthatpoint,trialcounselstatedthatshehadnothingtoadd,but

“wouldjustsayifthey’rehungagain,maybedotheMooreinstruction.”

(1RT216.)’

Afterthecourttoldthejurythathedidnotacceptthereportof

deadlock,the panelresumeddeliberationsat3:15p.m.onNovember3,

2016.(1CT59.)At3:45p.m.,thejuryrequestedareadbackofMr.

Burt’stestimony.(1CT59;Appendix“A,”Op.atp.10.)At4:00p.m.,

thejuryrequestedclarificationofwhetherremovingascreenfitthe

definitionofabuilding’souterboundary.(1CT59;2RT218;Appendix

“A,”Op.Atp.10.)Atthattime,thejuryadjournedfortheday.(1CT

59.)

At9:00a.m.onNovember4,2016,thejuryresumed

deliberations.At9:13,thejuryrequestedareadbackofother

testimony.(1CT61;1RT219;Appendix“A,”Op.atpp.10-11.)

At9:40p.m.,thejury sentanoteindicatingthatJurornumber

4wasrefusingtodeliberate.(1CT61;1RT219;Appendix“A,”Op.at

p.11.)AfterseveralroundsofquestioningalljurorsexceptforJuror

11nPeoplev.Moore(2002)96CalApp.4th1105,1118-1119,a
CaliforniaCourtofAppealapprovedaninstructionadvisingadeadlocked
jurythattheirgoal“shouldbetoreachafair andimpartialverdictifyouare
abletodosobasedsolelyontheevidencepresentedandwithoutregardfor
theconsequencesofyourverdict regardlessofhowlongittakestodoso”
and“Itisyourdutyasjurorstodeliberatewiththegoalofarrivingata
verdictonthechargeifyoucandosowithout violencetoyourindividual
judgment.”
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number4,thecourtexcusedthejuror.(1RT245;Appendix“A,”Op.

atp.16.)

AfterJurorno.4wasdischargedandreplaced,thejuryreturned

aguiltyverdictwithin49minutes.(1CT62.)

Petitionerappealed,assertingthatthejudgmentshouldbe

reversed,interalia, becausethetrialcourt’sremarkstothedeadlocked

jurywereimpermissiblycoercive,in violationofCalifornialawand

dueprocess.

TheCaliforniaCourtofAppealaffirmedthe judgment.The

appellatecourt heldthatthetrialcourt’scommentstothedeadlocked

jurywereappropriatebecauseit“saidnothingthatcouldbeconstrued

asadvisingthe jurorsthattheyhadtoreachaverdict.”(Appendix

“A,”Op.atp.8.)Andthecourtfurtherrejectedpetitioner’sclaimof

constitutionalerror.(Appendix“A,”Op.atp.9.)

OnSeptember12,2018,theCalifornia SupremeCourtdenied

review.

REASONSFORGRANTINGTHEWRIT

Thecasepresentsanimportantquestionregardingthe

constitutionalruleagainstcoerciveinstructionsto adeadlockedjury:

underwhatcircumstancesdoesanadmonitioncrossthelinefrom

neutralinstructiontocoercivedirectivetoreachaverdict.

AsthisCourthasrecognized,consistentwithDueProcess“any

criminaldefendant ,beingtriedbyajuryisentitledtoa
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uncoercedverdictofthatbody.”Lowenfieldv.Phelps,484U.S.231,

241(1988).Thus,althoughitmaybeappropriatetoprovidea

supplementaladmonitionadvisingjurorstoreconsideraminority

view,seeAllenv.UnitedStates164U.S.492(1896),acourtmaynot

instructadeadlockedjurythatit“hastoreachadecision.”Jenkinsv.

UnitedStates,380U.S.445,446(1965)(percuriam).

Butthatiswhatoccurredinpetitioner’scase.Afterthejury

initiallyreportedadeadlockwithin30minutesofreporting theyhad

chosenaforeperson,thetrialcourtberatedthepanel,assertingthat

thisperiodoftimewasinsufficienttoreachanyconclusionsandnoting

thatitwouldnotacceptahungjury.Butthecourtdidnotaskthe

panelwhetheradditional deliberationswouldbefruitful,orencourage

themtodeliberatefurthertoreachaverdictiftheycoulddosowithout

violencetotheirindividualjudgment.Underthiscircumstances,the

admonitionwasimpermissiblycoercivewithinthemeaningof

LowenfieldandJenkins.

AlthoughLowenfieldconcludedthattheinstructionat issuein

thatcasewasnotimpermissiblycoercive,itnotedthat“other

combinationsofsupplementalcharges andpolling”mighttransgress

theconstitutionalboundarybetweeninstructionandcoercion.

Lowenfieldv.Phelps,484U.S.atp.241.

Petitionerpresentssuchacase.Accordingly,certiorariis

appropriatetoprovideguidancetothelowercourtsonarecurringand
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importantquestionofconstitutionallaw.

I. Thetrialcourtprovidedacoerciveadmonitionwhenthe
juryreportedanimpasse,inviolationofthedue process
guaranteesecuredbytheFifthandFourteenth
AmendmentstotheUnitedStates Constitution.

Coerciveinstructionstoadividedjurymayviolateadefendant’s

righttodueprocessandafairtrialunder theFourteenthAmendment

totheUnitedStatesConstitution.SeeLowenfietdv.Phelps,484U.S.

atp.241.Whetheratrialcourt’scommentshaveinfringedupona

defendant’sdueprocessrighttoanimpartialjuryandfairtrial“turns

uponwhetherthetrialjudge’sinquirywouldbelikelytocoercecertain

jurorsintorelinquishingtheirviewsinfavorofreachingaunanimous

decision.”(Jiminezv.Myers(9thCir.1993)40F.3d976,979,citations

andquotationsomitted.)Andreviewingcourtsconsider“whetherthe

court’sactionsandstatementswerecoerciveinthetotalityofthe

circumstances.”(Id.atp.980.)

Here,thetotalityofcircumstancesdemonstratedthatthe

court’sadmonitionwascoercive.Specifically,about45minutesafter

theybegan deliberationsand28minutesaftertheyreportedthename

oftheforepersontothecourt,thejuryannouncedthatitcouldnot

reachaunanimousverdict.2Althoughthetrialinvolvedasimpleissue

Thatthejuryreportedtheyhadpickedaforepersonabout17
minutesaftertheybegandeliberationsdoesnotnecessarilyestablishthat
deliberationsonlybeganafiersuchreport,becausethere couldhavebeena
delayinreportingthatdecision.
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andincludedlessthanfourhoursoftestimony,thecourtberatedthe

panel,assertingthat30minutesofdeliberationwasnotasufficient

amountoftimetoreviewthejuryinstructionsandstatingitwas“not

acceptingthere’sahungjuryinthiscase[,]{s]implynotaccepting

it[.]”(1RT215.)

Althoughthecourtdirectedthepaneltoreviewthejury

instructionstheyhadheardearlierthatday,itmadenoinquiryinto

whetheradditionaldeliberationswouldbefruitful.Nordiditremind

jurorsoftheirrighttoanindividualopinion.Rather,thecourt

asserted:“Youwerebacktherefor30minutes.Unlessyoumemorized

eachandevery wordofeveryjuryinstructionthatIreadtoyou,you

absolutelydidnotreviewthejuryinstructions.Youdidnothavetime

todeliberate.Youhavenotdeliberatedingoodfaithfor30minutes.”(1

RT215.)Thecourtreiterated,“[a]verycursoryexaminationofwhat

happened,noreviewofthejuryinstructions.”(1RT216.)

Thatthecourtfocusedonthejury’sallegedinabilitytoreview

juryinstructionsandmeaningfullydeliberatewithin30minutesis

inconsistentwithitslateracceptanceofaguiltyverdictfromthe

secondjury within49minutes. Ifitwasacceptableforthesecondjury

to pickaforeperson,reviewjuryinstructionsandreachaverdict

within49minutesofdeliberations,itcannotbesaid itwas

unreasonableforajurytopickaforeperson,reviewjuryinstructions,

anddeterminetheywouldbeunabletoreachanunanimousverdict
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within45minutes.

Whiletheremaybeadistinctionbetweenwhether28minutesis

asufficientamountoftimetodeterminethereisnoreasonable

probabilityofreachinganagreementversuswhether28minutesisa

sufficientamountoftimetoreachanindividualconclusion,thetenor

andcontentofthecourt’sdirectivedidnotconveytheformer.Rather,

thecourttoldthejuryitwouldnotacceptahungjury,theyhadnot

deliberatedingoodfaith, and30minuteswasnotsufficienttotimeto

reviewthejuryinstructionsand reachanyconclusionaboutthecase.

(1RT215-216.)

Underthesecircumstances,wherethecourtdidnotprovideany

otherguidanceinorderingthejurytoresumedeliberations,therewas

asubstantialriskthecourt’scommentswouldhavebeenperceivedas

adirectionthataverdictwasmandatoryevenattheexpenseofeach

individualjuror’sconscientiousjudgment.

Although“ajury,anynumberofjuries,havearighttofailto

agree”UnitedStatesv.Ftannery,451F.2d880,883(;stCir.1971),the

instructionlikelyledthepaneltobelievethattheywouldberequired

tocontinuedeliberationsuntilanyholdoutswereconvincedtoaccede

tothemajorityview.Thecourt’scommentscreatedasubstantialrisk

thejurorswouldforegotheirindividualjudgmentand reacha

compromisesoastosatisfytheperceiveddesireofthecourtfora

unanimousverdict.
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Accordingly,theinstructionwasimpermissiblycoercive,in

violationoftheDueProcessClause. SeeJenkinsv.UnitedStates,380

U.S.atp.446(reversingbasedoncoercivejuryinstruction).

Infailingtosorecognizeandaffirmingthejudgment,the

dispositionoftheCaliforniaCourtofAppealisinconsistentwiththis

Court’sprecedentrecognizingaconstitutionalruleagainstcoercive

instructionstoadeadlockedjury.

Accordingly,certiorariiswarrantedtoprovideguidancetothe

lowercourtsonanimportantquestionofconstitutionallaw.

CONCLUSION

Thepetitionforwritofcertiorarishouldbegranted.

Dated: IOIa Respectfullysubmitted,

Sin Shetty
AppellateDefenders,Inc.
555West BeechStreet,Suite300
SanDiego, CA92101
Bus:(619)696-0282

Counselforpetitioner

10


