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Filed: 12/13113
Doc. #530

FILED

UNITED STATES DISTRICT COURT

Western District of Texas
EL PASO DIVISION

UNITED STATES OF AMERICA

v. Case Number - EP-13-CR-00800-DB (5) DEPUTY
USM Number  15373-380

JERRY URBINA, aka “Jerry Boy”"
Defendant.
JUDGMENT IN A CRIMINAL CASE
{For Offenses Committed On or After November 1, 1987)
The defendant, JERRY URBINA, aka "Jerry Boy” was représented by Kathleen Salome Smith.
On motion of the United States, the Court has dismissed Counts 35, 36, 37 and 38.

The defendant pled guilty to Count One (1) of the Indictment on September 25, 2013. Accordingly, the defendant is
adjudged guitty of such Count, involving the following offense:

Jitle & Seclion - Nature of Offense Offense Ended ‘Count (s)
21 U.S.C. 841 Conspiring to possess with intent ' April 17, 2013 One n
and 846 to distribute cocaine > 5 kilograms ,

As pronounced on December 13, 2013, the defendant is sentenced as provided in pages 2 through 7 of this Judgment.
The sentence is imposed pursuant to the Sentencing Reform Act of 1984, .

It is further ordered that the defendant shall notify the United States Atlorney for this district within 30 days'of any
change of name, residence, or mailing address until all fines, restitution, costs, and special assessments imposed by this -
Judgment are fully paid. If ordered to pay restitution, the defendant shall nolify the Court and United States Atiomey of any

material change in the defendant's economic circumstances.

7 /DAVID BRIONES
Senior United States District Judge

Signed this the __13th __ day of December, 2013.

re
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Defendant: JERRY URBINA, aka "Jerry Boy”
Case Number: EP-13-CR-00800-DB (5)

IMPRISONMENT

The defendant is hereby committed to the custody of the United States Bureau of Prisons to be ImprISOI\Ed for a term of
180 months with credit for time served while in custody for this federal offense.

The Court makes the foliowing recommendations to the Bureau of Prisons:

That the defendant serve this sentence at F. C, I., La Tuna, Texas, and that the defendant be allowed to participate in
the Comprehensive Drug Treatment Program at the designated institution.

The defendant shall remain in custody pending service of sentence.

RETURN

| have executed this Judgment as follows:

Defendant delivered on to : v
at , with a certified copy of this Judgment.

United States Marshal
By

Deputy Marshal
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Defendant: JERRY URBINA
Gasé Number: EP-13-CR-00800-DB (5)
' SUPERVISED RELEASE
Upon release from imprisonment, the deféndant shall be' on'supervised release for a term of 5 years.

While on supervised release, the defendant: shall comply with the mandatory, siandard and if applicable, the special
conditions that have been- adopted by th:s Court.

Upon a ﬁnsdmg ota v‘c!aﬂm of probation or stipervised
releass, | understand that the coust may (1] revoie sumrvfsion :
(2Y#xtend the tem of supandsion, ardicr (8) odify t_hq_
canditans of supervtsion. :

B udo's{and

€A csndn"onb Qv have DRAD

Defandém

Date
us. Pmbamm Officar/Designated Winass
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Defendant: JERRY URBINA, aka "Jerry Boy"

Case Number: EP-13-CR-00800-DB (5)

Mandatory Conditions:

1)
2
3)

4)

5)

6)

7

8

9)

CONDITIONS OF SUPERVISION

The defendant shall not commit another federal, s!ate. or local crime during the term of super\nsron
The defendant shall not unlawfully possess a controlled substance

The defendant shall refrain from any untawful use of a controlled substance. The defendant shall submit to one drug test within
15 days of release on probalion or supervised release and at least two periodic drug tests thereafter (as determined by the court)
for use of a controlled substance, but the condition stated in this paragraph may be ameliorated or suspended by the court if the
defendant’s presentence report or other reiiable sentencing information indicates low risk of future substance abuse by the
defendant.

In supervised release cases only, the defendant must report to the probation office in the district to which the defendant is
released within 72 hours of release from custody of the Bureau of Prisons.

If convicted of a felony, the defendant shall not possess a firearm, ammunltton destructive device, or any other dangerous
weapon. v

The defendant shall cooperate in the collection of DNA as directed by the probation officer, if the collection of such a sample is o
authorized pursuant to section 3 of the DNA Analysis Backlog Elimination Act of 2000 (42 U.S.C. § 14135a) :

If convicted of a sexual offense and required to register under the Sex Offender and Reglslralion Act, that the defendant comply
wnh the requirements of the Act.”

If convicted of a domestic vrolenca crime as defined in 18 U.5.C. § 3561(b), the defendanl shall pamcrpale in an approved
program for domestic violence.

If the judgment imposes a fine or restitution, it ls a condition of supervision that the defendant pay in accordance with the
Schedule of Payments sheel of the ]udgment

Standard Conditions:

1) _
?)
3)
4)
9)

6)

8)
9

10)

11)

The defendant shall not leave the judicial district without permission of the court or probation officer.
The defendant shall report to the probation officer in 8 manner and frequency directed by the court or probation officer.
The defendant shall answer truthfully all inquiries by the prabation officer and (ollow the instructions of the probation officer.

The defendant shall support his or her dépendenls and meet other family obligations, and shall comply with the terms of any
court order or order of an administrative process requiring payments by the defendant for the support and maintenance of a child

or of ‘a child and the parent with whom the child is living.

The defendant shall work regutarly at a lawful occupation, unless excused by the probation officer for schooling, tralmng. or other
acceplable reasons.

The defendant shall nofify the probation officer at least ten days prior to any change inv residence or employment.

The defendant shall refrain from excessive use of alccho! and shall not purchase, possess, use, distribute, or administer any
controlled substance or any paraphernalia relaled lo any controlled substances, except as prescribed by a physician.

The defendant shall not frequent places where controlled substances are illegally sold, used, distributed, cr administered.

The defendant shall not associale with any persons engaged in criminal activily and shall not associate with any person
convicled of a felony, unless granted permission to do so by the probation officer. .

The defendant shall permit a probation afficer lo visit him or her at any time, at home or elsewhere, and shall permit confiscation
of any contraband observed in plain view of the prabation officer.

The defendant shall nolify lhe probation officer within seventy-two hours of being arrested or questioned'by a law enforcement
officer.




12)

13)

14)

15)

16)

17)

18)

19)

20)

22)

Defendant: JERRY URBINA, aka "Jerry Boy"
Case Number: EP-13-CR-00800-DB (5)

21).

. | - R
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The defendant shal! not enter into any agreement to act as an Informer or a special agent of a law enforcement agency without
the pemmission of the court, : .

As directed by the probation officer, the defendant shall nolify third pariies of risks that my be occasioned by the defendant’s
criminal record-or personal history or characteristics, and shall permil the probation officer 1o make such notifications, and to
confirm the defendant’'s compliance with such nolification requirement. .

If convicled of a sex offense as described in the Sex Offender Registration and Notification Act or has a prior conviclion of a
State or local offense that would have been an offense as described in the Sex Offender Registration and Notification Actif a
circumstance giving rise to federal jurisdiction had existed, the defendant shall participate in a sex offender treatment program
approved by the probation officer. The defendant shall abide by all program rules, requirements and conditions of the sex

. offender treatment program, including submission to polygraph testing, to determine if the defendant is in compliance with the

condilions of release. The defendant may be required {0 contribute to the cost of the services rendered (copayment) in an
amount to be detarmined by the probation officer, based on the defendant’s ability to pay. _

The defendant shall submil to an evaluation for substance abuse or dependency treatmeni as directed by the probation officer,
and if deemed necessary by the probation officer, the defendant shall participale in a program approved by the probation officer
for treatment of narcotic addiction or drug or alcohol dependency which may include testing and examination o determine if the
defendant has reverted to the use of drugs or alcohol. During treatment, the defendant shall abstain from the use of alcoho! and
any and altintoxicants. The defendant may be required to contribute to the cost of the services rendered {copayment) in an
amounl to be determined by the probation officer, based upon the defendant’s ability lo pay.

The defendant shall submit to an evaluation for mental health counseling as directed by the probation officer, and if deemed
necessary by the probation officer, the defendant shall participate in a mental health program approved by the probation officer.
The defendant may be required to contribute to the cost of the services rendered (copayment) in an amount to be determined by
the probation officer, based upon the defendant's ability to pay. )

The defendant shal! pariicipate in a cognitive behavioral treatment program as directed by the probation officer, and if deemed

. necessary by the probation officer. Such program may include group sessions led by a counselor or participation in a program
- administered by the probation office. The defendant may be required to contribute to the cost of the services rendered

(copayment) in an amount fo be delermined by the probation officer, based upon the defendant’s ability to pay.

The defendant shall participate in workforce development programs and services as direcled by the probation officer. and if
deemed necessary by the probation officer, which include occupational/career development, including but not fimited to
assessment and tesling, education, instruction, training classes, career guidance, job search and retention services until
successfully discharged from the program. The defendant may be required to contribute to the cost of the services rendered
(copayment) in an amount to be determined by the probation officer, based upon the defendant’s ability to pay.

if the defendant is excluded, deporied, or removed upon release on probation or supervised release, the term of supervision shali
be a non-reporting term of probation or supervised release. The defendant shall not illegally reenter the United States. If the
defendant lawfully reenters the United States during the term of probation or supervised release, the defendant shall immediately
repori in person (o the nearest U.S. Probation Office.

If the judgment imposes ather criminal monetary penalties, it is a condition of supervision that the defendant pay such penalties
in accordance with the Schedule of Payments sheet of the judgment. :

If the judgmenl imposes a fine, special assessmant, restitution, or other criminal monetary penalties, it is a condition of
supervision that the defendant shall provide the probation officer access to any requested financial information.

If the judgment imposes a fine, special assessment, reslitulion, or other criminal monetary penalties, it is a condition of
supervision that the defendant shall not incur any new credit charges or open additional lines of credit without the approval of the
probation officer, unless the defendant is in compliance with the payment schedule.
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Defendant: JERRY URBINA. aka "Jerry Boy"
Case Number: EP-13-CR-00800-DB (5)

The Court further adopts such of the following special conditions appligd to thé supervised person by the judge at the time of

sentencing: .
1)  Community Confinement: The defendant shall reside in a Community Comections Center for a period of _ / months to

2)

3)

4

5

commence on . Further, once employed, the dafendant shall pay 25% of his/her weekly gross income for hismher
subsistence as long as that amount does not exceed the dally contract rate.

Location Monitoring Program;

Radio Frequency Monitorin e defendant shall parlicipate in the Location Monitoring Program wiih Radio Frequency
Monitoring for a period of days/months. You shall abide by the rules and regulations of the Participant Agreement Form,
Ouring this time, you will remain at your place of residence except for employment and other aclivities approved in advance by

~ your probation officer. You will maintain a telephone at your place of residence without "caller ID,” "call forwarding,” “call walting,”

“call back/call block,” a modem or a portable cordless telephone for the above period as directed by the probation officer. You
will wear an electronic monitoring device and follow lccation monitoring procedures specified by your probation officer. You shall
pay all or part of the costs of the program based on the ability to pay as directed by the probation officer. .

days/months, which will include remote Iccation monitoring using ___ Active Passive Global Positioning Satellite
(GPS) tracking. You shall abide by the rules and regulations of the Participant Agreement Form. During this time, you wil
remain at your place of residence except for employment and other activities approved in advance by your probation officer. You
will maintain a telephone at your place of residence without “caller 1D,” “call forwarding,” “call waiting,” *call back/call block,” a
modem or a poriable cordless telephone for the above period as directed by the probation officer. At the direction of the
probation officer, you shall wear a transmitter and be required to cany a tracking device. You shall pay all or part of the costs of
the program based on the ability to pay as directed byze probation officer. )

Community Service: The defendant shall perform hours of community service work without pay, at a location approved by
the probation officer, at a minimum rate of four hours per week, to be completed during the first months of supervision. .

:’?Pdslaonlng Satellite (GPS): The defendant shall participate in the Location Monitoring Program for a term'not to exceed

ex O er Search & Sefzure Condition: If required lo register under the Sex Offender Registration and Notification Act, the
defendant shall submit his perscn, and any property, house, residence, vehicle, papers, computer, other elecironic
communication or data storage devices or media, and effects to search at any time, with or without a warrant, by any law
enforcement or probation officer with reasonable suspicion conceming a violation of a condilion of probation or supervised
release or unlawful canduct by the person, and by any probation officer in the lawful discharge of the officer's supervision

functions,
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Defendant: JERRY URBINA, aka "Jerry Boy"
Case Number: EP-13-CR-00800-DB (5)

CRIMINAL MONETARY PENALTIES/ SCHEDULE

The defendant shall pay the following total criminal monetary penalties in accordance with the schedule of payments
set forth. Unless the Courl has expressly ordered otherwiss, if this jJudgment imposes imprisonment, payment of criminal
monetary penalties is due during imprisonment. Criminal Monetary Penalties, exceplt those payments made through Federal
Bureau of Prisons’ iInmate Financial Responsibility Program shall be paid through the Clerk, United States District Court, 525
Magoffin Avenue, Room 105, El Paso, Texas 79901. :

The defendant shall receive credit for all payments previously made toward any criminal monetary penalties imposed.

Asgessment - Fine , . Restitution
TOTAL: $100.00 : $2,000.00 S0
‘Special Assessment

It is ordered that the defendant shall pay to the United States a special assessment of $100.00. Payment of this sum
shall begin immediately. : .

Fine

The defendant shall pay a fine of $2,000.00. Payment of this sum shall begin immedialely. The Court determines that
the defendant does not have the ability to pay interest and therefore waives the interest requirement pursuant o 18 U.S.C. § .
3612(f)(3). The Defendant shall notify the United States Attorney for this district within 30 days of any change of mailing or
rasidence address that occurs while any portion of the sum remains unpaid. Any fine balance that remains unpaid at the
commencement of a term of supervised release shall be paid on a schedule to be approved by the Coun.

If the defendant makes a partial payment, each payea shall receive an approximately proportioned paymenl, unloss specified otherwise in the priority order or
percentage paymeni column above. However, pursuant to 18 U.8.C. § 3684(i), all non-fedarat victms must be paid before the Uniled States is paid.

If the fine is not paid, the court may sentence the defendant lo any sentenco which might have been origtnally Imposed. See 18 U.S.C. §3614,

The defenctant shall pay interest on any fine of restitution of mere than $2,500.00, untess the Ene or restitution is paid in full before the fiflgenth day after the dato of
the judgmenl, pursuant o 18 U.S.C. §3612((). All payment oplions may be subject to penaltics for delinquency and defautl, pursuant to 18 U.S.C. §3612(g).

Payments shall be apptied in the foiowing order; (1) assessment, (2) restitution principal, (3) restitution interest, (4) fine principal, (5) community restitution, (6) fine
interest, (7) penatties. and (8) cosls, indluding cost of prosecution and court costs. )
: Fintmgs for the total amount of losses are required under Chapters 109A, 110, 110A, and 113A of Tille 18 for offenses commitied on of after September 13, 1994,
bul bofore April 23, 1896,
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IN THE UNITED STATES COURT OF APPEALS
FOR THE FIFTH CIRCUIT

United Statas Court of Appeals
Fifth Clrcult
No. 17-50597 M:":-;Ezlo)1 8
Summary Calendar Yo
Lyle W. Cayce
Clerk
UNITED STATES OF AMERICA,
Plaintiff-Appellee

v.

JERRY URBINA, also known as “Jerry Boy”,

Defendant-Appellant

Appeal from the United States District Court
for the Western District of Texas
USDC No. 3:13-CR-800-5

Before KING, ELROD, and HIGGINSON, Circuit Judges.
PER CURIAM:*

dJerry Urbina, federal prisoner # 15373-380, is serving a 180-month
prison sentence for conspiracy to possess with intent to distribute five
kilograms or more of cocaine, in violation of 21 U.S.C. §§ 841(a)(1),
841(b)(1)(A)(ii), and 846. He appeals the district court’s denial of his motion
for a sentence reduction under 18 U.S.C. § 3682(c)(2) based on Amendment 782

* Pursuant to 65TH CIR. R. 47.5, the court has determined that this opinion should not
be published and is not precedent except under the limited circumstances set forth in 5TH
CIR.R. 47.5.4.




No. 17-50597

to the United States Sentgncing Guidelines, which lowered the base offense
levels in the drug quantity table of U.S.S.G. § 2D1.1(c).

In his sole issue on appeal, Urbina argues that the district court erred
by determining that he was not eligible for a § 3582(c)(2) sentence reduction
where the sentence was imposed pursuant to a binding plea agreement under
Federal Rule of Criminal Procedure 11(c)(1)(C). A sentence .imposed pursuarit
to a Rule 11(c)(1)(C) plea agreement may be reduced under § 3582(c)(2) only if
“the agreement itself employs the particular Guidelines sentencing range
applicable to the charged offenses in establishing the term of imprisonment.”
Freeman v. United States, 564 U.S. 522, 540 (2011) (Sotomayor, J., concurring).
That condition is not satisfied unless the plea agreement:

(i) calls “for the defendant to be sentenced within a particular
Guidelines sentencing range;” (ii) provides “for a specific term of
imprisonment—such as a number of months—but also make[s]
clear that the basis for the specified term is a Guidelines
sentencing range applicable to the offense to which the defendant
pleaded guilty;” or (iii) “explicitly employs a particular Gulde]mes
sentencing range to estabhsh the term of imprisonment.”

United States v. Benitez, 822 ¥.3d 807, 811 (6th Cir. 2016) (quoting Freeman,
564 U.S. at 538-40 (Sotomayor, J., concurring)). In this case, the 180-month
sentence agreed to in the Rule 11(c)(i)(C) agreement was not expressly tied to
the Guidelines. | | |

Accordingly, the judgment of the district court is AFFIRMED.



APPENDIX 3



LS

IN THE UNITED STATES COURT OF APPEALS
FOR THE FIFTH CIRCUIT

United Statas Court of Appeals
Fifth Clrcuit
No. 17-50597 M:yl %Ezg 8
Summary Calendar '
Lyle W. Cayce
Clerk
UNITED STATES OF AMERICA,
Plaintiff-Appellee

\2
JERRY URBINA, also known as “Jerry Boy”,

Defendant-Appellant

Appeal from the United States District Court
for the Western District of Texas
- USDC No. 3:13-CR-800-5

Before KING, ELROD, and HIGGINSON, Circuit Judges.
PER CURIAM:*

Jerry Urbina, federal prisoner # 15373-380, is serving a 180-month
prison sentence for conspiracy to possess with intent to distribute five
kilograms or more of cocaine, in violation of 21 U.S.C. §§ 841(a)(1),
841(b)(1)(A)(i), and 846. He appeals the district court’s denial of his motion
for a sentence reduction under 18 U.S.C. § 3682(c)(2) based on Amendment 782

* Pursuant to 65TH CIR. R. 47.5, the court has determined that this opinion should not
be published and is not precedent except under the limited circumstances set forth in 5TH
CIR.R. 47.5.4.
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to the United States Sentencing Guidelines, which lowered the base offense
* levels in the drug quantity. table of U.S.S.G. § 2D1.1(c).

In his sole issue on appeal, Urbina argues that the distriét court erred
by determining that he was not eligible for a § 3582(c)(2) sentence reduction
where the sentence was imposed pursuant to a binding plea agreement under
Federal Rule of Criminal Procedure 11(c)(1)(C). A sentence Aimposed pursuanf
to a Rule 11(c)(1)(C) plea agreement may be reduced under § 3582(c)(2) only if
“the agreement itself employs the particular Guidelines sentencing range
applicable to the charged offenses in establishing the term of imprisonment.”
Freeman v. United States, 564 U.S. 522, 540 (2011) (Sotomayor, J., concurring).
That condition is not satisfied unless the plea agreement:

(i) calls “for the defendant to be sentenced within a particular
Guidelines sentencing range;” (ii) provides “for a specific term of
imprisonment—such as a number of months—but also make[s]
clear that the basis for the specified term is a Guidelines
sentencing range applicable to the offense to which the defendant
pleaded guilty;” or (iii) “explicitly employs a particular Guidelines
sentencing range to establish the term of imprisonment.”

United States v. Benitez, 822 F.3d 807, 811 (6th Cir. 2016) (quoting Freeman,
564 U.S. at 538-40 (Sotomayor, J., concurring)). In this case, the 180-month
sentence agreed to in the Rule 11(c)(1)(C) agreement was not expressly tied to
the Guidelines. | |

Accordingly, the judgment of the district court is AFFIRMED.



Additional material
from this filing is
available in the
Clerk’s Office.



