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[Unpublished] 

Before WOLLMAN, LOKEN, and MURPHY, Circuit Judges. 

PER CURIAM. 

In 2016 Jacob Watters pled guilty to receipt of child pornography under 18 
U.S.C. § 2252(a)(2). At sentencing, the district court' determined that Watters' prior 

'The Honorable John A. Jarvey, United States District Judge for the Southern 
District of Iowa. 



Iowa conviction for Lascivious Acts with a Child qualified as a predicate offense for 
enhanced sentencing under 18 U.S.C. § 2252(b)(1) and sentenced him to 240 months 
imprisonment. Watters appeals his sentence. We affirm. 

I. 

In 2013 Watters pled guilty to one count of Lascivious Acts with a Child, IOWA 
CODE § 709.8. Watters, nineteen at the time, had carried on a sexual relationship with 
A.L., a twelve year old girl. In 2014 Iowa police learned that Watters had exchanged 
sexually explicit photos with a fifteen-year-old California girl. Officers searched his 
home and discovered multiple electronic devices containing a total of about 400 
sexually explicit photos of six minor girls, including A.L. and T.W., who were 
seventeen when the photos were taken The photos of Al. predated Watters' 2013. 
conviction, and he procured photos of the four other girls after extensive online 
communications in 2014 and early 2015. 

In February 2015 Watters pled guilty to receipt of child pornography, 18 U.S.C. 

§ 2252(a)(2). Section 2252(b)(1) mandates a 5-20 year sentence for anyone who 
violates § 2252(a)(2), but increases the mandatory sentence to 15-40 years when the 
defendant has a prior conviction for certain sexual offenses. At sentencing, the 
district court found that Watters' 2013 Iowa conviction (lascivious acts with a child) 
qualified as a predicate offense under § 2252(b)(1). He. thus had .a mandatory 
minimum of 15 years and amaximum sentence of 40 years. - .. . 

The district court determined that Watters' guidelineoffense level was 36 
(including a five level "relevant conduct" enhancement of his base offense level under 
U.S.S.G. § 2G2.1(d)(1)). The district court calculated a guideline range of 210-262 
months and sentenced Watters to 240 months imprisonment. 
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II. 

Watters first argues the district court improperly applied the relevant conduct 
19-1.1 enhancement and thus his total offense level should have been 35 rather than 36, 

resulting in a guideline range of 188-235 months. We review the district court's 
interpretation of the guidelines de novo and the court's relevant conduct 
determination for clear error." United States v. Allebach,.526 F.3d 385, 388 (8th Cir. 
2008) (citation omitted). 

Section '2G2:'i(d)(1)s'tates:)""If the offense.involved the exploitation of more 
than one minor, Chapter Three, .part..D (Multiple Counts) shall be applied.".. 
Application Note 7 under § 2G2.1 clarifies that "if the relevant conduct of an offense 
of 'conviction includes more .than one minor being exploited, whether specifically 
cited in the count of conviction or not, each, such minor shall be treated as if 
contained in a separate count of conviction." Under §3D1.4, a defendant's offense. 
level may be enhanced by 5 units if he has more than 5 incidents of relevant conduct 
and 4 units for between 3.5 to 5 incidents of relevant conduct. 

"Relevant conduct" consists of all acts and omissions committed by the, 
defendant "that occurred during the commission' of the offense of conviction, in 
preparation for that offense, or in the course of attempting to avoid detection or 
responsibility for that offense." § 1B1.'3(a)(1)(A). Relevant conduct is a "broad 
concept" that "includes activities that occurred before the date identified by the 
indictment as the starting date of the offense." United States v. Burman, 666 F.3d 
1113, 1119 (8th Cir. 2012) (citation omitted). "Conduct underlying a prior conviction 
is not relevant to the instant offense if the former conviction was a 'severable, distinct 
offense' from the latter." United States v. Weiland, 284. F.3d 878, 881 (8th Cir. 2002) 
(citation omitted).  
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The district court determined that Watters had six incidents of relevant conduct 
and thus enhanced his offense level five units. Watters argues the district court 
should have only enhanced his offense level four units because his conduct toward 
victims T.W. and A.L. is irrelevant. Watters procured sexually explicit images of 
T.W. in person when the two were seventeen and in a romantic relationship. He 
argues that his conduct toward her was distinct from his 2014 behavior. Additionally, 
Watters argues that his conduct toward A.L. is irrelevant because it occurred prior to 
his 2014 offense and the photos were taken in person rather than online. Watters 
continued to possess the images of T.W. and A.L. until 2014, however, so his conduct 
"occurred during the commission of the offense of conviction." § 1131.3(a)(1)(A). 
Thus, the district court did not clearly err when it made its relevant conduct findings 
under § 113I .3(a)(1)(A) and applied that enhancement. 

III. 

Watters also argues the district court erred in determining his prior conviction 
for Lascivious Acts with a Child, IOWA CODE § 709.. 8, qualifies as a predicate offense 
under 18 U.S.C. § 2252(b)(1). Whether a defendant's prior conviction qualifies as a 
predicate offense under § 2252(b)(1) is reviewed de novo. United States v. Weis, 487 
F.3d 1148, 1151 (8th Cir. 2007). 

We need not decide whether the district court erred in determining Watters' 
prior conviction qualified as a predicate offense because even if the court erred, the 
error would have been harmless. "When the district court would have imposed the 
same sentence absent an error, such error is harmless." United States v. Jauron, 832 
F.3d 859, 864 (8th Cir. 2016). After sentencing Watters to 240 months, the district 
court stated: "It is the same decision the Court would have reached even if 
[defendant's prior conviction] does not qualify to enhance the mandatory minimum 
or maximum sentence. This sentence was largely driven by, of course, the behavior 
and the Court's belief in the reasonableness of the Guideline range." Watters' 
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sentence also was within the mandatory sentence of 5 to 20 years so that any error in 

the- application of the enhancement would be harmless. 

Iv. - 

Accordingly, the judgment of the district court. is. affirmed. 
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UNITED $mTEs DISTRICT COURT 
s1thEPWrSTit1CT OF IOWA 

UN1ThEi TTES DMINT IN ACRXINAL CA$ 
%1•  

Jacbb Go-oft Wetter CnseNumber: 1-CR00012-001 

) USM 15228430 

) TerricLMCAtee 
Dalnmnr Qiiey 

T&I MMINDANTt  
Apleaded gtrtbcbunts), TWO of the Ihdltfliefltfild on,  Ebñiary 19, 201.5. 
0 pleaded nolo eoutetider cónii).  

which was acepted by the ooitt. 

Cl was found guilty on oouiit(s) 
aftera plan of not guilty. 

T.bneendant iu a4j'udoq4 guilty of these oiTenes 

tiw& Section Nature oQffançi O1f&nsGEndet CQünt 

2252b(i.) 

I'M va 
10  111 WIN IN I 

o See additional count(s).on page Z 

The de.tndimt l*tied povidnpges. g tliraugll 9 of this judgtnet the sentence Is inupnse pnrsuantto the. 
;SeAtenciñg R0on41984. 
DThe defendant lies been our4:ndguil' on count(s)  

CPUflt One l 's Qdrnjseci oi thiótiii of the United Stales. 

'it Is- rddted that ibo defetidiirnustnotIf' the tJiilte4States attorney for this ditiiet within Odys of* change of nameraidence1  
ornut%llmg addiess until all nes, restitithon costs, and special assessments impose 4 by this judgment are hilly paid Ifordered to pay restitution 
the, defendant mu h st 1thte13' te court  and United  Stutesattorney ôfmatcrml changes In economic circumstances. 

January 23 W1  
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John A. Jarvey Chief Q.S. Disttict Judjp  
Nirno ufJudgu Title of Judge 

JnUan3 24,20.17- 
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VI Sheet 2— Imprisonment 

DEFENDANT: Jacob Scott Watters 

Judgment Page: 2 of 9 

CASE NUMBER: 3:15-CR-00012-001 

IMPRISONMENT 

The defendant is hereby committed to the custody of the United States Bureau of Prisons to be imprisoned for a 

total term of: 

240 months as to Count Two of the Indictment filed on February 19, 2015. 

The court makes the following recommendations to the Bureau of Prisons: 

The Court recommends the defendant be placed at the Bureau of Prisons' facility located at either Oxford, Wisconsin, or 

Sandstone. Minnesota, to provide the defendant with vocational training and to be as close to his family In Iowa as possible. 

If The defendant is remanded to the custody of the United States Marshal. 

o The defendant shall surrender to the United States Marshal for this district: 

o at __________________ 0 a.m. [3 p.m. on - 

o as notified by the United States Marshal. 

o The defendant shall surrender for service of sentence at the institution designated by the Bureau of Prisons: 

o before on  

o as notified by the United States Marshal. 

o as notified by the Probation or Pretrial Services Qifice. 

RETURN 

I have executed thisjudgment as follows: 

Defendant delivered on to 

a with a certified copy of this judgment. 

UNITED STATES MARSHAL 

By 
DEPUTY UNITED STATES MARSHAL. 
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AO 245B (Itcy. 11116) Judgment in a Criminal CMO 

V1 Sheet 3 —  Supervised Release 

DEFENDANT: Jacob Scott Watters 
CASE NUMBER: 3:15-CR-00012-001 

SUPERVISED RELEASE 

• Upon release from imprisonment, the defendant shall be on supervised release for a term of: 
Ten years as to Count Two of the Indictment filed on February 19, 2015. 

Judgment Page: 3 of 9 

• MANDATORY CONDITIONS 

You must not cozninft another federal, state or local crime. 
You must not unlawfully possess a controlled substance. 
You must refrain from any unlawflil use of a controlled substance. You must submit to one drug test within 15 days of release from 
imprisonment and at least two periodic drug tests thereafter, as determined by the court, 

fl The above drug testing condition is suspended, based on the court's determination that you 
pose a low risk of future substance abuse. (check ((applicable) 

l'You muss cooperate in the collection of DNA as directed by the probation officer. (check LIapplicable) 

[2f You must comply with the requirements of the Sex Offender Registration and Notification Act (42 U.S.C. § 16901, el seq.) as 

directed by the probation officer, the Bureau of Prisons, or any state sex offender registration agency in which you reside, work, 
arc a student, or were convicted of a qualifying offense. (check ((applicable) 

6, 0 You must participate In an approved program for domestic violence. (check ((applicable) 

You must comply with the standard conditions that have been adopted by this court as well as with any other conditions on the attached 
page. 
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Eiii Jacb ett:Wtter 
tdgnil'Page 4 of' 

:cAiUMW3R $:1-CR-GQO2-iOi 

STA1'DAI CCiNDITIONS OF SUPERVISION 

As part. of your supel ycd. rb ase1-you inustompywiTh thefollowing stndaixl qondit is'ofuperyis1oii, These conditions arc imposed 

beoaiise they es1ab11h the basin'xpcetaffons.or yur behavior wh1e on s sinand identi the minimum tools needed by probation 

offieers.to keep in ed,TeporttoThe court about, and bring aboutimproemenis lh:your ponduct and onditlon, 

1.. 'bu mustreppxt.t9 the. pfqtIog:omo'h tli feOrl Judietal .distTietwhera you.-are-authorized. to-reside ,w1thinTh hours of your 

reise from Jiprls1lnzuetit uiless t120 plobahon officer instructs you to rCpprt to a different piobanon office or wthm a diffetcnt time 

frame. 
2 Aiter jitfflitlly pt'ng to ti probatior office, you will receive instructions from the coult or the probation officer about bow and 

wbtyot liiust tepert to the proba6n offlcer and you must report to the pba'tiau Officer as (nstrueted 
3 You inust not knowingly leave the federal judicial aistiict wijele yOuni o authoIzed tcreside Without first getting pemussioii from the  

equrtor the probation ofticer, 
4.. You must answei truthfully' the questions asked by yoifr ptohatlou oTfic.er - 

5 You must live at a place approved by the probation qfficr Xfyou plan to change where you live or anytbingabout your living 

arrangements (such as the people you live With) you must notil the probation officer at least 10 days before tile changa If notrtring 

the probation fficei In advance is not possible due to unanticipated OirciuristanOes you must nonI, the probation officer within 72 

hours of becopiing wár ol1a change or expected change 
6. Yen nust:nllow the prObation':officer..to visit yQU at any timc at your bom or e sewliere, and yoi must permit the probation officer to 

takO any tuma prohibed by the condItions of your supervision that he or s1i observes in plain view 
7, Y04 must woric full -tune (at least 3Q hours per week) at a lawful type of employment1  UnleS the piobatjn Qificer excuses you from 

doing.ip. If you do not have full-time employment you muat try to find ftill-tfine employment, unless the probation offIcer excuses 

you from doing so. IfyouplatiO chatige hte you work or mithhig about yourwork(sich•asyuur position bx. job 

respoutibilities), you must  notIjtiie probation officer at  least 1.0 days before the cIigc. If'iitifng the probation officer at least 10 

days in advance is not possible due to unantlOipUtad en tuitnstanccs, you must not' the pi obation officer within 72 horns of 

beqiiing awam of a change or expected change. 
Ypu must not communicate or interact with someone youlmow is engaged in ci-lininul acth'ity. If you know someone has been 

eonvhited.ofa felony)  you thust iiotknowingly communicate or intetaCt with-that person without first getting the permission of the 

PTO bittJn fticer. 
9. If you. are arrested- or quesded..bya law enfu.tcarnont 0!Iicer. you stnotiy the proba 1on.officer within 7-2 hours. 

10 You must not owii, posseas, or liavç ajqesS to 0'0reaPm,,-absmuilltionj i6tructive device, or dangerous-weapon (i e anythmg that was 

4asigned, 6r* was inodifed for, the speorfipuipose of causing bodily Injtuy of death io nothe person uch 0 nunchakus or Lasers) 

11 '!ou must not act or-maW any agreement with a Iaw.pnfbraement agenOytq notes a oorifidentid human source-or informant without 

fil'st gettIng the poumssion of the 00u1't 
12 Ithe prdbation officer deteruTunes that you pose a risk to anotbe; peison (moludiug itn organlation), the probation officer may 

.require you to noti1/ the person abnUt the risk and you must comply with that instruction The probation of/leer may contact the 

;'pfS9i) arid confirm thatyou have notitlod the personabout the ilsk - 

13 ou must follow the instructions of the piubation officer related to the 

U.S Probation Office Use Only 

A US, prebauenpfflcer has instructed,  tn on the conditions  specified by the court and has provided me with a written-copy-of this 

u4giaeht ontaith these conditions. Tunderstand-addifional.informationregarding,thcae epudifions i.avaikbl at the www.uscourts.Ov. 

Defuidanjs ftia5thve. , --
. 

Date 
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Case 3:15-cr-00012-JAJ-S133 Document 71 Filed 01/23/17 Page 6 of 9 
AO 2450 (Rev, 11/16) judglnQnt inn Criminal Case 

Vt 
Sheet 3C—Supervised Release 

DEFENDANT: Jacob Scott Walters 
Judgment Page: 6 of 9 

CASE NUMBER: 3:15..Cft00012-001 

ADDITIONAL SPECIAL CONDITIONS OF SUPERVISION 

The defendant shall submit to a search of his person, property, residence, adjacent structures, office, vehicle, papers, 
computers (as defined In 18 U.S.C. § 1030(e)(1)), and other electronic communications or data storage devices or media, 
conducted by a U.S. Probation Officer. Failure to submit to a search may be grounds for revocation. The defendant shall 
warn any other residents or occupants that the premises and/or vehicle may be subject to searches pursuant to this 
condition. An officer may conduct a search pursuant to this condition only when reasonable suspicion exists that the 
defendant has violated a condition of his release and/or that the area(s) or item(s) to be searched contain evidence of this 
violation or contain contraband. Any search must be conducted at a reasonable time and in a reasonable manner. This 
condition may be invoked with or without the assistance of law enforcement, Including the U.S. Marshals Service. 
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Case 3:15-cr-00012-JAJ-SBJ Document 71 Filed 01/23/17 Page 7 019 
AQ 24511 ((tcv, .11/16) Judgment in a C ulpal Case. 

ShCt.5 - Criminal MoneTar' Penalilis 

DEFENDANT: Jacob Scott Watters 
. Jiid4ientPap. 7 of  

CASE NUMBER; 3;1-QR-0001'2-001 
CRIMINAL MONETARY PENALTIES 

The defendant mustpey the total crimixial nionet pnaltie..;pnd tlie•schddt4e of paymetit on Sheet 6.. 

Assessment JYTA Assessment ' . . estitut1ón 
TOTALS $ 100.00 $ 0[00. $0.00 $ OMO 

o The de lnaton.ofrstitutioii Is dfóJTd until . An Amendetljudgmeiit bi a Qriniiiat base 40 21/5,C) will be entered 

Uftruci de.temiinatkfl. 

0 The defendant irnist make restitution (including comniu!lity r$titudon) tothe.folkw1ng payces lathe amount listed below. 

If thedefendaut makes a:par.tial  payment, each payee shall re.beive an pproximateIy.ptoportionedpaymQnt, unless --specified  otherWise In 
the priority,  order oi;percentaepayment column beloW. HQwever, pursiait td.iS US,C. § .3664(i), .alJ.n*nfo dera1 victims must be paid 
befoteThö United States is paid. 

Name of Payee Restitution Ordered. Priority QrPercentage 

TOTALS $0.00 

Cl., Restitution amount ordered pursuantto plea agreemnt $ 

El The 4,kfeadgnt tqq~t pqy fntrest qn res itution and a,finofinore• than $2500 unless the restitution or, fine is paid in full before the 

fifteenth day after the date of tliejudment. pursuant to 1-8.0 5.Q, §1612(0, All of the payment options on Sbeet 6 may be subject 

to penaltiesfordelinquency and default, pursuant to 19 U.S.C. § 36l2(g) 

The Ooiirt determined tht.the defendant does not have the ability to pay interest and it is ordered that; 

0 the interest requirement is waived for the 0 fine 0 restitution. 

0 he interest reqdfrment for the 0 fine El restitution is modified as follows: 

Justice for Victims of T1nffiCkg Act of 2015, Pub. L No.. 114-2. . . 
indinga ho total amørtnt ot losses are required under Chapters 109A, 110, IIOA and 113A  of Title 18 for  offenses committed on or 

ftcrScpteffiber13,.]994, but b.efbrøAptil 23,. 1596. - 
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Case 3:15-cr-00012-JAJ-SBJ Document 71 Filed 01/23/17 Page 8 of 9 
AO 245B (Roy. 11/16) Judgment In a Criminal Case 
vi Skeet6—SchedutcofPsymenls 

DEFENDANT: Jacob Scott Wafters 
Judgment Page; 8 of 9 

CASE NUMBER: 3:15-CR-000 12-001 

SCHEDULE OF PAYMENTS 

Having assessed the defendant's ability to pay, payment of the total criminal monetary penalties Is due as follows: 

A 5( Lump sum payment 01$ 100.00 due Immediately, balance due 

0 not later then ,or 
L' in accordance 0 C,  0 D,  [1 E, or F below; or 

B 0 Payment to begin immediately (may be combined with [] C, 0 D, or 0  F below); or 

C 0 Payment in equal (e.g., weekly, monthly, quarterly) installments of $ over a period of 

(e.g., months or years), to commence -(e.g., 30 o)- 60 days) after the date of this judgment; or 

D fl Payment in equal (e.g., weekly, monthly, quarterly) Installments of $ over a period of 

(e.g., months or years), to commence - 
(e.g., 30 or 60 days) after release from imprisonment to a 

term of supervision; or 

E (J Payment during the term of supervised release will commence within (e.g., 311 or 60 days) after release from 

imprisonment. The court will set the payment plan based an an assessment of the defendant's ability to pay at that time; or 

F [ç( Special instructions regarding the payment of criminal monetary penalties; 

All criminal monetary payments are to be made to the Clerk's Office, U.S. District Court, P.O. Box 9344, 
Des Moines, IA. 50306-9344. 
While on supervised release, you shell cooperate with the Probation Officer In developing a monthly payment plan 

consistent with a schedule of allowable expenses provided by the Probation Office. 

Unless the court has expressly ordered otherwise, if this judgment Imposes imprisonment payment of criminal monetary penalties is due during 

the period of Imprisonment. All crimnal monetary penalties except those payments mae through the Federal Bureau orPrisons' Inmate 
Financial Responsibility Program, are made to the clerk of die court. 

The defendant shall receive credit for all payments previously made toward any criminal monetary penalties imposed. 

0 Joint and Several 

Defendant and Co-Defendant Names and Case Numbers (including defendant number), Total Amount, Joint and Several Amount, 
and corresponding payee, if appropriate. 

0 The defendant shall pay the cost of prosecution. 

o The defendant shall pay the following court cost(s): 

The defendant shall forfeit the defendant's interest in the following property to the United States: 

an Alcatel cellular phone (SN: 013122000953072); an Alcatel cellular phone (SN: 013584001195153); an IPhone touth 

with black case (SN: CCQ0005EIDCP9); an IPhone touch with red case (SN: Unknown); a Samsung phone with 

memory card (SN: 536OLGSMH); an Acer laptop computer (SN: LUS780Y0029180C70F2500); 

'Payments shall be applied In the foltowinjordor: (I) assessment (2) restitution principal (3) restiut1on Interest, (4) fine princlpal,(5) fine 
interest, (6) community  restitution, (7) JV TA assessment, and Mcosts, including cost o?prosecutlon and court costs. 
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Case 3:15-cr-00012-JAJ-SBJ Document 71 Filed 01/23/17 Page 9 of 9 
AO 2450 (icv, 11/16) Judgment Ina Criminal Case 

A Sheet 6B— Schedule of Payments 

DEFENDANT: Jacob Scott Wafters 
Judgment Page: 9 of 9 

CASE NUMBER: 3:1 5-CR-00012-OO1 

ADDITIONAL FORFEITED PROPERTY 

two SanDisk micro cards; a Samsung Sidekick phone (SN: R3IGI0GWDRE); and an Alcatel OneTouch cellular phone 
(SN: 860498010198146) as outlined In the Preliminary Order of Forfeiture entered on September 21 2016. 
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UNITED STATES COURT OF APPEALS 

FOR THE EIGHTH CIRCUIT 

No: 17-1271 

United States of America 

Appellee 

V. 

Jacob Scott Watters 

Appellant 

Appeal from U.S. District Court for the Southern District of Iowa - Davenport 
(3:15-cr-00012-JAJ-1) 

ORDER 

The petition for rehearing en banc is denied. The petition for rehearing by the panel is 

also denied. 

Judge Kelly did not participate in the consideration or decision of this matter. 

July 18, 2018 

Order Entered at the Direction of the Court: 
Clerk, U.S. Court of Appeals, Eighth Circuit. 

Is! Michael E. Gans 


