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@Anited States Court of Appeals
Ifor the Eighth Civcuit

No. 17-1271

United States of America
Plaintiff - Appellee
V.
Jacob Scott Watters

Defendant - Appellant

Appeal from United States District Court
for the Southern District of lowa - Davenport

Submitted: December 15, 2017
Filed: May 2, 2018
[Unpublished]

Before WOLLMAN, LOKEN, and MURPHY, Circuit Judges.

PER CURIAM.

In 2016 Jacob Watters pled guilty to receipt of child pornography under 18
U.S.C. §2252(a)(2). Atsentencing, the district court' determined that Watters' prior

'The Honorable John A. Jarvey, United States District Judge for the Southern
District of Iowa. ‘



Towa conviction for Lascivious Acts with a Child qualified as a predicate offense for
enhanced sentencing under 18 U.S.C. § 2252(b)(1) and sentenced him to 240 months
imprisonment. Watters appeals his sentence. We affirm.

L.

In 2013 Watters pled guilty to one count of Lascivious Acts with a Child, [owA .
CoDE § 709.8. Watters, nineteen at the time, had carried on a sexual relationship with
A.L., atwelve year old girl. In 2014 Iowa police learned that Watters had exchanged
sexually éxplicit photos wiih a fifteen-year-old California girl. Officers searchéd his
home and discovered multiple electronic devices containing a total of about 400
sexually explicit photos of six minor girls, including A.L. and T.W., who were
seventeen when the photos were taken: The photos of A:L. predated Watters' 2013 .-
conviction, and he procured photos of the four other girls-after extensive online.

communications in 2014 and early 2015.

In February 2015 Watters pled guilty to receipt of child pornography, 18 U.S.C,
§ 2252(a)(2). Section 2252(b)(1) mandates a 5-20 year sentence for anyone who
violates § 2252(a)(2), but increases the mandatory sentence to 15-40 years when the
defendant has a prior conviction for certain sexual offenses. At sentencing, the
district court found that Watters' 2013 Iowa conviction (lascivious acts with a child) .
qualified as a predicate offense under § 2252(b)(1). ~ He thus had 'a mandatory .
minimum of 15 years and a maximum sentence of 40 years. '

The district court determined that Watters' guideline offense level was 36
(including a five level "relevant conduct" enhancement of his base offense level under
U.S.S.G. § 2G2.1(d)(1)). The district court calculated a guideline range of 210-262

months and sentenced Watters to 240 months imprisonment.




II.

Watters first argues the district court improperly applied the relevant conduct

enhancement and thus his total offense level should have been 35 rather than 36,
resulting in a guideline range of 188-235 months. "We review the district court's
interpretation of the guidelines de novo and the court's relevant conduct
determination for clear error.” United States v. Allebach, 526 F.3d 385, 388 (8th Cir.
2008) (citation omitted). o

¢« Section 2G2:1(d)(1):states:."If the offense-involved the exploitation of more

than one minor, Chapter Three, part-D (Multiple Counts) shall be applied.".
Application Note 7 under § 2G2:1 clarifies that "if the relevant conduct of an offense
of conviciion includes more than one minor being exploited, whether specifically

cited in the count of conviction -or not, each such minor shall be treated as if

contained in a separate count of conviction." Under §3D1.4, a defendant's offense:

level may be enhanced by 5 units if he has more than 5 incidents of relevant conduct
and 4 units for between 3.5 to S incidents of relevant conduct.

"Relevant conduct" consists of all acts and omissiens committed by the,

defendant "that occurred during the commission of the offense of conviction, in

preparation for that offense, or in the course of attempting to avoid detection or -

responsibility for that offense.” § 1B1.3(a)(1)(A). Relevant conduct is a "broad

concept” that "includes activities that occurred before the date identified by the -

indictment as the starting date of the offense." United States v. Burman, 666 F.3d

1113,1119(8th Cir. 2012) (citation omitted). "Conductunderlying a prior conviction
is not relevant to the instant offense if the former conviction was a 'severable, distinct
offense’ from the latter." United States v. Weiland, 284 F.3d 878, 881 (8th Cir. 2002)

(citation omitted).




The district court determined that Watters had six incidents of relevant conduct
and thus enhanced his offense level five units. Watters argues the district court
should have only enhanced his offense level four units because his conduct toward -
victims T.W. and A.L. is irrelevant. Watters procured sexually explicit images of
T.W. in person when the two were seventeen and in a romantic relationship. He
argues that his conduct toward her was distinct from his 2014 behavior. Additionally,
Watters argues that his conduct toward A.L. is irrelevant because it occurred prior to
his 2014 offense and the photos were taken in person rather than online. Watters
continued to possess the images of T.W. and A.L. until 2014, however, so his conduct
"occurred during the commission of the offense of conviction." § 1B1.3(a)(1)(A).
Thus, the district court did not clearly err when it made its relevant conduct findings
under § 1B1.3(a)(1)(A) and applied that enhancement.

III.

Watters also argues the district court erred in determining his prior conviction
for Lascivious Acts with a Child, lowa CODE § 709.8, qualifies as a predicate offense
under 18 U.S.C. § 2252(b)(1). Whether a defendant's prior conviction qualifies as a
predicate offense under § 2252(b)(1) is reviewed de novo. United States v. Weis, 487
F.3d 1148, 1151 (8th Cir. 2007).

We need not decide whether the district court erred in determining Watters'
prior conviction qualified as a predicate offense because even if the court erred, the

error would have been harmless. "When the district court would have imposed the

same sentence absent an error, such error is harmless." United States v. Jauron, 832
F.3d 859, 864 (8th Cir. 2016). After sentencing Watters to 240 months, the district
court stated: "It is the same decision the Court would have reached even if
[defendant's prior conviction] does not qualify to enhance the mandatory minimum
or maximum sentence. This sentence was largely driven by, of course, the behavior

and the Court's belief in the reasonableness of the Guideline range." Watters'

4. -




sentence also was within the mandatory sentence of 5 to 20 years so that any error in

the-application of the enhancement would be harmless.

Accordingly; the judgment of the district court is.affirmed. .
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‘UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF IOWA
* UNITED STATES OF AMERTCA ) JUDGMENT IN A CRIMINAL CASE
’ V. ) '
Jacob Scott Watters % Case Number; 3:15-CR-00072-001
g USM Number: 15228-080
9 Terearice L. McAtee
o o Defendsnt’s Attamey
THE DEFENDANT: ‘

#fpleaded golty tycounis) T of the ndiotmeiit filed on Februaty 19, 2015.
T pleaded nolo canfenders fo count(s)
which was accepted by the couit,

[71ivas found guilty on count(s)
aftera plea 6f not guilty.

‘Thedefendant is adjudicgted guilty of these offenses:

Title& Section

2
o

ot R AN RGN SIASKTS ]
7] See additiona) connt{s).on page 2.

The defendsint is senténced as provided inpages 2 through 9  of this judgiment, Tho.sentence i imposed-pursuant to the
:Sentenitig ReformeActof 1984, :
EJThe defeadant has been found nof;guilty on count(s) ‘
. :'Efcomz((s)' .One is Clurs digmissed on the.mofion of the United States.
., Ttis ordered that the aefbndalir yuist notify the Unite‘?,States attorney for this district within 30 :dagxs of any change of name, residence,
orimailing addvéss until all fines; restitition, costs; and special assessments fmposed by this judgment are tully paid.. Ifordered to pay restitution,
tHe defendant most hotify the court and United States-attorney of material changes in econdmic circumstances.

January 23, 20117
Daig of Imposition of Judgment

,s:gnm@ac U O

John A. Jarvey; Chief U.S. District Judde
Nanio ofJudgs Title of Judige

Jandary 24,2017
Date
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vl Sheet 2 — Imprisonment

Judgment Page: 2 of 9

DEFENDANT: Jacob Scott Watters
CASE NUMBER: 3:16-CR-00012-001

IMPRISONMENT

The defendant is hereby committed to the custady of the United States Bureau of Prisons to be imprisoned for a

total term of:
240 months as to Count Two of the Indictment filed on February 18, 2016.

ﬂ The court makes the following recommendations to the Bureau of Prisons:

The Courl recommends the defendant be blaced at the Bureau of Prisons’ facility located at either Oxford, Wisconsin, or
Sandstone, Minnesota, to provide the defendant with vocational training and to be as close to his family in [owa as possible.
ﬂ The defendant is remanded to the custody of the Un;'ted States Marshal.

[J The defendant shall surrender to the United States Marshal for this district:
O at - Jam [ pm on

[J as notified by the United States Marshal.
[J The defendant shall surrender for service of sentence at the institution designated by the Bureay of Prisons:

) before on
[ as notified by the United States Marshal,
[ as notified by the Probation or Pretrial Services Office.

RETURN
1 have executed this judgment as follows:
Defendant delivered on to
a , with a certified copy of this judgment.
UNITED STATES MARSHAL
By

DEPUTY UNITED STATES MARSHAL
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vl Sheat 3 — Superviscd Release

DEFENDANT: Jacob Scott Watters Judgment Page: 3 of 9

CASE NUMBER: 3:15-CR-00012-001 .
SUPERVISED RELEASE

Upon release from imprisonment, the defendant shall be on supervised release for a term of :
Ten years as to Count Two of the Indictment filed on February 19, 2016.

. MANDATORY CONDITIONS

You must not commit another federal, state or local crime.

You must not unlawfully possess a controlled substance, .

You must refrain from any unfawful use of a controlled substance. You must submit to one drug test within 15 days of release from
imprisonment and at least two periodic drug tests thereafier, as determined by the court,

) The above drug testing condition is suspended, based on the court’s determination that you
pose a low risk of future substance abuse. (check ifapplicable)
&€ You must cooperate in the collection of DNA as directed by the probation officer. (check if appitcable)
4 You must comply with the requirements of the Sex Offender Registration and Notification Act (42 U.S.C. § 16901, e/ seq.) as

directed by the probation officer, the Bureau of Prisons, or any state sex offender registration agency in which you reside, work,
are a student, or were convicted of a qualifying offense, heck i applicable)

6. [3 Youmust participate in an approved program for domestic violence. (check if applicable)

W

>

‘You must comply with the standard conditions that have been adopted by this court as well as with any other conditions on the attached
page. :

Page3 of 9
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¥l Shool 3+— Superviséd Reétease

DEEENDANT: Jacob SottWatters - Judgritont Pago: 4 of D
CGASENUMBER: $:16-CR-00012-001

STANDARD CONDITIONS OF SUPERVISION

Asplist-of your superyised rz_al'f:'ase,-you must comply -with the-following standard conditions-of supetyision, These conditiony are imposed
beoause they establish the basia expestations for yoyr behavior while on sipervision:and {dentify the minimum tools needed by probation
officers.to keep informed, report tothe court about, and bring #bout improvements Jiyour conduct aud conditlon, '

the probstion-offiee in thip federal Judicial district-whers yoware-authorized to.reside within 72 hougs of your
Grinjent; unless the probation officer instructs you'to repbit to a different probation office or within a different time

1. You mustrenon.t?
refense from inprds
Tramy

<, R .

After initially reporting:to theprobation offlce; you will teceive instructions from the court or.the probation officer about hidw and
when you must repert to the proba(ion off_’xpek and you must feport'to flie probation officer s fnstrueted. .

You must ot knowingly-leave the federal judicial district whefe youate authovized to reside without first getting permission from the

upiitt, or the probation officer,

L N

You must answer truthfully the questions asked by your pobation officer. . o

You must live at a place dpproved by the probiation officer, Ifyou plan tochange where you live ar anything about your living

Firsnigements (such 43 the people you liveswith), you must nofify the probation officer at least 10 days before the change. 1f notifying,

the.probation officer.in advance is not possible due ta whantioipated ircimistances, you must hotify the probation officer within 72

Hours of beécoming awateof e change or expeoted change. o :

Vou nust-gilow theprobation-officer.to visit yau at any time at your homg or clsewhere, and you inust permit the probation officer to

taka any items prohibifed by the conditions of yout sipervision that he or'slig observes in plain-view.

7, Yoymuystwork foll time {at st 30 hours per-week) at 4 lawful type of employment,-unless thé probatjon officer excuses you from

doing 8p. If you de not-have full-time-employment you must try to find filll-time enmiploymient, unless-the probation-officer excuses

you from doing so. Tf you.plan to change where you work or aything about your work (sych-as your position or, yourjob :
tespongibilities), you must notify the probation officer-at least 10 days before the chiange. If =xidﬁ.t§r;ing the probation officer at least 10
days in advance:is not possible dite o unanticipsted citeumstances; you-must notify the probation officer within 72 houts of
beconing aware of a thange or expected change:

8. Ypu must not communicate or interact with someone you know is engaged’

convicted of a folony, yo ihust et knowingly comsmunicate or interact with.

f%’_rdbmipn‘ officer. _ i

g: Tfyou are arrested or questibned.by:a law enfoicemont officer, you must snotify the probation, officer within 72 houts.

16, You mustnot.own, possess, or have agqess 10 g firearm,-ammunition; destorctive device, or dangerous-weapon (i,e enything. that was

dasigned, orwas modified for, the specific-purpese of camsing bodily irjaty of death fo ariothel person such ag nunchakus or tasers).

11, Yowmust not-act ot make any agreement with & law griforeement-agenty 1o aot s 2 cortfidential human.source-er informant without

P

o

ifi crimind] acfivity. fyou kuiow someone hes been
that person without first getting the permission of the

. fitst petting the figlmission of the'court: 4 . .

12. Ifthe probation officer determines that you pase& visk to anothey person (ieliding an orggnizdtion), thie probation officer may
require you to notify the person ationt the risk and you must comply with that instruction. The probation officer may contact the

- ;g;,fsgn and confirni that'you have notifiod the person about the risk, )

13, You must follow the insiractions of the probation officer related to the eonditions of shpervision,

U.8. Probation Office Use Only

A U8, probation officer has instructed e on the sonditions specified by the court and has provided me witlra written-copy-of this
judgment gontaining these conditions. T understand additional information regarding thiese conditions is availablé at the www.uscoUrts. gov.

Date

Defendany's Signatute.

Page 4 of 9.
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vl Sheel 3C — Supervised Release
——
DEFENDANT; Jacob Scoftt Watters Judgment Page: 6 of 9

"CASE NUMBER: 3:15-CR-00012-001

ADDITIONAL SPECIAL CONDITIONS OF SUPERVISION

The defendant shall submit to a search of his person, property, residence, adjacent structures, office, vehicle, papers,
computers (as defined in 18 U.S.C. § 1030(e)(1)), and ather electronic communications or data storage devices or media,
conducted by a U.S. Probation Officer. Failure to submitto a search may be grounds for revocation. The defendant shall
warn any other residents or occupants that the premises and/or vehicle may be subject to searches pursuant to this
condition. An officer may conduct a search pursuant to this condition only when reasonable suspicion exists that the
defendant has violated a condition of his release and/or that the area(s) or item(s) to be searched contain evidence of this
violation or contain contraband. Any search must be conducted at a reasonable time and in a reasonable manner. This
condition may be invoked with or without the assistance of law enforcement, Including the U.S. Marshals Service.

Page 6 of| 9
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¥  Sheet 5 — Crimiinel Monetry Penaitics

DEFENDANT: Jacob Scott Watters Tudgient Page: 7 of 9
('ASE NUMBER: 3:15-CR-00012-001 .
CRIMINAL MONETARY PENALTIES

The defendant mustpay the total criminal monetay _p_enalties;under theé-sehedule of payments on Sheet 6.

: Assessment JVTA Asscssment *- Fine Restitution
TOTALS § 100.00 § 0.00. i $0.00 $ 0.00
[ The determination.of réstitution is déféréd until . An Anended Judgment i a Crimivial Case (40 2456‘) will be entered

after such defermination.

T The defendant must make restitution (including community restitution) to the following payees inthe amount listed below.

If the defendant makes a-partial payment, each payee shall receive an approz{im.atel)ﬁpro ortioned paymént, imess:specified otherwise in
the priority order or.percentage payment column elow. However, purstant to-18 U.5,C. § 3664(1), all.nanfederal victims must be paid
before the United States is paid.” -

Name of Payee Total Loss** Restitution Ordered. Priori
7 o ~) T < v 3 = = *! 22 ey A R

KT 75

TOTALS ' :

[1  Restitation amount ordered pursuant to plea agreement §

[0 The defendant must pay interest on restitution and & fine of more than $2;500, unless the testitution or. fine is paid in full before the -
fifteenth day afier the date of the judginent, pursuant 10 18 U:S.C. §3612(f), All of tlie payrient options on Sligét 6 may be subject
to penalties-for delinquency and default, pursuant to 18 US.C. § 3612(g). ‘

{7 The court determined that the defendant does not have the ability (o pay interestand it is ordered that:
[0 the interest requirement is walved forthe [ fine L[] restitution,

[7 the interest requitement for the  [J fine [ restitution is modified as follows:

* Justice for Victims of Trafficking Act of 2015, Pub, L. No. 114-22. , . ) L
#3 Rindings for the total amgont ol lossqs,a’rejie%xguéd undér Chaptets 1094, 110, 110A, and 113A of Title 18 for offenses committed-ofi ot
after Septei! her:13,.1994, but before Apyil 23,1996,

Page 7of 9 |
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vl . Sheet 6— Schedule of Payments

Tudgment Page: 8 of §

DEFENDANT: Jacob Scoft Watters
CASE NUMBER: 3:15-CR-00012-001

SCHEDULE OF PAYMENTS
Having assessed the defendant’s ability to pay, payment of the tofal criminal monetary penalties i3 due as follows:
A M Lump sum payment of § _100.00 dus immediately, balance due
[0 not later than - ,or

i inaccordance ¢ Ob @b Bor o ¥ below; or
B [J Paymentto begin immediately (may be combinedwith [JC, [JD,or {JF below); or

[J- Payment in equal (e.g., weekly, monthly, quarterly) installments of $ over 4 perlod of
{e.g., months or years), t0 commence ‘ {e.g., 30 or 60 days) after the date of this judgment; or

D [] Paymentinequal (e.g.. weekly, monthly, quarterly) installments of $ ' - over a period of
fe.g., months or years), fo commence {e.g. 30 or 60 days) after release from imprisonment to a

term of supervision; or

E [J Payment during the term of supervised release will commence within (e.g., 30 or 60 days) after release from
imprisonment. The court will set the payment plan based on an assessment of the defendant’s ability to pay at that time; or

F M Special instructions regarding the payment of criminal monetary penalties:

All criminal monetary payments are to b made to the Clerk's Office, U.S. District Court, P.O, Box 9344,

Des Moines, IA. 50306-9344.
While on supervised release, you shall cooperate with the Probation Officer in developing a monthly payment plan

consistent with a schedule of allowable expenses provided by the Probation Office.

Unless the court has expressly ordered otherwise, if this ligdgment imﬂloses imprisonment, payment of criminal monetary penalties is due during
the period of imprisonment. All crimnal monetary penalties, except those payments made through the Federal Bureau of Prisons’ Inmate
Financia! Responsibility Program, are mado to thé clerk of the court. .

The defendant shall receive credit for all payments previously made toward any criminal monetary penalties imposed.

O Joint and Several

Defendant and Co-Defendant Names and Case Numbers (including defendant number), Total Amount, Joint and Several Amount,
and corresponding payes, if appropriate, .

[1 The defendant shall pay the cost of prosecution.
The defendant shall pay the following court cost(s):

0
E{ The defendant shall forfeit the defendant’s interest in the following property to the United States:

an Alcatel cellular phone (SN: 013122000953072); an Alcatel cellular phone (SN: 013584001195153); an IPhone touph
with black case (SN: CCQGDOSFDCPS); an IPhone touch with red case (SN: Unknown); & Samsung phone with
memory card (SN: 5360LGSMH); an Acer laptop computer (SN: LUS780Y0029180C70F2500);

Payments shall be applied in the following order: (1) assessment, (2) restitution rincinal, (3) restitution interest, (4) fine principal,(5) fine
int)e/{'gst, (6) commug?ty restitution, (7) JVTA assegst)nent, and (8) (co)sts, includinl;, cost of érgsecutggn and court cs)s%s. princlpal,3) f
’\\ :
Page 8 of 9
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vl Sheet 6B — Schedule of Payments

DEFENDANT:; Jacob Scott Watters

Judgment Page: 9 of 9
CASE NUMBER: 3:15-CR-00012-001

ADDITIONAL FORFEITED PROPERTY

two SanDisk micro cards; a Samsung Sidekick phone (SN: R31C10GWDRE); and an Alcatel OneTouch cellular phone
(SN: 880498010198146), as outlined in the Preliminary Order of Forfeiture entered on September 21, 2016.

Page 9 of ! 9







UNITED STATES COURT OF APPEALS
FOR THE EIGHTH CIRCUIT

No: 17-1271
United States of America
Appellee
\2
Jacob Scott Watters

Appellant

Appeal from U.S. District Court for the Southern District of Iowa - Davenport
- (3:15-cr-00012-JAJ-1)

()RDER
The petition for rehearing en banc is denied. The petition for rehearing by the panel is
also denied.
Judge Kelly did not participate in the consideration or decision of this matter.

July 18,2018

Order Entered at the Direction of the Court:
Clerk, U.S. Court of Appeals, Eighth Circuit.

/s/ Michael E. Gans



