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IN THE UNITED STATES COURT OF APPEALS
FOR THE FIFTH CIRCUIT Ps; 7N .

- No. 17-50626

A True Copy
Certiﬁed order issued Feb 27, 2018

STEPHEN ANTHONY MARQUEZ,

V.

LORIE DAVIS, DIRECTOR, TEXAS DEPARTMENT OF CRIMINAL
- JUSTICE, CORRECTIONAL INSTITUTIONS DIVISION,

Respondent-Appellee

Appeal from the United States District Court
for the Western District of Texas

ORDER:

Stephen Anthony Marquez, Texas prisoner # 01869138, moves this court
for a certificate of appealability (COA) to appeal the denial of his 28 U.S.C.
§ 2254 application wherein he sought to challenge his conviction of three
counts of aggravated sexual assault of a child YOuiig“er-thaﬁ 14 years of age.
He argues that his trial counsel was ineffective for failing to investigate the
reliability of statements Marquez made to medical providers and to obtain an
expert psychiatric witness regarding his mental condition when he made the
statements; failing to obtain his medical records and the business records
affidavit and to investigate them prior to trial; and failing to object to the trial
court’s order that statements contained within the medical record were not

hearsay. He also argues that his appellate counsel was ineffective for failing

ropendif A
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to challenge the admission of Marquez’s medical records into evidence on the
ground that the admission was an abuse of discretion by the trial court; failing
to raise a prosecutorial misconduct claim related to the State’s use of the
medical recdrds; failing to argue éhat the reliance on the business records
affidavit violated Marquez’s rights under the Confrontation Clause; failing to

argue ineffective assistance of trial counsel related to trial preparation and

research; failing to argue that the State violated attorney-client privilege by

soliciting testimony from Marquez’s sex offender therapist; and. failing to

challenge the admissibility of the statements contained in Lhe/meiiggl.regg\rds. .

) ‘-T’ins cou 'y'm only if Marquez has “made a ‘substanti;\l\_‘ o
showing/ofthe denial of a constitutional right.” 28 U.S.C. § '2253(0)(2). @ge

the dist#ict court has denied the-claims on the merits, “[t]he petitioner must
demonstrate that reasonable jurists would find the district court’s assessment
of the constitutional claims debaﬁable or wrong” or that “the issues presented
were adequate to deserve encouragement to proceed further.” Slack v.
McDaniel, 529 U.S. 473, 484 (2000) (internal quotation marks and citation
omitted). |

Marquez has not made the requisite showing. Consequently his motion

for a COA is denied. Id.

/s/ _Leslie H. Southwick

LESLIE H. SOUTHWICK
UNITED STATES CIRCUIT JUDGE
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IN THE UNITED STATES DISTRICT COURT
'FOR THE WESTERN DISTRICT OF TEXAS
AUSTIN DIVISION

STEPHEN ANTHONY MARQUEZ
' Petltloner,

v _ . CaseNo. A-16-CA-1057-RP

" LORIE DAVIS,
Respondent.

ORDER

On June 13, 2b17, the Court denied Petitioner’s application for habeas corpus relief. On
Juge 29, 2017, the Court receiVed Petiti'one.r’s“Motion to Alter or Amend Judgment.”

Because the Court denied »P\etitic-)ner’s application on the merits, Petitioner’s motion is
regardedasa successi\'u_a § 2254 application and is dismissed. See Gonzalez v. Crosby, 545U.8. 524,
530-32 & n. 4 (2005); Williams v. ThaZerv'602' F3d 291 (5th Cir. 20-10) (extending the Gonzalez
framework to Rule 59(¢) motlons) Petitioner has not obtamed leave to file a successive § 2254 _
motion. See 28 U.S. C § 2244(b)(3)(A), § 2254. Because § 2244(b)(3)(A) “acts as a jurisdictional
tor ¢ the digtrict conrt’s a:ss'ertmg. furisdiction over any successive habeas p¢t1t10n until [the Fifth
‘Circuit] has granted the pétiﬁoﬁer permission to ﬁle one,” the district court is without jurisdiction
to consider the action. Unzted States v. Key, 205 F.3d 773, 774 (Sth Cir. 2000)

It is therefore ORDERED that the Motion to Alter or Amend J udgment filed by Petitioner
on June 29, 2017, is DISMISSED.

It is further ORDERED that a certificate of appealal;ility 1s DENIEi), as reasonable jurists

could not debate the dismissal of the petitioner’s Rule 59(e) motion on substantive or procedural

Appendit &
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grounds, nor find that the issues presented' are adeciuate to deserve encouragement to proceed.
Miller-El v. Cockrell, 537 U.S. 322, 327 (2003).

SIGNED on July 5, 2017.

Rt

 ROBERTPITMAN
UNITED STATES DISTRICT JUDGE

1



U.S. District Court

Western District of Texas

THIS IS AN OFFICIAL NOTICE FROM THE COURT

| rje following transaction was éntered by the court at 7:31 AM CST on 7/21/2017:

Case N_amie: Marque,z -v. Davis
Case Number: 1:16-cv-01057-RP

Docket Text: - _

Text Order DISMISSING [17] Motion for Certificate of Appealability
entered by Judge Robert Pitman. The Court has already denied Petitioner a
certificate of appealability. (This is a teXtéonly entry generated by the court.
There is no document associated with this entry.) (tmj)

~

This is a text-only entry generated by the court.
There is no document associated with this entry.
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1

IN THE UNITED STATES DISTRICT COURT
~ FOR THE WESTERN DISTRICT OF TEXAS

AUSTIN DIVISION
STEPHEN ANTHONY MARQUEZ §
V. | ' § | A-16-CV-1057-RP
LORIE DAVIS g |

ORDER - .

Petitioner is pro se in this matter and has paid the full filing fee for this case. Before the Court
are Petitioner’s Application for Writ of Habeas Corpué under 28 U.S.C, § 22_5.4 aﬁd his
memoréndum n s.uvpportﬂo.f his application (Docket Entry “DE” 1), Respsndeht’s Answef (DE 7),
and,Petit_i_oﬁe’rfs Rg_ply (DE 11). Fc?r the reasons set forth bglqw, Petitioner’s Application for w»ritA
of Habeas éorpus is'(‘leniied. | -'

STATEMENT OF THE CASE

: Respondeht has custody of Pgtitioner pursuant to a conviction entered by the 22nd District
Court of Hays County, Texas. Petitioner was found guilty éf tﬁree counts of aggravated sexual
assault of a child, and sentenced to concurrent terms of fifty years’ imprisqnment. Petitioner asserts
he 1s entitled to federal habeaé relief because he was denied his right to the effective assistance of

counsel.

BACKGROUND | T
A.  Factual Background |
The following facts are taken from th¢ Texas Court of Appeals’ decis_ion denying Petitioner’s
.appeal: |
Appellant’s stepdaughter, “Anﬁa,’f told her mother in 2008 that appellant had

put his fingers in her vagina two years earlier. Anna testified at trial that he assaulted
her seven or eight times on different days. Anna’s mother, “Mary” testified that she

1
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called appellant to confront him and that he responded by saying “he knew eventually
that I was going to find out and that everything she said he did, he did and not to
worry about the police or anybody else because he was going to kill himself for what
he had done.” Mary testified that appellant then drove out to a lake and attempted to
kill himself by slitting his throat. His medical records include reports that he told
doctors that he had touched his stepdaughter inappropriately and that he was
remorseful.

At trial, appellant denied committing the offenses. He admitted to hav1ng
been suicidal but attributed that to his belief that his marriage was ending. He also
described an incident on a camping trip when Anna asked if he would massage her
feet, which was something he had done before. He said that, as he was massaging her
feet, he noticed that she put her hand on her private parts over her clothes. He
testified that he stopped the massage immediately and told her to go to bed.
Thereafter, he said, he did not feel comfortable around Anna. He felt awkward and
did not trust her. He testified that, when Mary called him two weeks later, Anna’s
accusations made him want to die. He did not recall telling hospital personnel that

'he had touched his stepdaughter inappropriately, but said he might have simply
agreed that he committed the offenses because he was confused and medicated
because of what he described as false accusations and his failing marriage. He also
indicated that Mary had threatened that the only way to save their marriage was to
seek counseling for the alleged sex offenses . :

Appellant testified that he continued to live with Mary and her daughters

periodically after the allegations were made. He said that he filed for divorce in 2010,

and only then did Mary obtain a protective order against him. He testified that the

divorce proceedings were contentious and that Mary told him that she would leave

him penniless and that he would have a hard time expiaining why he checked himself

into the hospital.
Marquez v. Staté, No. 03-13-00386-CR, 2014 WL 4414820, at *1-*2 (Tex. App.—Austin 2014, pet. .
ref’d).

B. Petitioner’s Criminal Proceedings

A grand jury indictment returned October 3, 2012, charged Petitioner with three counts of

aggravated sexual abuse of a child younger than 14 years of age, alleging these assaults occurred in
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October, November, and December 0£2006. (DE 6-24 at 4)." Prior to trial, Petitioner’s counsel ﬁled

a motion to suppress and a motion in limine with regard to evidence of Petitioner’s suicide attempt
P VAR .

upon leaming of the outcry, and his ensuing in-patient psychiatric treatment at a VA hospital. (DE
. 6-8 at 6-9, 12-78; DE 6-15 at 18-19). Petitioner’s counsel argued Petitioner’s VA hospital recotds

were comprised of hearsay and raised issues regarding Petitioner’s right to confront witnesses against 3&»{,{-
u——f/— .

———

_him. (DE 6-8 at 6-7, 12-78).2 Defense counsel also objected to the form of the business record

- "afﬁdavit authenticating the medical records, which objection was overruled. (DE 6-8 at 74-77). The

trial court ultimately concluded that the records were admissible as authenticated, but that defense

counsel could raise other objections to the admission of discreet portions of the records, (DE 6-8 at
' C \

the medical records were 1nadm1551‘t (DE 6 8 at 31, 36, 40,

. 74-76,77), and ruled that portions ¢

o4, 42,44,46).- fo R N e,
' : Defen.,e counsel also moved to exclude. testlmony by Mr Steege a chmcal social worker,
. (’}Y Lo [,.._ 1; MR S

“based on attornev—chent pr1v1lege (DE 6- 8 at 55-56, 68) M. Steege had mterV lewed Petitioner

A

twice, once as a prlvate client and once at the behest of Petltloner s counsel. (DE 6- 8 at 68-69). The

trlal courtruled that Mr. Steege’ stesnmony egardmgthe ﬁrstmeetmgwas adm1s51ble and excluded B}"

—_— §r‘b
- his testimony as to the second meeting, finding this testl(zhony barred by the c%octnne of attorney- :
n__/. ? -
A~ 5

chent pr1v1lege (DE 6-8at 70 72) \

Petltloner was represented by retamed counsel athis trial, (DE 6-5at 1 1), and testified during

the guilt phase‘of his trial. (DE 6-10.at 67-123). -After deliberating for less than an hour, (DE 6-10

! The initial police report was made in Bexar Ceunty. (DE 6-5 at 8). The allegations were
investigated in 2008 and “sent over to the Hays County Sheriff’s Department, and, apparently, nothing was
done on it until 2012.” (DE 6-5 at 7) ('tranéc’i’ipt of pretrial hearing on motion to lower bond).

2 The State Court Record in this matter is lodged at CM/ECF docket number 6.

o 3
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at 166; DE 6-11 at 7-8; DE 6-24 at 11), the jury found Petitioner guilty on all threé counts alleged
in the indictment. (DE 6-24 at 11-13). The jury was instructed to assess punishment at not less than
5 years, or more than 99 years or life imprisonment. (DE 6-24 at 14). The jury assessed punishment
at a term ofv,SvO years’ imprisonment and a ﬁne of $10,000 on'each count of conviction, (DE 6-24 at
17-22), and-the triél court ox;déred thaf the terms of conﬂne@ent be served concurrently. (DE 6-24

at 24-31).

e e

'@@Qgerﬁhrough counsel, moved for a new trial, (DE 6-24 at32-33). Petitio_ner,ailgged the

- . : _ _ _
- trial court had improperly admitted evidence and erroneously denied Petitioner’s request for a

continuance to review evidence, and that the verdict was contrary to t}he'l_aw and the evidence. (DE  ~._

~.

z  6-24at32-33). Because no order denying the motion appears in the record, it is presumed the motion “ \

was denied by:application of law.
Petitioner; through appqinted counsel, (DE 6-15 at 76), appealed his covﬁviction and sentence,

asserfing that the trial court erred by allowing the State to bolster the victim’s credibility through her

mother’s testimony" before the victim’s credibility was attacked. Marquez v. State, No.
03-13-00386-CR, 2014 WL 4414820, at *1-*2 (Tex. App.—Austin 2014, ,pet. ref’d). The Texas Court
of Appealsj denied relief and the Texas Court of Criminal Appeals denied a petition for diséretibnary
review. Id. | ”

Petitioner filed an application for state habeas relief, asserting he was denied his right to the

effective assistance of trial and appellate counsel. (DE 6-24 at 45-90). Petitioner’s appellate counsel

—

e

filed an affidavit in his state habeas action, refuting Petitioner’s claims that counsel’s performancz

was deficient. (DE 6-24 at 113-19). The ‘state trial court issued an order denying the state writ on
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March 3,2016. (DE6-24 at 120). The Texas Court of CEmiﬁéiXbpeals denied relief without written
order. (DE 6-23). e T T s
C. Petitioiler’s Federal Habeas Claims
Petitioner rajses seven claims that his trial and appellate counsels .perfom_iance, was
unconsﬁtutionally deficient. (DE 1 & 1-1). Petitioner asks fhis Court to vacate his convictions and

enter a judgment of acquittal. (DE 1).

'Réspond'fc‘nt_vall'ows that the petition is timely and that Petitioner properly exhausted his

federal habeas cl_aiins in the state courts. (DE 7 at 4).

ANALYSIS
A " The An_titéi_‘rdri_sm and Effective Death Penalty Act of 1996
vTh._g Sup'rvemer Court summarized the b‘ésic principles established by the Court’s many cases
| interpreting the 1996 An_titerrori‘sm and Effe;;tivc Death Pegalty Act in Harrington v. Richter, 562
us. 86, 97-100 (2011). The Supreme Court noted that the starting point for any federal court 5
/revieWing a state conviction is 28 U.S.C. § 2254, which sta_tes:
/ "~ Anapplication for a writ of habeas corpus on behalf of a person in custody pursuant
' to the judgment of a State court shall not be granted with respect to any claim that

was adjudicated on the merits in State roceedings unless the adju'dication_ of
the claim— ' '

% j(%) resulted in a decision that was contrary to, or involved an
W unreasonable application of, clearly established Federal law, as
determined by the Supreme Court of the United States; or

(?) resulted in a decision that was based on an’ unreasonable
-~ determination of the facts in light of the evidence presented in the
State court proceeding.
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3

28 U.S.C. § 2254(d). The Court stated that “[b]y its terms § 2254(d) bars relitigation of any claim

‘adjudicated on the merits’ in state court, subj ect only to the exceptions in §§ 2254(d)(1) and (d)(2).”
Harrington,_562 U.S. at 98. : N : _ o
Section 2254(d) permits the granting of federal habeas elief in only threecircumstances:—
% (1) when the state court’s decision “was contrary to” federal law as clearly established by the
% holdings of the Supreme Court; (2) when the state court’s decision mvolved an ‘unreasonable
application” of such taw or (3) when the decision “was based on an unreasonable determmatlon of

the facts” in'light of the record before the state court Id at 100, cztmg 28 US C. § 2254(d) and

Wzllzams v. T aylor 529 U.S. 362,412 (2000). The “contrary to” requlrement refers to the holdings,

ﬂf

as opposed to the %lrc’t of the Supreme Court S de01s1ons at the tlme of the relevant state court e
:N‘T\.."'.z‘x{:‘, I AR Y FIRR YR :‘ N ~":~""""\ B R “ WL ‘*—(U‘\"“\l"‘ ;--"lf'.:';'fa{‘;‘""»

o

de01s1on Carey v. Musladzn 549U S. 70, 74 (2006), Dowthzttv Johnson 230 F.3d 733, 740 (Sth & o
(

Cir. 2000). Under the “contrary to” clause, a federal _habeas court may grant the writ if the state court

ke

arrives at a conclusion oppoSite to that reached by the Supreme Court on a question of law or if the
» 4/-—\ :

' state court decides a case differently than the Supreme Court on a set of materially indistinguishable

‘&c’t,sg. ‘Thalerlv. Huynes? 559 U,’S. 43, 47 (2010).

%— Under the unreasonable application clause of § 2254(d)(1), a federal court may grant the writ

“if the state court identifies the correct governing legal principle from .. . [the Supreme Court’s]
decisions but unreasonably applies that principle to the facts of the prisoner’s case.” Dowthitt, 230

F.3d at 741 (quotation and citation omitted). A state court’s determination that a claim lacks merit

p;;eclw,xde:; federal habeas relief so long as “fairminded jurists could disagree” on thi[egitim@ of

£ :
the state court’s decision. Yarborough v. Alvarado, 541 U.S. 652, 664 (2004). To be entitled to

e ————

relief, the p'etit’.oner ““must show that the state court’s ruling . . . was so lacking in justification that
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there was an error well understood and comprehended in existing law beyond any possibility for
fairminded disagreement.”’ Bobby v. Dixon, 565 U.S. 23, 24 (2011), quoting Harrington, 562 U.S.
at 103.

If this standard is difficult to meet, that is because it was meant to be. As amended
by AEDPA, § 2254(d) stops short of imposing a complete bar on federal-court
relitigation of claims already rejected in state proceedings. It preserves authority to
Ystc the writ in cases where there is no possibility fairminded jurists could disagree
that the state court’s decision conflicts with this Court’s precedents. It goes no
furthes. Section 2254(d) reflects the view that habeas corpus is a “guard against

_ _ ‘extreme malfunctions in the state criminal justice systems, ” not & substitute for

. orumaryerror correction through appeal. Jackson v. Vzrgzma 4431.8.307,332,n.5,
99 S.&t. 2781, 61 L.Ed.2d 560 (1979) (Stevens, J., concurring in judgment).

Harrington, 562 U.S. at 102-03 (some internal citations omitted). The Supreme Court, “time and

again, has instructed that AEDPA, by setting forth necessary predicates before state-court judgments

may be set aside, erects a formldable barrler to federal habeas rehef for pnsoners whose clalms have

m——

been adJudlcated in state court.” Grzm v. Fisher, 816 F.3d 296, 304 (Sth Cir.) (1nterna1 qur‘tatlons
‘_'__—-———'q

T ————

omltted) cert denied, 137 S. Ct. 211 (2016).
Ineffective at,51stance of counsel claims present mixed questions of law and fact Wzlhams

529 U.S. at 419. Scctlon 2254(_1(1) requlres a federal court to presume state court factual

—

determmatlons to be correct, although a petltloner can rebut the presumptlon by clear and convmcmg

e T
= S

ev1dence Wtke 545 U.S. 231, 24" (2005) This presumptlon extends not only to

.,'A ’

express findings of fact, but also to implicit findings of fact by the state court. Registerv. Thaler, 681

F.3d 623, 629 (5th Cir. 2012). The Supreme Court has “explicitly left open the question whether
§ 2254(e)(1) app_liesvin every case presenting a challenge under § 2254(d)(2).” Wood v. Allen, 558

U.S. 290, 300 (2010). However, the Fifth Circuit Court of Appeals has held that, while section

2254(e)(1)’s clear and convincing standard governs a state court’s resolution of “particular factual
e o .
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—>

' ( 1ssues ” the unreasonable determmation standard of section 2254(d)(2) governs “the state court’s

decrsron asa whole ” Blue v. Thaler, 665 F.3d 647, 654 (5th Cir. 2011). See also Hoffman v. Cain,

z\

|

i S T e

752. F.3d 430, 441-42 (Sth Cir, 2014) (“it is possible that, while the state court erred w1th respect to

one factual finding under § 2254(e)(1), it determination of facts resulting in its decision in the case
N
was reasonable under § 2254(d)(2).” (mternal quotatlons om1tted)) cert. demed 135 S. Ct. 1160 |

BRSNSt

P
- Plonc gt

eots). | o | '/i

This standard of reView applies to Petitioner’s federal habeas claims notwithstanding the fact

that the Texas Court of Crrmmal Appeals decrs1on denyrng reliefin Petrtloner s state habeas actlcn

e e b e it TV ¢

‘XV was unexplained. Although the state court did not make explicit findings, that does not mean the

\
‘,wkv_ﬁMh.,me:v ) -‘

e \

court “merel ly arrlved at a legal conclusron unworthy of t‘ie presumptlon of correctness Cantu V.

L T 'L.
C U s s W T

Collins, 967 F. 2d 1006 1015 (Sth Clr 1992) citing Marshall v. Lonberger, 459 U.S. 422, 433-34
(1983).If a state court'summarily denies a petitioner’s claims, the Court’s dvthority under AEDPA

is still limited %o determining the reasonableness of the ultimate decision. (Jharles v. Thaler, 629

* F.3d494, 498-99 (5th Cir. 2011); Catalan v. Cockrell, 315 F.3d 491,493 (5th Cir. 2002). When state

habeas relief is denied without an opinion the Court "must assume that the state court applied the

e - Ck
G

proper “clearly estabhshed Federal law and then determme whether the state court dCCISIOD was

-
B i

-y
Tt et~ . o o — : et . oA
e e T n daus, e e i . -

contrary to” or an Ob_]CCthCly unreasonable applicatlon of’ that law. Schaetzle V. Cockrell 343

-— e m——

F 3d 440, 443 (Sth Cir. 2003).
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JSN B. The Strickland Standard Governing Ineffective Assistance of Counsel Claims

Ineffective assistance of counsel claims are analyzed under the well-settled standard set forth

\l¥ N in Strickland v. Washington, 466 U.S. 668 (1984):
k AR | |
»First, the defendant must show that counsel’s performance was deficient. This
*g requires showing that counsel made etrors so serious that counsel was not
< functioning as the “counsel” guaranteed the defendant by the Sixth Amendment.
ASecond, the defendant must show that the deficient performance prejudiced the
» M. defense. This requires showing that counsel’s errors were so serious as to deprive the
defendant of a fair trial, a trial whose result is reliable. Unless a defendant can make
- both showings, it cannot be said that the conviction or death sentence resulted from
/ abreakdown in the adversary process that renders the result unrehable

. af 687 Accordmgly, in order to prevall on a claim of ineffective assistance of counsel, a

ﬂ When de mdmg whether counsel’s performance was deﬁment the Court must apply a
staridard of objective reasonableness, mindful that judicial scrutiny of counse!’s performance must

be highly deferential. Id. at 686-89. “Because of the difficulties inherent in making the evaluation,

a court must indulge a strong presumption that counsel’s conduct falls within the wide range of

& reasonable professional assistance; that is, the defendant must overcome the presumption that, under

the circumstances, the challenged action mlght be consrdered sound tr1a1 strategy ” Id. at 689

(citation omitted).

. The prejudiee prong of Strickland provides for federal habeas relief only if _there is a
“reasonable probability that, but for counsel’s unprofessional errors, the result of the proceeding

" would have been different.” A reasonable pro‘oabil_ity is a probability sufficient to undermine

a |
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conﬁdence in the outcome > 1d. at 694 “‘The hkehhood of a dlfferent result must be substantial not

) _]ust concelvable *” T revino v. Davzs 829 F.3d 328, 351 (5th Cir. 2016), quotmg Brown v. Thaler,

+ 684 F. 3d 482, 491 (5th Cir. 2012). Counsel’s performance cannot be considered deﬁment or

pre_]udlcial if counsel fails to raise a non-meritorious argument Turnerv. Quarterman 481F.3d292,

.

298 (5th Cir. 2007) (“For Tumer s counsel to be deﬁment in faillng to obyww
/‘1 SR

have‘ mept_'under Texas law.”); qur V. Quar_terman, 472 F.3d 245, 256 (5th Cir. 2006); Green v.

Johnson, 160 F.3d 1029, 1037 {Sth Cir. 1998).
| A habeas petmoner has the burden to prove both prongs of the Strzcklavtd meffectlve
ass1stance test Rogers V. Quarterman, 555 F 3d 483, 489 (5th Cir, 2009) Blanton v, Quarterman
543 F.3d 230, 235 (5th C1r 2008) And the ¢ ‘court need not determine whether counsel’s
_ performance was deficient before examining the prejudlce suffered by the defendant asa result of
.the alleged -deﬁciencies .. Ifitis easier to dispose of an ineffectiveness claim on the ground of lack
of sufficient prejudice that course should be followed.” Strickland, 466 U.S. at 697,

In considering a state court’s application of Strickland, AEDPA review must be “dovhly..

deferential” in order to afford “both the state court and the defense attorney the beneﬁt ofthe doubt.”
Woods v. Donald 135 8. Ct. 1372 1376 (2015) Yarborough v. Gentry,540U.8. 1,6 (2003) When

_ evaluating Petitioner’s complaints about the performance of his counsel under the AEDPA, the issue _
before this Court is whether the Texas Court of Criminal Appeals could reasonably have concluded
Petitioner’s complaints about his counsel’s performance failed to Satisfy either preng of the

Strickland analysis. Schaetzle, 343 F.3d at 444.

10
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C. Analysis of Petitioner’s Claims for Relief
' Petitioner’s claims for federal habeas relief are predicated primarily on Petitioner’s
contention that the admission of his medical records from the VA hospital, which records contained
incriminating statements by Petitioner to his health care providers, were inadmissible because the
statements were hearsay and because the admission of these statements via these records violated
his right to confront the witnesses against him. Petitioner argued these claims in his state application
for habeas relief. The state trial court judge, who also presided over Petitioner’s trial, init:ally denied ?
. S ———— <@
habeas relief, and the writ was denied without written order by the Texas Court of Criminal Appeals.
As noted by the State in Petitioner’s state habeas action:
~ Applicant’ s trial counsel filed a Motion to Suppress on January 7, 2013 in .
an attempt to exclude any hearsay statements attributed to the applicant that: (1) fa.
to comply with “statements” and/or “admissions” as defined by the Texas Code .
Criminal Procedure; (2) are within mental health medical records and are neither ‘
direct quotes, nor recorded; and (3) are protected by attorney-client privilege. (CRQ&\ l

18). State’s Exhibit 2, the A.ﬁﬁfcant s medlcal records, contamed several of the
alIeged hearsay statements that the defense was attemptmg’to suppress (10RR 10).

.. Applicant’s trial counsel made several objections to the statements within
the medical records, including: (1) that any assertions attributed to the applicantwere
not “statements” that would qualify as statement by party opponent under Rule
801(e)(2)(A); (2) that the statements within the records were not of sufficient
reliability to be admitted as nonhearsay or under an exception to hearsay under Rule
803; and (3) that the admission of the medical records through a business records
affidavit without the testimony of the underlying medical providers violated the
Confrontation Clause and Crawford holding.

The State further argued:

. Applicant claims that his trial counsel was meffectlve based on his -
assertlons that the medical records, and the statements within the medical records,
were wrongfully admitted into evidence and that his [] trial counsel failed to properly
investigate and prepare for this issue at trial. However, trial counsel’s conduct clearly
falls within the realm of professmnal norms. Applicant’s trial counsel filed a Motion

to Suppress the statements made by the applicant within the medical records and

11
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raised 18 individual hearsay within hearsay cbjections. Additionally, Applicant’s trial

* counsel demonstrated a clear command over the facts of Applicant’s case and the

Texas Rules of Evidence, Texas Penal Code, and Texas Code of Criminal Procedure

during the pretrial hearings, jury selection, the questioning of witnesses, and
argument to the venire. ' s

o NedanBortmesRosirds | Hedl- Mot msdrassezavly

(DE 6-24 at 104). 0. 84 K53 /(

'y
Petmoner S appellate counsel filed an affidavitin Petltloner s state habeas proceedings. (DE
6-24 at 113-19). Counsel averred: C§M

[A]ny statements by Mr. Marquez in the medical records are admissible under
— Texas Rule of Evidence 803(4), the exception o the hearsay rule for statements made
for medical d1agnos1s or treatment. While there is case law that states that this
3% exception does not apply to statements made to licensed social workers, the =~

“statements made by Mr. Marquez in the medical records Were to medical personnel °

for the purpose of medical diagnosis or treatment. Marquez’s stetsments in the
medical records are also admissible as statements of a party opponent under Texas
Rule of Evidence 801(c)(2)(A), since they were offered by the prosecution against - -

Mr. Marquez. :
TR = e _

I did not see any arguable confrontation issue in the introduction of Mr. =
Marquez s medical records because the statements Marquez made to medical
personnel were nontestimonial statements made for the purpose of medical diagnosis
or tr=atment, and thus would not be covered by the Sixth Amendment’s confrontation
clause. Additionally, Mr. Marquez himself testified at the guilt-innocence phase of o
trial, providing himself with an opportunity to refute his statements in the medical - -

(DE 6-24 at 114- 116)W o
The Texas Court of Criminal Appeals pplied Texas state rules of evidence to

Petitioner’s claims and concluded any omission by Petitioner’s counsel to further object to the
admission of this evidence, or appellate counsel’s failure to challenge the admission of the evidence
on appeal, was not deﬁ01ent performance or pre]udlclal as the objection or claim would have been

.

without merit. The state court’s interpretation of its own rules of evidence is binding on this court.

If a state appellate court ;ound evidence to be admissible pursuant to state rules, or if it found a claim
- s —

12

records. . : ) s
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i

based on state law without merit, counsel’s failure to object to the admission of the evidence or their N 9&/

fallure to assert the claim is not prejudicial because federal habeas courts are to review state court )

e e ———

misapplications of federal law, and this court may not rule that-a state court incorrectly mterpreted
\-———_—’—-——_——“—\__’-\

—— J— o st s e

its own law. Bradshaw v. Richey, 546 U.S. 74,76 (2005); Garza v. Stephens, 738 F.3d 669, 677 (5th
Cir. 2013); Charles, 629 F.3d at 500-01 (“Because the state determined that [the] testimony was
permic=ible lay opinion under state evidentiary law . . . a federal habeas court may not conclude .
othecrwise.”); Schaetzle, 343 F.3d at 449 (“[W]e defer to [the TCCA’s] determination of state law.

‘It 1s not our functlon as a federal appellate court in a- habeas proceedmg to review a state’s

mterpretatlon of its own law ..””) (citation omitted)). Petitioner’s trial counsel cann’ot reasonably‘

T,
-

be faulted for fa111ng to obJect to admissible evidence. Roberts v. Thaler, 681 F.3d 597, 612 (5th Cir.
e— e

2012) 2 :Cmpmvw\ pfuk\lcu\-(, Lovr ousdas wordC 2

And Petltloner s federal constltutlonal rlght to confront the w1tnesses against him was not

Vlolated by the adm1ss10n of the medlcal records. The Confrontation Clause of the Sixth Amendment

to the Umted States Constitution prov1des “In all criminal prosecutlons the accused shall enjoy the
right...to be confronted with the witnesses against him.” ;r_l Crawfordv. Washington, 541U.S. 36,
53-54 (2004), the Supreme Court held that this right is violated when the prosecution introduces
“testimonial statemens of a witness who did not appear at trial unless he was unavailable to testlfy
and the defendant had a prior opportunlty for cross-examination.”

- Only testimonial statements cause the declarant to be a ‘witness” within the
meazing of the Confrontation Clause. [A] stafétnent that is not testimonial cannot
violate the Confrontation Clause. The Crawfcrd Court described a testimonial
statement as [a] solemn declaration or affirmation made for thé purpose of AN . . Coy

. establishing or proving some fact, a description which includes statements that were N -
made under circumstances which would lead an objective witness reasonably to o

s St made T e s Tt T Hec—rcamed _te “asseA

AW . _ ‘ /
M“LM'\ 137WMWIW\W

e
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believe that the statement would be available for use at a later trial. The Court
declined to spell out a comprehenswe definition of testimonial”
AR RS W
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Brown v. Epps, 686 F.3d 281, 286-87 (5th Cir. 2012) (internal quotations omitted) Test1mon1a1

statements are those “procured with a primary purpose of creating an out-of-court substitute for trial

testimony.” Michigan v. Bryant, 562 U.S. 344, 358 (2011). “[I]f a statement is not made for the

o
%%\ Conotafte

Vo
lecs

M
/v

Wasl
bug,

Eb .

primary purpose of creating an out-of-court substitute for trial testimony, its admissibility is the

concern of state and federal rules of evidence 10t thc Confrontation Clause ? Williams v. Hllinois,

\___’ STE e e

567 U.S. 50, 132 S.Ct. 2221, 2243 (2012 ) (quotatlon omitted, emphas1s added). Therefore, the

admission of the medical records did not violate Petitioner’s Confrontation Clause rights because

they were medical records created for treatment purposes and, accordingly, non-testimonial. -

Melendez-Diaz v. Massachusetts, 557 U.S. 305,312 n.2 (2009); Brown, 686 F.3d at 288 (applying
the 'facti)rs of Crawford and its progeny).

The state court’s application of Strickland cannot be found contrary to or an unreasonavle
application of federal law whére the state court has determineiﬁhat-cdunse'l’s alleged failures were
not prejudicial because any objection' to the admission of allowable evidence would have been
frivolous. Accordingly, Petitioner’s claim that his trial counsel’s performance was unconstitutlonally
deficient in “allowing” admission-ofthis evidence, and his claim that his appellate counsel’s :
performance was unconstitutionally deficient for failing to raise issues regarding admission of this
evidence on appeal, must be denied.

1. Admission of business records

Petitioner asserts that the state trial court abused its discretion in allowing the admission of

Petitioner’s medical records into evidence as business records, over the objection of trial counsel.

14
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Petitioner argues that his appellate counsel’s performance was deficient because he did not é.ssert

this issue on appeal. (DE 1 at 6). Petitioner raised these claims in his application for a state writ of
habeas corpu‘s; (DE 6-24 at 51).

To su_cceed on an ineffective assistance of appellate counsel claim, a petitioner must first

- show that his counse'l’s perforrnance was objectively nnreasonable in failing to find arguable issues

T to raise in the appeal, i. e, that counsel unreasonably failed to discover non- frivolous issues and to

o T D e e vy
. ﬁle a merlts brief ralslng those issues. szth v. Robbins, 528 U.S. 259, 285 (2000); Dorsey v.

'Stephens 720 F.3d 309, 319 (5th Cir. 2013) To estabhsh ineffective assistance when appellate

counsel filed a merits brief, a petitioner must show that “a particular nonfrivolous issue was clearly

stronger than issues counsel did present.” Smith, 528 U.S. at 288. The process of “Winnowing out

536 (1986) (internal quotations omitted). If the petitioner is able to establish that appellate counsel’s ™
performance was deficient, he then must demonstrate prejudice arising from the deficient

performance of appellate counsel. To establish prejudice, the petitioner must show a reasonable

—

probability that, but for his counsel’s unreasonable failure to assert a particular claim on appeal, he

" would have prevailed in the appeal szth 528 U.S. at 286, Moreno V. Dretke 450 F 3d 158 168

_,/—‘*M——N .
e e TR e RS e

- (Sth Cir, 2006).

e S s o .
Y

Petltloner has not establlshed either deﬁment performance or prejudlce with regard to his
A ———

B e
,_:‘::—w e SV,

L,

appellate counsel. Appellate counsel’s alleged failure to raise this claim on appeal, i.e., that the trial

court erred by admitting the medical records, was not deficient performance or prejudicial because -

15

weaker arguments on appeal and focusing on those more likely to prevail, far from being evidence ! .

incompetence; is the hallmark of effective appellate advocacy._’; Smith v. Murray, 477 US. 527, .
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& any such claim was without merit and, accordingly, the state court’s denial of this claim was not an
- ,.-ﬁ:—————.“i’ ,, i — . i

unreésonable application of Strickland.
M""“ S )

2. Trial counsel failed to seek an expert opinion

o

~ Petitioner argues that his trial counsel failed to obtain a mental health expert to establish

Petitioner was “‘confused and possibly in shock” when he gave incriminating, statements to his
medical care providers at the VA hospital. (DE 1-1 at 7). Petitioner raised this claim in his state °

action for habeas relief, (DE 6-24 at 53), which claim was denied.

The deference to a state court resolution of a petitioner’s habeas claim is heightened when
. the petitioner asserts a Strickland claim. To be entitled to habeas relief,

[t]he state court decision must be “so lacking in justification that there was an error
well understood and comprehended in existing law beyond any possibility for -

* fairminded disagreement.” White v. Woodall, 572 U.S. __, 134 8.Ct. 1697, 1702,
188 L.Ed.2d 698 (2014) (internal quotation marks omitted). When the claim atissue
is one-for ineffective assistance of counsel, moreover, AEDPA review is “doubly
deferential,” Cullen v. Pinholster, 563 U.S. 170,190, 131 S.Ct. 1388, 179 L.Ed.2d
557 (2011), because counsel is “strongly presumed to have rendered adequate
assistance and made all significant decisions in the exercise of reasonable
professional judgment . . .”

 Woods v. Etherton, 136 S. Ct. 1149, 1151 (2016).
“The alleged failure to secure an expert does not per se constitute ineffective assistance of

33 counsel. See del Toro v. Quarterman, 498 F.3d 486, 490-91 (5th Cir. 2007) ‘(fmding counsel’s choice

to not hire an expert reasonable under the circumstances, noting strategic choices made after a .
. - 3 W

@ugh investigationr qvant toplausible options are “virtually unchallengeable.”). A petitioner’s | M

unsuppbrted claims regarding an u_ncalled expert witness. “are speculative and disfaVoregl by this

———

Court as grounds for demonstrating ineffective assistance of counsel.” Evansv. Cockrell, 285 F.3d

370, 377 (5th Cir. 2002) .

16
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Additionally, Petitioner has not established that he was prejudiced by the failure to introduce

expert testimbny that he was confused and under the influence of medication when he gave

incriminating statements to his medical care providers. Petitioner testified that he was medicated

: while at the hospital following his suicide attempt. (DE 6-10 at 73). Petitioner testiﬁed thgt one of

the medlcatlons he was prescribed was very powerful” and that it “had a big effect” on IK’\é itioner.
e " e

(DE 6- 10 at 73) Upon cross -examination, Petltloner testified that he did nc not hallucinate on these

L

'medications and allowed that he had told his doctors that he had touched hls step-daughter

\ mapproprlately, although he demed remembering makm those statements (DE 6-10at 88,91 92)

ST

Petltloner testified: “I do not believe [the med1ca1 record] is ma(de»up. I beheve that it’s possloi‘e I &

gave incorrect statements during my stay in the VA . ... I would have agreed to anything, or I would _

v‘;‘"

have—Idon’t— Iwas very confused when I got adm1tted to the hospital.” (DE 6-10 at 98 . Petitioner

fux‘cher testlﬁed “In my frame of mind when I'was in the VA all I wanted to do was die. I didn’t care

te_stiﬁed that, although the medication he re_ceived atthe VA “did n’ot make me hallucinate,” he also

(%} testified: “I do not think I was in the right frame of mind to answer correctly anythihg during my

hospital stay at the VA.” (DE 6-10 at 109). -
fospita’ sta3

e

f? Petitioner has not established prejudice as a result of his counsel’s “failure” to procure a

© mental health expert— Petitioner has not established a “reasonable probability that, but for counsel’s

"

failure to request an expert, the jury would have had a reasonable doubt concerning his guilt.” Evans,
285 F.3d at 377. The jury’s verdict established that it found the victim credible and Petitioner not

credible. Accordingly, because Petitioner cannot establish that counsel’s alleged failure in this regard

17
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was deficient or prejudicial, the state court’s decision denying _this claim was not an unreasonable
application of Strickland.

3. Appellate counsel failed to raise a claim of prosecutorial misconduct—business record

Petitioner contends that the “state wrongly acquired [a] busihess. record exception to hearsay
and wrongly insisted business record affidavit ‘self-authenticated’ medical records as husiness
records.” (DE 1-1 at 10). Petitioner alleges the “prosecutor has a duty to refrain from improper
methods.calculated to produce a wrongful conviction.” Id. Petitioner asserts his appellate counsel
was ineffective for failing to “raise prosecutorial misconduct regarding business record entry.” (DE
1 at 7). Petitioner raised this claim in his application for a state wri.t_ of habeas corpus. (De 6-24 at

55).

o As explamed above the state court’s conclusion that the admission of this evidence was not

R j..,\zi‘ [T . o TETIVER R e

SN e e S Tt TR TTIDRN G T A i —

g :,'l v1olat1ve of the state rules of evidenceis bmdmg on this court and Petltloner has not estabhshedthat———-————~——

e e ek L S ST

his federal constrtutlonal nghts were v1olated by the admlsswn of this ev1dence Accordingly,

P i i I

appellate counsel’s performance was nelther deﬁ01ent nor prejudicial for failing to assert on appeal
that the prosecutor committed misconduct by ihtroducing this evidence and the state court’s denial

3 of relief was not an unreasonable application of Strickland.

4. Trial counsel failed to investigate and research the State’s evidence

?’ " Petitioner maintains that his trial counsel failed to investigate the State’s evidence, i.c., that
counsel failed to obtain the business record affidavit and a complete copy of the medical records
prior to trial. (DE 1 at 7). Petitioner contends that his trial counsel did not argue that “affidavits are
testimony and subject to cross examination;” and that his constitutional rights were violated due to

counsel’s error. Id. Petitioner raised this claim in his state habeas action. (DE 6-24 at 57).

18
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In support ofhis allegation that trial counsel’s performance was deficient, f’etitioner cites the
record of a hearing cdnducted the ﬁfst day of trial. During this hearing on the motion to suppress the
medical records, the trial court asked Petitioner’s counsel: “Don’t you have your own copy of the

.exhibit?” and counsel replied: “I don’t.” (DE 6-8 at 78). The prosecutor then noted counsel could
| have obtained a copy of the exhibit from the clerk’s office when notlﬁed by the State prior to trial

that it 1ntended to introduce thu'evxdence Petltloner alleges that his counsel’s failure to investigate

this evidence led to counsel’s inability to make a meaningful argument that this evidence was

inadmissible. (DE 1-1 at 13).  Rex—Ruotiross—crd=AEEATAZ -

A habeas petitioner may show counsel’s assistance was deficient if their counsel failed to

make areasonable investigation into i:he case before trial. Kately v. Cain, 704 F.3d 356,361 (5th Cir.

e

P

- 2013). Cou'nsel must, at a minimum, interview potential witnesses and make an independent
. investigation of »th'e facts and circumstances in the case. Id.
Any alleged failure by Petitioner’s counsel to obtain a copy of theée records prior to trial was
not prejudicial. As noted by the State in Petitioner’s state habeas action:

The trlal court admitted the medical records into evidence as an exception to N
’X’hearsa , but allowed the defense to continue to raise hearsay within hearsay (

obJectlons pursuant to Rule 805. (5 R.R. 14-54,239-269).The State went through the " /
specific statements that they intended to highlight to the jury, and during a
subsequent bench conference, Applicant’s trial counsel raised 18 additional
objections to specific statements contained in the medical records. (5 RR 239). The
_trial court sustained multiple objections by applicant’s trial counsel as to particular
statements, including but not limited to objections to: (1) the relevance of the
statements concerning the victim’s sister; (2) a lack of the requisite indicia of
reliability needed to qualify as a statement for medical diagnosis or treatment; (3) the
unnecessarily repetitive or cumulative nature of the admissions within the medical
records; (4) the prejudicial nature of the statements; and (5) improper bolstering. . .
Ultimately, the trial court admitted a redacted copy of the medical records over. .- i l '
dggeg_seieounsel_’s continued objections. (6 RR 6). The court read @ limiting -

o S o
(U T ety ta PR ° t, o
: oAtk ’
. ‘-{r:

e
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instruction to the jury that the redactions within the State’s exhibit could not bg

considered by the jury when weighirg the evidence. (6 RR 11). '
Sy \

0

(DE 6- 24 2t 95- -96) (footnotes omitted). B .
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At the conclusion of the first day of testlmony, defense counsel indicated to the court that his

Jk

associate had gone through each page of the medlcal records “to make those additlonal‘objectlons,

to pages that were not detailed by the State.” (DE 6-8 at 23 1). The trial court, defense counsel and

the State then engaged in a page-by—page examination of the medical records, discussmg what = -

statements might or mlght not be admrssrble (DE 6-8 at 244-67). The Notice of Business Record

S

111'1g and the medlcal records, as admitted at ‘rial as State’s Exhrblt 2, are at CM/ECF Docket

..‘:nber 6-13 at 8- 134. The afﬁdavrt states that 219 pages of of records were supphed and 124 pages

of those records comprise the medlcal records that were admitted as evidence. Accordingly, the B

——

record indicates that counsel’s effor’ts resulte_d in the exclusmn of the inadmissible portions of this ~ -

4 ‘ o ; o
V .

evidence, . ' = o \

AT
D R R
. l\l) R fi

3

' The record in this matter 1ndicates that counsel was well-apprised of the fact’s evidence, and -

,\\
IS ; .5

N\

statements excluded. Petitioner has not established that counsel’s alleged failure with regard to these
records was deficient performance or prejudicial to Petitioner. Accordingly, the state court’s denial

of this ¢laim was not an unreasonable application of Strickland.

20

. aw regarding the charges against Petitioner. Counsel had a sound trial strategy and vigorously

_ argued the admissibility of each statement in the medical records, and succeeded in getting many .
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5. Trial counsel failed to research, refute, and apply the correct law pertaining to the
admission of Petitioner’s medical records | |

Petitioner contends that, although tr1al counsel argued that admission of the medlcal records
constituted hearsay and violated Petitioner’s confrontation rights, counsel failed to argue that the
admission of this evidence was not appropriate under “Rule 803(4).’i (DE 1-1 at 15, citing to the
Federal Rules of Evidence). Petitioner argues that this rule is only applicable to “court directed
pS}ichiatric examinations to determine whether a person is competent to stand trial;”. Id. Petitioner
raised this claim m his state _lrabeas actiorr.’(DE 6-24 at 59).

.‘ The federal evidentiary rules do not apply to state crirriinal proceedings. Construing this _ / .

claim_ as alleging that evidence Was admitted in violation of Texas Rule of E_Xl_@??fé 803(4), the
¢laim is without merit. This rule provides: = . | |

The following are not excluded by the rule against hearsay, regardless of
whether the declarant is available as a witness: )
*** : - —

6] Statement Made for Medical D1agnos1s or Treatment. A statem)e\nt

¢ thatt . ¢ '
(A) is made for-and is reasonably pertinent 0 i
f to—medical diagnosis or treatmgnt; and v 7 -
(B) describes medical history; past or- present ,
«90" symptoms or sensations; their mceptlon or their 1
A

general cause.

s |

(141

A federal court reviewing a state court conviction may not « engage ina ﬁnely 'runed review

owsmm

of the w1sdom of state evidentiary rules *» Estelle v. McGuire, 502 U. S 62, 72 (1991), quoting. smd Hue_

2

Marshall V. Lonberger, 459 U.S. 422,438 n.6 (1983). A federal court may grant habzas relief based

on an erroneous state court evidentiary ruling only if the admission of the evidence violated a

$oLrmsad o5t Jeimoe |, STAC b sl ot woress ac
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specific federal constitutional right or rendered the petitioner’s trial ‘f}.,ln,d,amFntelly,.unﬁgigLJones V..

Cain, 680 F.3d 527, 536 (Sth Cir. 2010). U3 A

vvvvvv b > == 0N
A

The state appellate court concluded that ‘aﬂ'y (')bj ection to this evidence predicated on this rule

was without merit. As noted above, the admission of the records did not violate Petitioner’s

Confrontation Clause rights, as the statements in the records were non-testimonial. Accordingly, the S
\\/.'M N . I
.state court’s determination that Petitioner’s counsel’s performance in this regard was not deficient

or prejudicial was not an unreasonable application of Strickland.
6. Appellate counsel failed to raise a claim that the trial court improperly admitted
evidence_proteeted by attorney-client privilege

Petitioner asserts thathe had an attern_ey-client relationship with Mr. Steege, a clinical social

By
4

worker. (DE 1-1 at 18). Petitioner argues that, because he had a privileged relationship with Mr.

Steege, the admission of Mr. Steege’s tesﬁnﬁony that Petitioner sought sex offénder treatment,
“intruded on Petitioner’s attorney client relatlonshlp ”(DE 1-1 at 19).

 In Petitioner’s state habeas action, Petmoner S appellate_eounsel averred:

.Marquez claims that clinical social worker Mark'W. Steege should not have
~ been permitted to testify due to attorney-client privilege. However, my notes
concerning the voir dire examination of Mr. Steege outside the jury’s prssence,
indicate that Mr. Steege had two meetings with Marquez, one on June 23, 2308 and
another on July 3, 2008. Steege did not take any notes ofthe June 23 200§[meetmg]
between himself and Mr. Marquez he did not Iegember anythmg from the Tung 23,
2008 ‘meeting, and Marquéz canie to see Steege on that date as a pnvate client
unrepresented by anattorney. Thus, nb attorney-client communications were revealed

i in the June 23, 2008 meeting,. and .Jteege could not remember what occurred at that .
meeting. Mr. Steege testified on voir dire that he assumed that between June 23, 2008
and July 3 2008 he was contacted by attomey Stephen Nlcholas and dlI'CCth to see

3 Petitioner retained Mr. Nicholas to represent him in his criminal proceedings, and Mr. Nicholas
entered an appearance on August 21,2012, (DE 6-15 at 8) By October 11,2012, Petitioner had retained Mr.
Courtney to represent him, and Mr. Courtney was Petitioner’s trial counsel. (DE 6-15 at 14-15). -

22
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Mr. Marquez and conduct a full sex offender evaluation. However, the prosecution
agreed that the second meeting on July 3, 2008 was confidential and that no
testimony would be sought on that meeting.. The trial court ruled that Steege’s . o
testimony concerning the first meeting on June 23, 2008 would be admissible since Ko~ oo
i Mr. Steege did not remember 1 much and because Marquez sought [the] services of -°,, .} b
fa hcensed sex offender treatment prov1der one and one half months after the outcry. : .
Mr. Steege’s jury testimony isat RR vol. 5. pP- 170-174. Steege testified that
Mr. Marquez was referred to his office by a therapist from Austin, and then referred
to his office a second time by attorney Stephen Nicholas. Mr. Steege first met
Marquez on June 23, 2008. Marquez came in as a private client, and the only
document from that meeting was an intake sheet. The trial court sustained Marquez’s
objection to a question from the prosecutor about why Mr, Marquez came to see
Steege. The only remaining questions of this witness were that Marquez’s spouse was
listed on the intake sheet, and that she may or may not have been at the June 23, 2008
meeting, but Steege “had no way of knowing” from the intake sheet. The testimony
of Mr. Steege did not violate any attorney-client privilege. - - -

. L , N
% The record in this matter indicates that no testimony was admitted in violation of the

£
V3 e X - o
é . (DE 6-24 at 117-18) (internal citations to the record omitted).

attorney-client privilege. The Texas Court of Criminal Appeals necessarily concluded that none of

3 <« Mr. Steege’s testimony was admitted in violation of the attorney-client privilege and that,
accordingly, appellate counsel’s failure to raise this claim in Petitioner’s appeal was neither deficient

- verformance or prejudicial, as the claim was without merit. The state court’s conclusion was not an

t.’measonableapplicetion of Strickland. . | N pob "—"-"‘f\[ LUl Lo - C , . \ i_ - L

o 7 ';&'npeuate cotmsel failed to raise a claim of prosecutorial misconduct-hearsay )

Petitioner contends that his appellate counsel should have argued that the prosecutor engaged |

in miszonduct by arguing_that the medical records were not inatlmissible hearsay. (DE 1 at 9). This -

clatim_ i¢ essentially the same as Petitioner’s third claim for federal habeas relief. (DE 1 at 7).

Petitioner’s appellate counsel addressed this claim, as raised in Petitioner’s application for a state

writ of habeas corpus, as follows:
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. This ground repeats Mr. Marquez’s earlier arguments in other grounds
that the medical records should not have been admitted because they did not qualify
Mm made for medical diagnosis or treatment” exception to the hearsay
rule in Texas Rule of Evidence 803(4). These records were admissible under thatrule
Mdmlsmble as records of a regularly conducted activity under
Rule 803(6) and as an opposing party s statements under Rule 801 (e)(2)(A)

(OE 6-24 at 118-19).
- As explained above, the st}xte appellate court’s implicit conclusion that the evidence was

admissible pursuant to the state laws of evidence is binding on this court. Aecordingly, the state

_court’s conclusion that appellate counsel’s failure to raise this frivolous claim was neither deficient 4

" performance nor prejud1c1al and was not an unreasonable apphcatlon of Strzckland

CONCLUSION

-Having' independently reviewed the state court record and considered Petitioner’s claims for

federal habeas; relief, this Court ﬁnd_s nothing unreasdn_éble m the state court’s application of cleaﬂy .

established federal law or. in the state court’s determination of the facts in light of the evidence.

/

Ar—

Accordmgly, 28 U.S.C. § 2254, as amended by the AEDPA, bars habeas corpus relief in this matter. '

| CERTIFICATE OF APPEALABILITY

- An appeal may not be taken to the court of appeals from a ﬁna_l order in a habeas corpus

‘proceeding “unless a circuit justice or judge issues a certificate of appealability.” 28 U.S.C. § 2253(c)

(1)(A). Pursuant to Rule 11 of the Federal Rules Governing Section 2254 Cases, effective Decembel;
1, 2009; .the district court muet issue o£ deny a certificate of appealability when it enters a final order
adverse to the applicant. |

A -ertificate ef appealability may issue only if a petitioner has made a substantial showing

of the denia! of a constitutional right. 28 U.S.C. § 2253(c)(2). The-Supreme Court fully explained
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the requirement associated with a “substantial showing of the denial of a constitutional right” in
Slack v. McDaniel, 529 U.S. 473, 484‘(2000). In cases where a district court rejected a petitioner’s
constitutional claims on the merits, “the petitioner must demonstrate that reasonable jurists would

find the district court’s assessment of the constitutional claims debatable or wrong.” Id “Whene

. )

district court denies a habeas petition on procedural grounds without reaching the petitlonc_r s
'uriderlyin‘g constitutional claim, a COA should issue when the petitioner shows, at least, that jurists

of reason would find it debatable whether the petition states a valid claim of the denie! of a
cojnstitutional right and that jurists of reason would find it debatable whether the dis‘rict conrt was
correct in its procedural ruhng ” Id

Vo

Ta this ca_se, reasonable Jurists could not debate the dismissal or denial of tlie Petitioner’s
section 2254 petition on sucstantivc or procedural giounds, nor find that t‘hciissues Iarcscnted are :
adcquate to. dcscive eixcouragerrient to proceeci.- Miller-El v. Cockrell, 537 U.S. 322, 327 (200_3') »

_ tcitiﬂg Slack, 529 US at 484); Accordingly, itis respectfuily _i'r_ccom:mciided“tiigt ‘e C'* s‘ia]' not

issue a certlﬁcate ox appealablhty

e b S

It 1is the efore ORDERED that the Apphcatlon for Writ of Habeas CorpL.s [GE 1] ﬁled by
Petiiioner on Scptember 12, 2016, is DENIED.
It is further ORDERED that a certificate of appealability is DENIED.

SIGNED on June 13, 2017.

ROBERT PITMAN : I K
_UNITED STATES DISTR'CT JUDGE s L

e

. A P N
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~This is to advise that the Cour’t has de
i writ of habeas corpus :
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OFFICAL NOTICE FROM COURT OF CRIMINAL APPEALS OF TEXAS
i EIR A BOXIZIEARITOL § STATIOI_:} TJNJE?XAS YIES TAGE» PITNEY BOWES
N JTATE OF TEXAS 00  h&if] Oy -
TEPPENALTY FOR o ‘:iﬁff.f
- PRIVATE USE "L 3
‘ | ; z ZIP 7%701 $ 000. 26
0001401603 AUG 22 2016
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o “’GR-12-0850-A WR-84,781-01

MARQUEZ, STEPHEN ANTH@ Y, 3
d w1thout written order the application for

Abel Acosta Clerk.

/;)06( STEPHEN ANTHONY MARQUEZ
COFFIELD UNIT - TDC # 1869138

{\‘\ 2661 FM 2054
gg\% ' TENNESSEE COLONY, TX 75884
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TEXAS COURT OF APPEALS, THIRD DISTRICT, AT AUSTIN

NO. 03-13-00386-CR " -

Stephen Marquez, Appellant

. The State of Texas, Appellee

FROM THE DISTRICT COURT OF HAYS COUNTY, 22ND JUDICIAL DISTRiC'_I‘
..~ NO. CR-12-0850, HONORABLE R. BRUCE BOYER, JUDGE PRESIDING -

D T

e o MEMORANDUM OPINION

Ajury fou'rid'ap.pélilaint Stephen Marquez guilty of three cotnts of aggravated sexual
assault of his stepdaughter and assessed sentences of ﬁfty years in prison for each count, all ‘of
which were sef to run concurrently. Appellant c_qn_fgnd§ that the trial court erred by aliowing the
‘State to bolster the Vlctlm’s qredibi_li‘gy)t‘h_rqugh he_; mother’s tcstirr;_opyvvabogt her honesfy before the

victim’s credibility was attacked. We will affirm the judgments.

* STANDARD OF REVIEW
We review theé admission of evidence for afi abuse of discretion. Tillman v. State,
354 S’W.3d 425, 435 (Tex. Crim. App. 2011). “ “Evidence of truthful character is admissible
only after the character of the witness for truthfulness has been attacked By» opinion or
reputation evidence or otherwise.” Tex. R. Evid. 608(a)(2). The trial court undisputedly admitted

the bolstering evidence before the child testified or her credibility was attacked.
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going to kill himself for what he had done.” Mary testified that appellant then drove out to a lake
and attempted to kill himself by slitting his throat. His medical records include reports that he told
doctors that he had touched his stepdaughter inappropriately and that he was remor’se.:ful." '

At trial, appeilant denied committing the offenses. He admitted to havihg been

 $uicidal but attributed that to his belief that his marriage was Een"di'tig,.r. He also described an incident
on a camping trip when Anha asked if he would massage her feet, which was s’onjét]iing' he had

 done before. He said that, ‘as he was maésaging ‘her feet/, he noticed _tﬁat.she put her hand on her
private parts over her clothes.  He testified that hie stopped the miassage imiriediately and told her
to ng to bed.” Thereafter, he said, he did not feel comfortable around Anna. He felt awkward and
did not trust her. He testified that, when Mary called him two wéeks later, Anna’s accusations made
“him want to die. He did not recall telling hospital personnel that he had touched his stepdaughter
inappropriately, but said he might have simpl.'y.v'eigrééd that e committed the offepses because he was
confused and medicated because of what he described as false accusations and his failiﬁg marriage.
He also indicated that Mary had threatened that tﬁé onl);/vv'Vay to save their jtiiarria;ge" was to seek
counseling for the allegecf sex offenses.

Appellanttestified that he continued to live with Mary and her daughters peiodically
after the allegations were made. He said that he ﬁleci :'for divorce in 2010, and only then did Mary
obtain a protective order against himn. He testified that the divorce prOceéciings were contehtious and
that Mary told him that she would leave him penniless and that he would have a hard time explaining

why he checked himself into the hospital.

Ptppfay\,&t E
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CONCLUSION

We affirm the judgments.

Jeff Rose, Justice
Before Chief Justice J ones, Justices Pgmbqrton and Rosé
Afﬁrmed -9
Filed: August 26,2014

Do Not Publish
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MANDATE
THE STATE OF TEXAS

TO THE 22ND DISTRICT COURT OF HAYS COUNTY, GREETINGS:
Trial Court Cause No. CR-12-0850

Before our Court of Appeals for the Third District of Texas on August 26, 2014, the
cause on appeal to revise or reverse your judgment between

Stephen Marquez

No. 03-13-00386-CR V.

The State of Texas

Was determined, and therein our Court of Appeals made its order in these words

This is an appeal from the judgments entered by the trial court. Having reviewed the record and -
the parties’ arguments, the Court holds that there was no reversible error in the trial court’s
judgments. Therefore, the Court affirms the trial court’s judgments. Because appellant is

- indigent and unable to pay costs, no adjudication of costs is made. '

- Wherefore, we command you to observe the order of our Court of Appeals in this behalf and in
all things have the order duly recognized, obeyed, and executed.

" ““‘8‘;“_2%? A Witness the Honorable Jeff L. Rose, Chief Justice of
g "'::_:,’ . the Court of Appeals for the Third District of Texas,
RAPES with the seal of the Court affixed in the City of Austin

-on Thursday; March 26,2015. ~  —  —

’-’fo’,;"?"IA“-TE‘Qf\\\?*‘ . %/ / 5,/( .
i

JEPFKEY D. KYLE, CLERK

By: Amy Strother, Deputy Clerk
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- COURT OF APPEALS

THIRD DISTRICT OF TEXAS

P.0. BOX 12547, AUSTIN, TEXAS 78711-2547
www.txcourts.gov/3rdcoa.aspx
(512) 463-1733

JEFF L. ROSE, CHIEF JUSTICE JEFFREY D. KYLE, CLERK
DAVID PURYEAR, JUSTICE

BOB PEMBERTON, JUSTICE

MELISSA GOODWIN, JUSTICE

SCOTT K. FIELD, JUSTICE

CINDY OLSON BOURLAND, JUSTICE

March 26, 2015

The Honorable Beverly Crumley

Hays County District Clerk

Hays County Government Center, Suite 2211
712 South Stagecoach Trail

San Marcos, TX 78666

* DELIVERED VIA E-MAIL *

RE: Court of Appeals Number:  03-13-00386-CR
Trial Court Case Number:  CR-12-0850

Style:  Stephen Marquez
v. The State of Texas

Dear Honorable Beverly Crumley:

Enclosed, with reference to the above cause, is the mandate of this Court. Please file and
execute in the usual manner. ,

Because the appeal has been affirmed, please be advised that the judgment of the trial
court is in full force and effect. Accordingly, appropriate enforcement procedures may need to
be instituted in your office, including issuance of a capias. If a capias is issued, please remind
the sheriff that Texas Rule of Appellate Procedure 51.2(b)(3) requires that this Court be notified
when the mandate has been carried out and executed.

In addition, as required by Texas Government Code, Sec. 51.204(d), the trial court clerk
is notified that we will destroy all records filed in respect to this case with the exception of
indexes, original opinions, minutes and general court dockets no earlier than twenty-five (25)
years from the date final mandate is issued.

Your cooperation in this regard is appreciated.

Very truly yours,

Appadiy B %//%—- '

Uftfey D. K4le, Clerk

cc:  Ms. Angie D. Roberts-Huckaby
Mr. Gregory D. Sherwood
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