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QUESTIONS -TO:- THE SUPREME COURT

With the decision to classify testimonial or non-testimonial
statements per Crawford v. Washington 124 S.€t 1354 as to whether

Confrontation elause applies my questions are;

(a) Does Due Process to cross—examiné still apply in aii”cfiﬁinal
. cases uwhen péssible? (i,e not dying declaratibns, ongoing
police emergencies, criminal activities such as co-conspirator
conversation wunknowingly wire tapped, or competancy to stand
trial) or has Due Process as guaranteed by the United States
Cunstitutionalr Amendments Six and Fourteen also not

applicable?

(b) Do businesy record privileges apply to medical records to

nullify cross-examination and due process as guaranteed by the

United States Constitution Amendments Six and Faurteen?




LIST OF PARTIES

[X] All parties appear in the caption of the case on the cover page.

[ 1 All parties do not appear in the caption of the case on the cover page. A list of
all parties to the proceeding in the court whose judgment is the subject of this
petition is as follows: _ '
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IN THE

SUPREME COURT OF THE UNITED STATES
PETITION FOR WRIT OF CERTIORARI

Petitioner respectfully prays that a writ of certiorari issue to review the judgment below.

OPINIONS BELOW

[ For cases from federal courts:

The opinion of the United States court of appeals appears at Appendix A to
the petition and is

[ 1 reported at _ ; OT,
[ ] has been designated for publication but is not yet reported; or,
[AH is unpublished.

The opinion of the United States district court appears at Appendix C +
the petition and is

[ ] reported at : ; OF,
[ ] has been designated for publication but is not yet reported or,
B is unpublished.

PR For cases from state courts:

The opinion of the highest state court to review the merits appears at
Appendix to the petition and is

[ ] reported at : ~ y 0T,
[ 1 has been designated for pubhcatlon but is not yet reported or,
P4 is unpublished.

The opinion of the €405 Couek of A PD(@\ court
appears at Appendix _£ ___ to the petltlon ‘and is

[ ] reported at ; or,
[ 1 has been designated for publication but is not yet reported; or,
[X is unpublished.
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JURISDICTION

[ ] For cases from federal courts:

The date on which the United States Court of Appeals decided my case
was &1 FEBRYARY Ao1g (FiFr4 cmmf)

%] Wb petition for rehearing was timely filed in my case.

P A timely petition for rehearing was denied by the United States Court of
Appeals on the following date: , and a copy of the
order denying rehearing appears at Appendix

X An extension of time to file the pétitiOn for a writ of certiorari was granted
to and including JuY 27,2018 (date) on _MAY & 7018 (date)
in Application No. 37 A 12338 | ‘

. The jurisdiction of this Court is invoked under 28 U. S. C. § 1254(1).

I For cases from state courts:

The date on which the highest state court decided my case was Augst 17,2016,
A copy of that decision appears at Appendix _k

X A timely petition for rehearing was thereafter denied on the following date:
J RAOLY __, and a copy of the order denying rehearing
appears at Appendix __E

B An extension of time to file the petition for a writ of certiorari was granted
to and including Jul\ 27,2018 (date) on _Meay B, 2018 (date) in

1]

Application No. AT AA328 .

The jurisdiction of this Court is invoked under 28 U. S. C. § 1257(a).
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STATUTORY AND CDNSTITUTIﬁﬁAL PROVISIONS INVOLVE D
U.S. CONST. AMEND ARTICLE [v]

No person shall be held to answer for a capital or otherwise
infamous brime, unless on a presentment 6r indigtment cf a Grand
Jury, except ‘in cases arising in the land or naval furces, éf in
the Militia, vuhen in actual service. in time of War or public
danger; nor shall any person be subject for the same offense to

be twice put in jeopardy of life or limb; nor shall be compelled

in any criminal case to be a witness against himself, nor be

- deprived of 1life, liberty, oar preperty, without due process of

law; nor shall priwaté property be taken for puElic use, without
just compensation.
U.S. CONST. AMEND.ARTICLE [vl]

In all criminal proesecutions, the accused shall enjoy the
right to a speedy and public trial; by an impartial jury of the
State and district wherein the crime shail have beaﬁ caﬁmitted,
which district shall have been previously ascertained by lauw, and
to be informed of the nmature and the cause of the accusation; to
be Acunfrnntgd with the witness against him; to have compulsory
prueess for obtaining witnesses in his.favor, and to have the
Assistance of Counsel for his defenSef

U.S. CONST. AMEND ARTICLE [XIV]
Section 1. All persons born or naturalized in the United States,
and subject tﬁ the jurisdiction thereaof, are citizens of
of the United States and the Staté wherein they reside. No State
shall make or enforce any law which shall abridge the privileges

or immunities of <citizens of the United States; nor shall any

[
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Etate depfivehhany persaon of 1life, liberty, or property, withaout
due process of -law; © nor deny to any person within its
jurisdiction the equal protection af the laws.

28 U.S.C. §2254

(a) The Supreme Court, a Justicé theresf, a Circuit judge, or a
district Couft shall entert%&n an application for a writ
of habeas corpus in behalf of a person in custody pursuant to
the judgment of a State ggurt only on-ﬁhe ground that he is in
custody in violation of the Constitutian or lausvor treaties
of the United States.

(b)(1) An application for a writ af habeas corpus on behalf aof a
person. in'fcustody .pufsuant fo the judgment of a State
Gourt shall not be granted unless it*appéars that--

(A) The aplicant has exhauéted the femedies available in the
Court of the State; or

(B)(i) There is -an ahbsense of available State corrective process;
or '

(ii) circumstances exist +that render such process ineffggtive to
protect the rights of the applicant.

(3) AvState shall net be deemed to have waived fhe exhaustion
requirement or be estopped from reliance‘upan the requirement
unless fhe State, through .Counsel, expressly - waives the
requiéfement;

(c) An applicant shall net Ee deemed to héve exhausted the
the remedies availabhle in the @ourts of the State, within

the meaning of this section, if he has the right under the lau

of the State to raise, by any available .procedure, the

x4



question presented.

(d) An application fpr a writ of habeas corpus on behalf of a
peréon'in custody pursuant to the judgment of a State Eaugt
Shéii'not be granted wiﬁh respect to any claim'that was
adjudicated on the merits in State @ourt proceedings unless
the adjudication of the claim--

(1) resultéd in a decision that .was ;untrary to, or involved an
unreasonable application of, clearly established federal lauw,
as determined by the $Supreme Court of the United States; or

(2) resulted in a decision +that was based on én unreasonable
determination of +the facts in light of the evidence presented
in the State Eoué%-praceeding._

(e)(1) In a proceeding institutéd by an applicaticon for a writ of
habeas corpus by a person in custody pursuant to the judghent{
of a State gourt, a determination of a factual issue made hy a
State Court shall‘ be presumed to be correct. The applicant
shall have the burden of rebutting the presumptien of
correctness by clear aﬁd convincing evidence.

(2) If the applicant has failed to develop the factual basis of a
claim in State @ourt proceedings, the Bourt shall not hold an
evidentiary hearing on the claim unleés the applicant ghoms
that-;

(A) the claim relies on--

(ii) a factual predicate that could not have been preViously
discovered through the exercise of due diligence; and

- (B) the facts underlying .the ‘claim would be sufficient to

establish by <clear and convincing evidence that but for

‘*(5""
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constitutional error, no reasonable factfinder would have

- found the applicant guilty of the underlying offense.

(f} If the applicant challengeg_-the sufficiency of the eyidenc@
adduced in such State @ourt - proceeding to support the State
@ourt's determination of a factual issue made therein, the
applicant, if able, shall‘ producg that part of the record
pertinent to a determinatinn of the sufficiency of the
evidence to support such determination. IT the'appliﬁant,
because of indigeﬁcy'ar other reason is unable to produce sucH
part of the record, then +the State shall produce such part of
the record and the‘Fedefal Court shall direct tHe State to do
so by order .directed tq an appropriate State official. If the
State cannot provide such pertinent part of the recarg;iében
the Court shall determine wunder the. existing faé{;} énd
circumstances what mieght shall be given to the State &Eﬁrt's
factual determination. |

(g) A copy of +the official records of the State Court, duiy
certified by the clerk of such g@urt to be a_true and curreé;
copy of a Finding; jﬁdiﬁial, apinion, >or ’ather reliable
written indicia showing such a facfual determinatidn.by the
5{ate Court shall be admissible in the Federal Court
proceeding.

(h) Except as provided in section 408 of the Controlled.

substances Act, in éll proceedings brought wunder this

section, in any subsequent proceedings on review, the Court
may appoint counsel for an applicant who is or becames

financially unable +to afford cnunsel/‘except as provided by a

6




rule promulgated by the Supreme Court persuant to statutory.
Appointment of counsel under this section shall be governed by

section 3006A of title "18.

K1~
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STATEMENT OF THE CASE
The Grand Jury of Hays County indicted Stephen Marquez

(Marquez) - on October 3,2012. The indicthent-cunsisted of

thee counts aof penefrating the sexual organ of a child

vounger than fourteen years old. O0On May 14, 2013 a juryitrial

§

convened. The Jury found Marquez guilty on all three counts

on May 17, 2013 and mas sentenced to fifty years in prlsan

and fined $10,000 an gach count., The sentences are running
concurrently. Tﬁe Thiﬁd Court: of Appeals affirmedhthe‘ﬁdﬁvic-
tion on August~26,201;; The Eﬁurt of Criminal Appeals of

Texas denied haheas co%pus without written order on 8/17/2016.
The United States DlSt;lCt Court: for the Western District

of Texas (USDC) afﬁlrmed the decision and denied a certif-
icate of appealability @szsg). On.July 5,2017 the USDC

déenied Marquez's Motion to. Aménd Judgment and certificate

uf appealability On Febrﬁary 27,2018 The United: States

AT Ananal s
Court Df Appeals Fifth Clrcu1t denied certificate of appe—

alablllty. AnvEXtEﬂBlﬂﬂ_Dﬁ;ImmEAmDIlDD_ID_flle_ﬁ_mIlI_Df -

certiorari in the Supreme Cdurt: was granted on May 8,2018

extending the time until July 27,2018.



REASONS FOR GRANTING THE PETITION

The State af 'Texaa has used what was created as

'ﬁah#téstimﬁﬁiai7 in a testimanial manner in order to pruve past

. . " S
events “without” cross-examination of the evidence reability énd

mean1ng. Petitinner believes the United States Bunstitutiﬂn stlll

requzeresv_dg;
Faurteenth Amendment wvhen medical records are used ta praQe the
truth uf ‘the matter asserted. These -grounds for-due prucess and - - -
cross-examinatioh are in petitioners state habeas plaad;ngs and
argument. In - Pointer v. Texas, 380 U.S. 408 (1965) MR, JUSTICE

HARLAN says in his fipinion and I guote:

#I join 4in the judgment reversing this conviction,
for the reason that the petitioner was denied the
oppartunity +o cross-examine, through counsel, -the—
chief witness for the prosecutien. But I do not
join the Courts pronouncement which makes the Sixth
Amendment right of an accused %o coanfront the
witness against him,,, obligatory #*410 osn the
States. That questionable tour de farce seems to me -
entirely unnecessary to the decision of this case,
which I think is derectly contrulléd~ by° the
Fourteenth Amendment's guarantee thHat no State
shall" deprive any person af lifa, lihsarty, ar
property, without due process of lam“ '

In petitiqner's " case there ués'i fno u?pnrtuﬁiiy 'fa
cross-exaning the authoring physicians nr:even thg-cuétﬂdiéﬁ of
records hy use af evidentiary rulings such Bé bueineée fgé&fd
exceptiqn and hearsay exceptiens (Tex R, Evid 801;803). The

result being authoring physicians were never available-ih1couft

fof3 3




REASONS FOR GRANTING THE PETITION

R

&? ﬂnﬁ $§3§4#83§;§§%

habeas reliefi

The

fﬁﬁﬁ?ﬁ'&&-*%h@mﬂgﬁiif%*?v?t

;haaraag amﬁ% & 5?39@?% thus @r@aarEﬂ is inadm&aﬁi@l@ 3

Lutz 253 LY. 126, 170 N.E. 517 (1938) (See slso U.5. va zsm_;iaf°

5:3; | ﬁ' 0
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‘ﬁm,ft 'énﬁ héé da@iﬁﬁd an impﬂrtFﬁt fe@érai guésﬁimh in a way

which .cenfﬁinﬁ fwi&hv,xglewgm* daﬁ;sinnﬁ of tﬁis cau:t, &awaly

' craas~ezamiﬁatiaﬂ 13 naﬁ ' xagﬁt guafanteaﬂ hy the aigtﬁ arg
iF@urteentﬁ ﬁmanﬁmén%s @$"~%ﬁé Bﬁitaﬂ Stateo :ﬁsnsti%mtien; and

'baeineﬁs reﬁarﬂ ﬁxﬁﬁp*iah By beazbay applies o m@ﬁisal rﬁcﬁfds.
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CONCLUSION -~

The petition for a writ of certiorari should be granted.

Respectfully submitted, quj”~i“¥VLmtj"“

STEPHEN A. MARQUEZ USA SFC (RET.)
TDCJ #1869138 COFFIELD UNIT
2661 FM 2054 TENNESSEE COLONY,TX 7588&

%&. May~—

Date: July 27,2018




