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LUIS A. PENA * IN THE
* COURT OF APPEALS

*  OF MARYLAND

V. :
* Petition Docket No. 141
September Term, 2018
. :
- (No. 2578, Sept. Term, 2016
STATE OF MARYLAND . * Court of Special Appeals)

ORDER

Updn consideration of the petition for a writ of certiorari to the Court of Special

Appeals and the supplement filed thereto, in the above entitled case, it is

ORDERED, by the Court of Appeals of Maryland, that the petition and the
supplement be, and they are hereby, denied as there has been no showing that review by certiorari

is desirable and in the public interest.

/s/ Mary Ellen Barbera
Chief Judge

DATE: July 31,2018



Circuit Court for Baltimore County
Case No. 03-1-01-000468
"UNREPORTED

IN THE COURT OF SPECIAL APPEALS

OF MARYLAND
No. 2578

September Term, 2016

LUIS PENA

V.

STATE OF MARYLAND

Woodward,
Friedman,
Kenney, James A., 111
(Senior Judge, Specially Assigned),

JJ.

PER CURIAM

Filed: April 6,2018

*This is an unreported opinion, and it may not be cited in any paper, brief, motion, or other
document filed in this Court or any other Maryland Court as either precedent w1thm the
rule of stare decisis or as persuasive authority. Md. Rule 1-104.
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—Unreported Opinion—

On Séptember 11, 2001, in the Circuit Court for Baltimore County, appellant Luis
Pena pleaded guilty to robbery with a dangerous and deadly weapon and use of a handgun |
in the commission of a felony and on Decembef 5, 2001, he was séntenced to two
concurrent terms of fifteen years’ imprisonment. He did not seek leave‘to appeal.
Following a bench trial in an unrelated case, Pena was convicted of attempted murder, use
of a handgun in the commission of a crime of violence, and a host of other crimes. On
January 31, 2002, he was sentenced to twenty-five years’™ imprisonment for attempted
murdér and to a con'currenf term of fifteen years (the first five years without the possibility
of parole) for the handgun offense, with those sentenées to run consecutiv¢ to any -
outstanding sentence.

In 2016, Pena filed a petition for writ of error coram nobis in which he challenged
the validity of his 2001 guilty pleas on the grounds that the nature and elements of the
offenses were not explained to him on the record of the plea proceeding. He also claimed
‘that the 2001 convictions were used during the sentencing proceeding in the 2002 case “to

procure a consecutive sentence,” which he asserted “constitutes serious collateral

consequences.”

"'In the 2002 case (Circuit Court for Baltimore County Case No. 01-CR-0470),
additional sentences were also imposed, but like the handgun sentence they were ordered
to run concurrent with the sentence for attempted murder. Thus, the total sentence imposed
in Case No. 01-CR-0470 was twenty-five years, the first five years without the possibility
of parole, to run consecutive to any outstanding sentence. The sentences imposed in the
2001 guilty plea case (Circuit Court for Baltimore County Case No. 03-K-01-0468)
obviously were outstanding when Pena was sentenced in the attempted murder case.
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Following a hearing, the coram nobis court acknowledged that the elements of the»

~armed robbery and handgun 'offens>es were not explicitly reviewed with Pena on the record
of the 2001 plea hearing, but thc court was not persuaded that Pena was, in fact, unaware
of the nature of those crimes when he ple.':ldedguilty.2 The coram nobis court did not find
credible Pena’s allegatioﬁs that he did not, in fact, know thé nature of robbefy with a
dangerous and deadly weapon and use of .a handgun in the commission of a felony when
he pleaded guilty to those charges. The court not:ed that Pena was represented by an
experienced criminal defense attorney and was_cénﬁdent that there was “no way that
[defense counsel] did not discuss with [Pena] the nature and elements” of the charges. The
court also pointed to the Initial Appearancé Report certifying that, upon Pena’s initial
appearance in court, the presiding judge “advised defendant of the nature of the charges

~ and allowable mandatory penalties.” In short, the court concluded that Pena had failed to
establish that his plea was not entered knowingly, that is, with an understanding of the
offenses. The court also concluded that Pena was\inel‘igible for coram nobis relief because
he failed to establish that he was facing any significant collateral consequence as a result

of the 2001 convictions. Pena appeals. For the reasons to be discussed, we affirm.

* Pena, a self-represented litigant, was advised by the coram nobis court that he
could testify, under oath, and call witnesses to testify in support of his position. Pena chose
not to testify and did not call any witnesses. His only evidence in support of his allegation
that his guilty pleas were not entered knowingly was the transcript from the plea hearing,
which reflects that he was not specifically advised, on the record of the hearing, of the
elements of the offenses to which he was pleading guilty.

2
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| DlSCUSSlON

“A writ of error coram nobis ‘is an extrabrdinary remedy’ justified ‘only under
circumstances compelling such action to achieve justice.”” Rich v. ;S’tate, 454 Md. 448, 461
(2017) (quoting State v. Smith, 443 Md.. 572,597 (2015)) (further quotation omitted). The
writ is available rto “a convicted person who is not incarcerated and not on parole or
- probation, who is suddenly faced with a significant collateral consequence of his or her
conviction|.]” Skok v. State, 361 Md. 52, 78 (2000).* “[T]he grounds for challenging the
criminal conviction must be of a constitutional, jurisdi_ctiohal or fundamental.character.”
Id. “|A] presumption of regularity attaches to the criminal case, and the burden of proof is-
on the coram nobis pgtitioner.” ld.

We “review the coram nobis court’s de(.:ision. to grant or deny the petition for abuse
of discretion.” Rich, 454 Md. at 471. We will not “disturb the coram nobis court’s factual
findings unless they are clearly erroneous,” but “legal determinations shall be reviewed de
novo.” Id. |

When a coram nobis petitioner is claiming that he did not understand the offenses
to which he had pleaded guilty when he entered the plea, “the only issue is whether the
defendant understood the nature of the charges — regardless of whether the trial court could
determinevas much.” State v. Smith, 443 Md. 572, 653 (2015) (emphasis in the original).
“In other words, a defendant can successfully challenge a guilty plea on direct appeal by

showing that the trial court did not follow the procedural requirements of Maryland Rule

¥ When Pena filed his petition for writ of error coram nobis, he had completed his
sentences in the 2001 case, but was still serving time for the 2002 convictions.

3
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4-242(c).” but “when challenging a guilty plea in a petition for writ of error coram nobis,
the defendant is only entitled to relief if he or she can establtish that, at the time of the plea,
he or she was not, in fact, ‘pleading voluntarily, with understanding of the nature of the
charge[.]"™ Rich, supra, 454 Md. at 463.

Pena maintains that hiis plea was not entered knowingly because the elements of
robbery with_a dangerous and deadly weapon and use of a handgun in the commission of
a felony were not explained to him on the record of the plea proceeding. The fact that the
elements of the crimes were not explicitly iterated on the record, however, does not
vcstablish that Pena, in fact, did nbl _understand the nature of the offenses. Years after he .
pleaded guilty, Pena alleged that he had not known the nature of the offenses when he
entered the pleas, but notably he chose not to support that allegation with testimony, under
oath, at the coram nobis hearing. The coram nobis court discouﬁted his allegations that he
had been unaware of the nature of the charges when he entered his guilty pleas, noting (1) .
that he was represented by a seasoned defense attorney who certainiy would have discussed
with him the nature and elements of the offenses, and (2) that the Initial Appearance Report
demonstrated that he was properly advised of the nature of the charges pending against him

when he first appeared in court.* In short, the coram nobis court concluded that Pena failed

* The coram nobis court’s consideration of factors outside the four-corners of the
plea hearing transcript was not improper. As the Court of Appeals has made clear, when
challenging the validity of a guilty plea in a petition for writ of coram nobis, the court is
not limited to the record of the plea hearing, and it may “consider additional evidence|.]”
State v. Rich, 454 Md. 448, 464 (2017).
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to meet his burden that he, in fact, had entered his guilty pleas without an understanding of
the nature of the charges. We find no error in that conclusion.

Morepver, we agree with the coram nobis court that Pena failed to establish that he
was suffering a significant collateral consequence as a result of the 2001 guilty pleas. At
the C()z;am nobis hearing, Pena maintained that “his sentence in the 2002 case was
"‘enhanced" because it was ordered to run “consecutive,” which made “the first 15 years
vwith parole automatically turned into non-parolable.” 1In other words, his position is that
the ordering of the sentence in the 2002 case to run consecutive to the sentence in the 2001
guilty plea case “had the etfect of transforming that initial parolable 15 year term"afterA
service of five years imposed under indictment No. 03-K-01-0468 [the guilty plea case]
into a nonparolable fifteen (15) year term.” The coram nobis court found no merit to that
contention, and neither do we.

Peﬁa further maintains that the 2001 guilty pleas increased the sentencing
guidelines in the 2002 case. Inrejecting this content»ion, the coram nobis éourt noted thét
for the attempted murder conviction in the 2002 case, the sentencing guidelines were
twenty—ﬁve years to life, even without the 2001 convictions taken into considerat‘ion. The
coram nobis court further noted that the sentencing transcript from the 2002 case reflected
that the semenc.ing judge was “very close™ to imposing a life sentence but, because of
Pena’}s age. instead imposed a twenty-five year term of incarceration — the lowest end of
the guidelines. In short, there is no evidence in the record that the sentences in the 2002

case were enhanced because of the 2001 guilty pleas.
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Pena also attempts to establish a significant collateral C.onsequence by asserting fhat
the 2001 convictions were cénsidered by the 2002 sentencing court when it ordered the
sentence in that case 1o run consecutive to any outstanding sentence. The cormﬁ nobis
court found that the 2002 case “was a completel)’/ different and unrelated crime™ and that
runniﬁg thé 2002 sentence consecutive to “any outstanding sentence™ was a natural
consequence. not a “significant collateral consequence™ as that term is understood in the
coram nobis context. We agree.

Based on the foregoing, we hold that the coram nobis court did not abuse its

discretion in denying Pena’s petition for relief.

JUDGMENT OF THE CIRCUIT COURT
FOR BALTIMORE COUNTY AFFIRMED.
COSTS TO BE PAID BY APPELILANT.
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LUIS ALBERTO PENA . * IN THE
Petitioner « * CIRCUIT COURT
V. o * FOR
STATE OF MARYLAND * JALTIMORE COUNTY
Respondent _ * Case No.: K-01-0468
* * ¢ * * * | * * * * * * *
ORDER

This matter came before the Court on January 18, 2017, for a hearing ;)n LLuis Alberto
Pena’s Petition for Writ of Error Coram Nobis (Paper No. 8,000), filed on JLily 28, 201 6. The
State’s Answer and Request to Dismiss Without a Hearin: Petition for Writ of Er-rofCor'an-r
Nobis (Paper No. 8,001) was filed on October 14, 2016. After consideration of the entire file,
including the pleadin‘gs filed, the transcripts provided, the arguments of Mr. Pena and the

Assistant State’s Attorney, and the relevant Rules, statutes and case law, this Court dictated its

tuling, in accordance with Md. Rule 15-120/7, \i/nto the regdrd on January 18,2017. For the
) (\ ‘\ ‘ K’\ 1 / |
reasons stated on the record, it is this day of _j % m VI\\/\"( \/\( ™
) N\

2017, by the Circuit Court for Baltimore County,

ORDERED that the Petition for Writ of Error Coram Nobis filed on July 28, 2016, is

hereby DENIED in its entirety. Mr. Pena failed to prove that his plea before the Honorable John

Grason Turnbull IT on September 11, 2001, was either unknowing or involuntary. He also failed

to prove that, as a result of his plea before Judge Turnbul, he is facing significant collateral

consequences.

pa

_ /\d\,md (Unaga__

The)Honorable Judith C. Ensor
Circuit Court for Baltimore County




