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IN THE 

SUPREME COURT OF THE UNITED STATES 

PETITION FOR WRIT OF CERTIORARI 

Petitioner respectfully prays that a writ of certiorari issue to review the judgment below. 

OPINIONS BELOW 

[4or cases from federal courts: 

The opinion of the United States court of appeals appears at Appendix to 
the petition and is 
[I reported at 11 OO1U21iqi4,i4,o9 ; or, 
[Whas been designated for publication but is not yet reported; or, 
[ ] is unpublished. 

The opinion of the United States district court appears at Appendix 13 to 
the petition and is 

reported at O0iZc2IH ;or, 
[ j has been designated for publication but is not yet reported; or, 
[ ] is unpublished. 

[ ] For cases from state courts: 

The opinion of/the highest state court to review the merits appears at 
Appendix 47A to the petition and is 
[I reported at ItIA4 ;  or, 
[ ] has been designated for publication but is not yet reported; or, 
{ I is unpublished. 

The opinion of the ____________________________________ court 
appears at Appendix )VI-4 to the p,tition and is 
[I reported at ; or, 
[] has been designated for publication but is not yet reported; or, 

is unpublished. 
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JURISDICTION 

For cases from federal courts: 

The date. on which the. United States Court of Appeals decided my case 
was PTFJV/L3U 72OI 

[] No petition for rehearing was timely filed in my case. 

[IA timely petition for rehearing ws the United States Court of 
Appeals on the following date: flII)A .1 ,?dig, and a copy of the 
order denying rehearing appears at Appendix 

[II An extension of time to il&'the petition for a writ of ce tiorari was granted 
to and including (date) on M/A (date) 
in Application No. IIA Ø. 

The jurisdiction of this Court is invoked, under 28 U. S. C. § 1254(1). 

[1 For cases from state courts: 

The date on which the highest state court decidel my case was N 4 
A copy of that decision appears at Appendix N/ 
[ J A timely petition  for rehearing was thereafter denied on the following date: fl/A , and a copy of the order denying rehearing 

appears it Appendix 

[ ] An extension of time to file the petition for a' writ /f certiorari was granted 
to and includiig / (date) on IJ14 (date) in 
Application No. ItA_(V/4. 

The jurisdiction of this Court is invoked under 28 U. S. C. § 1257(a). 

P0 11161  - 
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STATEMENT OF THE CASE 

On August 5, 2009, Billy Robin, along with codefendants 
D t  Angelo Terry and DAndre Banks were charged in a 21-count 
indictment, in connection with a May 19, 2009 shooting of North 
Capital Street, at which four individuals were shot: Chaquon 
Wingard, Jameeka Washington, Antoine Clipper and Tyrique Williams. 
A superseding 24 count indictment was filed on September 20,.201;1. 
Against Mr. Robin, the indictment alleged one count of conspiracy 
to commit assault with intent to kill while armed and possession 
of firearm during a crime of violence relating to the shooting U 

of one of the victims, Chaquon Wingard (Count 1); four counts of 
assault with intent to kill while armed (AWIK) for each of the 
four victims (Counts 2,4,6, and 8), and attendant counts of 
possession of a firea1rm during a crime of violence (PFCV) for each 
of the AWIK charges (Counts 3,5,7, and 9); four counts of 
aggravated assault while armed (AAWA) for each ofthe four victims 
(Counts 10, 12, 14, and 16); and attendant counts of PFCV for 
each of the AAWA charges (Counts 11,13,15, and 17); unauthorized 
use of a motor vehicle (UUV) (Count 18), knowingly fleeing law 
enforcement (Count 19), accessory after fact to AWIK (Count 20); 
tampering with evincë (count 21), and committing a.crime while 
on release. (Count 22) 

2 



The Honorable Ann O.' Regan Keary presided over a lengthy trial 
hat --la-stedfrom uary'11, 201'2, through FeJitfaty 3, 2012. Prior 

to trial, Mr. Robin pled guilty to committing a crime while on 
release out of the jury's presence, and - prior to going to the 
jury, the government dismissed the AWIK and attendant PFCV charges 
relating to victims Washington, Williams and Clipper. The jury 
convicted Mr. Robin of UUV, and fleeing law enforcement. 'the jury 
could not reach verdicts on the _remaining counts.. On May 30, 2012, 
Mr. Robin was sentenced to 120 months, on the AAWA upon Mr. Wingard, 
with concurrent sentenced of 1 06 months for the AAWA upon 
Ms. Washington and 84 months for the AAWA charges upon Mr. Clipper 
and Mr. Williams, concurrent sentences of 32 months on the Uuv 
and fleeing law enforcement charges, and a concurrent sentence of 
12 months on the crime while committed on release. The jury 
convicted Mr. Terry of the AAWA counts, as well as the attendant 
PFCV counts', and the jury could not reach a verdict on.Mr. Banks 
charges. Mr. Robin and Mr. Terry both filed a timely notices of 
appeal,  wh*c been  docketed  no 12  -- 9  

On February 12, 2015, thedeféndant filed.a motion for 
appropriate relief rasing a myriad of claim. On July 22, 2016, 
the Superior Court denied the motion. 

Now defendant appeals the district court judgment. 

3 
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CONCLUSION 

The petition for a writ of certiorari should be granted. 

Respectfully submitted, 
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I (fLow7cNuEi) 
ARGUMENT ONE 

APPELLANT'S AIDING AND ABETTING AND AGGRAVATED ARMED ASSAULT 
IS INVALID IN LIGwrOFTHE SUPREME COURT DECISION OF ROSEMOND 

It's defendant's contention that the district court erred 

and abused its discretion when it denied his claim that there 

was insufficient evidence for his conviction for aiding and 

abetting in light of Rosemond v. United States, 134 S.CT 1240 

(2014), which "requires that the government show a state of mind 

extending to the entire crime, not speculation and inference that 

failed to satisfy this critical requirement." 

The Superior Court held, however, that the claim was already 

litigated during his appeal. . . and that in its opinion, the 

Court of Appeals squarely addressed "Robin's contention that there 

was insufficient evidence to support the "intent" element for all 

four of his AAWA convictions, to the extent that he was convicted 

under an accomplice liability theory." See Terry and Robin v. 

United States, 114 A.3d at 612. The Court of Appeals held that 

"sufficient evidence was presented that Robin possessed the 

requisite mens rea to sustain his conviction as an aider and 

abettor." Id at 616. 

The Court further held that "the law is well-settled that 

when an appellate court has previously resolved an issue, that 

issue cannot be litigated again on collateral attack in the 

trial court, absent some special circumstances. See Dopel v. 

4 



United States, 510 A.2d 1044, 1045-46 (D.c 1986). As the - defendant's 
claim regarding his AAWA convictions was clearly disposed of by the 

Court of Appeals in its opinion, the defendant's identical post-

conviction claim is now procedurally barred in this court." 
ri 

It's defendant's contention whether it's due to the ineffective 

assistance of appellate counsel, or otherwise, that the foregoing 

claim was not disposed of with the Supreme Court decision of 

Rosemond v. United States, 134 S.CT 1240, 1249 (2014), and Tann 

V. United States, 127 A.3d 400, 434 (D.0 2014) in mind, which 

discussed the advanced knowledge compoents of aiding and abetting 

armed offenses. 

This Court has never mentioned neither Rosemond or this Court's 

decision of Tanner in its decision, and based on such special 

circumstances warrants this Court considering this issue anew in 

this appeal of the denial of motion for appropriate relief. 

5 
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ARGUMEN1' TWO 
ITS APPELLANT'S CONTENTION THAT THE LOWER COURT ABUSED ITS 
ITS DISCRETION WHEN IT DENIED HIS CLAIM THAT TRIAL COUNSEL 
FAILED TO GIVE A PROPER ADVERSARIAL TESTING TO THE FAILURE 
OF THE COURT-TO ALLOW CROSS EXAMINATION OF KEITH DANIELS 

It's defendant's Robin contention that the District Court abused 

its discretion when it denied his ineffective assistance claim 

premised on Counse'l's failure to correctly present the argument 

that Robin was entitled to cross examine Keith Daniels regarding his 

mental health history, and make a proffer as a prerequisite to 

the allowance of the testimony. 

The United States Supreme Court has held that the Confrontation 

Clause of the Sixth Amendment protects the rights of the accused in 
13 

a criminal trial to confront and cross examine witnesses against 

him. Delaware v. Van Arsdall, 475 U.S 673, 679 (1986). Despite the 

importance of this right, trial counsel although objecting, failed 

to give the issue of cross examining Daniel's with regard to his 

prior mental history an adversarial testing as is required by the 

Sixth Amendment right to effective assistance of counsel. Objecting 

to the denial of the right to cross examine without putting forth 

a legal basis for the request, or without supporting the request 

with a necessary proffer isn't counsel performing within the meaning 

of the Sixth Amendment Right to Counsel. 

The trial court. in denying defendant's motion to cross examine 

Mr. Daniels in regards to his prior mental history stated in part 

that: 

- The Court has looked at what it considers the most relevant 
cases on this issue. The case of Valasquez from 2002 and the 

R. 
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D.0 Circuit decision in 2008 in the case of United States versus George and as that case noted, mental illness is certainly no • longer presumed to undermine a witness competence to testify. There are certainly varying degrees of severity and differing effects from a diagnosis. It would be relevant that a person had mental illness if a witness was exhibiting a pronounced disposition to lie or to hallucinate or suffer from some acute or sever illness that would dramatically impair their ability • to perceive or tell the truth. But there would have to be some indication in his clinical history that would be necessary in order to place his reliability and competence to testify in doubt. Or to affect his credibility. I would note in the George case, a relatively recent decision case, the Court of Appeals from the circuit affirmed the District Court's precluding cross examination of a witness who had bipolar disorder, finding that there was nothing in the 'record indicating that the witness would have any difficulty in perceiving reality or any motivation • of the witness to lie, based on their mental health condition. The Court there noted again without expert witness to show why it's relevant it would be 'very problematic to admit that. Further, the Valasquez case spoke of the degree of invasion of personal privacy that was involved permitting testimony or cross examination of a witness that would include examination of them about mental health treatment and noted that in balancing the prejudice versus the probity , and invasion of an individual witness had to be supported by evidence that their mental illness really influenced their credibility or their perception, otherwise it would be too prejudicial and collateral. So I weighed the prejudice versus probity in this case, and I find that there's very little probative value to going into the fact that Mr. Daniels in the past has been described as having bi-polar disorder or mood disorder not otherwise specified as it's referred to in the records from his current treatment at the jail. See Jan, 26, trial record, pg. 16-18. 
 

Trial Counsel in the, instant case clearly failed to give the 
issue of Defendant's right to cross examine Daniel's with regard 
to his mental history a proper adversarial testing as is rquired 
by th6 Sixth Amendment right to effective assistance of counsel. 
Despite the Court on more than one occasion indicating that counsel 
submit expert testimony as to relevance,and-  make a prQffer.a5•to 

&StOL. DnieI'-,s 1 ment-al illness, counsel f.aiiedtQ make either showing,  
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giving credence to the Court's notion that the cross examination 

of Daniel's would be improper. A defendant proposing a line of 

cross examination has the responsibility to make some proffer 

suggesting its relevance. See United States v. Davis, 127 F.3d 

68, 71 (D.0 Cir. 1997)("We cannot conclude that . . . a reasonable 

jury might have received a significantly different impressiOn . 

since defense counsel made no proffer. . . 

Counsel also should have objected to and challenged the 

trial court's reliance on the decision of Velasquez v. United 

States, 801 A.2d 72 (D.0 2008) and United States v. George, 532 F.3d 

933 (D.0 2008) because the Valaguez decision dealt with proposed 

cross examination that concerned a witness condition. some three 

years after the crime charged making the witness testimony not 

relevant to the witness perception at the time of the offense, 

and George is an opinion from outside the circuit, which directly 

contradicts precedent from inside the Court, i.e, United States v. 

Pryce, 938 F.2d 1343, 1346 (D.0 Cir. 1991) that allow cross 

examination of a witnesswith  mental illness. 

It's clear from Daniel's own testimony.that in 1995 he was 

previously diagnosed as bi-polar which pointed to a longer history 

of mental illness than the 20$1 to 20L2 jail records relied on 

by the trial court. The government during its questioning of Keith 

[:1 



Daniels provided in part the following: 

By Ms. Miller 

Q. Now, Mr. Daniels, I want to ask you a couple of questions about your health. Have you been diagnosed with any mental. health issues. 

A. Yes, ma-'am 

Q. What diagnoses have you had? 

A. Bi-polar, depression. 

Q. Do you remember when you were first diagnosed with Bi-polar. 
A. Probably like 95 or 96. 

Clea±ty had counsel had a command of thelaw in relation to the 
facts, he would have realized that it was his obligation to first 
seek out the medical record's of Daniels based on the government's 
own testimony that he was diagnosed as bi-polar years before 
the diagnoses from the county jail relied: on by. the trial court. 
These records could have, been just as relevant to what Daniels 
mental condition was at the time of the events in question, and 
trial counsel despite having two weeks to gather the information 
and-make a. proffer concerning Daniels,  medical.. condition, it 'made 
no attempts. Trial counsel failure in this regard, provided the 
Court no basis to allow the cross examination of Daniels regarding 
his medical history. See United States v. Smith, 77 F.3d 511, 5167517" 
(D.0 Cir. 1996)(On the basis of 'hospitalization alone, "without 
reviewing the medical records," no way to decide whether the witness 



mental health was relevant). Counsel was clearly ineffective for 

failing to explore Daniel's 1995 diagnosis as bi-polar which had more 

relevance to Daniels mental state at the time of the crime.-.than 

the time period when he was under the care of a doctor. 

The Judge, however, as it relates to Daniels medical history 

stated in part the following: 

We ordered production from the D.0 jail, community and mental 
health, Dare medical records with regard to his mental health. 
services at the jail and I disclosed under a protective order 
to all counsel, a packet of about a half an inch or quarter 
of an inch of the medical records from the jail, which 
covered a period from early 2011 to January 2012. That appears 
to be the full extent of any medical record information that's 
been developed with regard to Mr. Danielsand his history and 
is jjydoesn't flowabasfIQçpt to pYiffit invasi on 
6f ivacy n this issue which sadly is still .very stigmatizing, 
t e is e of eatment for menta il ness. And in wei hin 

r or not a i ne ss sho ex ul w ami ed about t s this 
Cour 1_ers the concerns of embarrassment of the witness, 

- ------ 

t e concern of sub ecting the witns ±.Q_-cJ-.sfions i~nvadlr g 
is p rivacy. health tment, 
ic giTt embarass the witness but also makely 

Ii a. oncjjlsiorL jiáv not b.raied 
b sed on sim 1 the fact o.di-jnrsis or Lhe fact of some 
,ioz,

mental health treatment. Particul.rly in a case where 
there s no suggestion of an intent to call an expert to analyze 
or present any evaluation or assessment of Mr. Daniels's 
condition. The defendant, as I said, has been on notice about 
this issue since the material was provided back on January 12th 
and has failed to come up with any evidence that reflects that 
Mr. Daniels was affected by syptoms of mental illness at any 
of the pivotal times in this case, either at the date of his 
grand jury testimony in June of 2009 or currently now that 
he's testifying in trial in 2012. See January 26, 2012, trial 
transcripts, pg. 15, line 7- 16, line 16. 

The Superior Court Judge not only at the expense of Defendant's 

right to cross examination, placed too much emphasis on the 

10 



embarrassment of the witness, but as stated earlier, the Velasquez 

case it principally relied on in denying the cross examination of 

Keith Daniels medical history was clearly inapposite, as 

Valaquez concerned a proposes cross examination of the victim's 

mental condition which occurred some three years after the 

crime charged making the mental illness here not relevant to 

the victims perception of the events at the time of the assault. 

Here the record demonstrates that Keith Daniels had a long history 

of mental illness predating the crimes in question, i.e, his 

diagnosis in 1995which for all practical purposes could have 

continued up until the time that he allegedly had the conversation 

with Terry. 

There clearly existed no basis in fact, even crediting the 

jail records relied on by the trial judge to suggest that Keith 

Daniels was not suffering from psychosis at least at the time he 

supposedly had the incriminating conversation with Terry. And 

although the Court found Mr. Daniels testimony credible regarding 

his mental state, with all due respect the trial court is not 

qualified to make medical' diagnosis, and certainly no one would 

allow a person with a history of mental illness to self diagnose 

themself. 

Counsel had an obligation to not only distinguish the decisions 

of Valaquez and George to the facts of the instant case, but also 

and just as important, Counsel should have attempted to make a 

11 



proffer, especially considering case law in the District of 

Columbia is fairly lenient in describing how the requirement of 

factual foundation may be met. See Carter v. United States, 

- 614 A.2d 913, 919 (D.0 1992)("after all a proffer is nothing more 

than an offer to prove factual allegations and does not consist 

of the proof itself."). See also, Scull v. United States, 564 A.2d D 

1161, 1164 (D.0 1989). 

The trial court also abused its discretion on for its over-

reliance on the D.0 Circuit Court of Appeals of George, id, a 

decision that's not a decision from inside the circuit, while 

ignoring binding decisions from inside this circuit such as 

Bennett v. United States, 876 A.2d 623 (D.0 2003), which despitéJ, -'( 
the witness stating that he had been seeing a psychiatrist since 

he was 12 years old and was diagnosed with dual personality or 

paranoid schizophrenia; did not admit to any psychosis at the 

time of trial; up to date medical records including an intake 

assessment indicated no thought disorder; no record of auditory 

hallucinations or delusions close in time to the crime charged. 

or even remotely, Id at 629, the Court allowed the questioning 

of the witness with regards to his history of mental illness, 

although the Court precluded the use of the diagnostic term of 

the witness' illness (paranoid schizophrenia). 

This Court of Appeals held that a witness suffering from a 

• mental illness may have a bearing on the witness' crejht1i, 

- and ample precedent supports admission of evidence of mental issue" 
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on the issue of credibility, although it precluded a line of 

questioning that referred to the diagnostic term of schizonphenia 
as alarming, prejudical, and of marginal relevance. Id at 633. 

Based on the foregoing, it's clear that trial counsel's 

failure to seek out the records of Keith Daniels who testified 

that as early as 1995 he was diagnosed as bi-polar, make a 

proffer to the Court regarding how his credibility could be impeached, 
and point out to the Court that the decisions it relied on was 

inapposite:tothe facts atband, rendered his representation 

ineffective, which resulted in this Court abusing its discretion 

in failing to vacate the convictions on this basis. 
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(eITINL1Ei) 
ARGUMENT THREE 

THE TRIAL COURT ABUSED ITS DISCRETION WHEN IT FAILED TO REMOVE JUROR 836 FOR CAUSE 

It's Defendant's contention that the District Court abused its 
discretion when it denied the claim that it failed to strike 1: 
juror 836 for case. The Court first held that defendant is 
procedurally barred from raising this claim at the post-conviction 
stage since he failed to raise it on direct appeal. However, as 
Petitioner submitted in his initial argument, and not. acknowledged 
by the Court, pursuant to Murray v. Carrier, 477 U.S 478, 479 
(1986) ineffective assistance clearly constitute cause for failing 
to raise an issue on direct appeal. It's defendant's contention 
that appellate counsel was clearly ineffective for not raising this 
claim on direct appeal, which was prejudicial, excusing the failure 
to raise earlier. 

The Court also erred when it also held that even if defendant 
could establish cause, he couldn't establish prejudice for he failed 
to demonstrate that there is a reasonable probability that . 

the result of the proceeding would have been different, but for the 
alleged trial error, i.e, that defendant cannot show that , had 
juror 836 had been stricken, the jury would not have convicted him. 
The District Court. 'are clearly uses the wrong standard to determine 
prejudice as this Court has held in no uncertain terms that failure 

r 
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to remove a juror for cause was structural  

with no showing of See Hughes United States, 689 A.2d prejudice. v. 

1206, 1210 (D.0 1996).' Defendant does not as this Court held have 

to show how had Juror 836 been stricken, the jury would not have 

convicted him, but instead only that the juror should have been 

/removed for cause. 

The Court as well was incorrect in its view that even considering 

the claim substantively a thorough reading of the voir dire confirms 

that the defendant's claim that the court committed reversible error 

in declining to strike Juror 836 is unfounded quoting Harris v. X 

United States, 606 A.2d 763, 764 (ID.0 1996). The case the Court 

relies on, i.e, Harris, involves a juror who was unequivocal to 

the Court's questions as to whether she could be impartial after 

having been the victim of a crime, whereas in the instant case, 

the juror was equivocal about her partiality throughout the entire 

questioning, and only acquiesed when the Court pressured her to 

choose the best judgment between she hope that the crime taking 

place close to her house wouldn't affect her decision and that she 

wanted to give it:afair chance, to the Court's suggestion that 

Juror 836 "You're going to say no, it wouldn't affect you?",'see 

Tr. 89, line 5-16, where she finally settled in on, it wouldn't 

affect the answer the court solicited. 

Any comparison this Court found to the Harris decision must be 

15 
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rejected. The precedence more on point with this Court's handling 

• of Juror 836 responses would be Lewis v. Voss, 770 A.2d 996 

(D.0 1999), the Court failed to mention. In Lewis, 

this Court in discussing whether a juror should have been excused 

for cause because of their response, held "people do not readily 

admit to bias, states of mind that prevent the rendering of a just 

verdict or opinion which would improperly influence their verdict." 

The Lewis decision is on all fours with the instant case because 

there just as you have here, this Court found that a district court 

had erred in accepting a juror's ambiguous claim that she could be 

impartial, after first expresssing her unpleasant experience, and 

then in response to a question whether she would treat plaintiff's 
r 

witness the same, she said she thinks so. This Court in Lewis 

emphasized that the juror signaled doubts as to whether she could 

be impartial, and because juror 836 signaled the same doubts 

throughout the juror's questioning of her, only backing down when 

pressured to by the trial court, Petitioner contends that by the 

trial court committing reversible error in allowing the sitting 
.-...-.-- -.- 

of a juror's impartiality, defendant's Sixth Amendment right to 

an impartial jury was violated. 

t 
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(OUi7NuE) 
ARGUMENT FOUR 

THE LOWER COURT ABUSED ITS DISCRETION WHEN IT DENIED 
APPELLANT'S CLAIM THAT TRIAL COUNSEL WAS INEFFECTIVE FOR FAILING TO REMOVE JUROR 836 and 927 THROUGH PEREMPTORY CHALLENGES 

The trial court abused its discretion when it also denied 

defendant's claim that trial counsel was ineffective when it 
1. failed to use peremptory strikes to remove Juror 836, as well as 

Juror 927 from the jury pool, based on their expressed feelings 

about gun violence. The Jurors specific exchanges starting with 

Juror 836 was as follows: 

The Court: Okay. All right. Tell me about why you circled "nature of the charges." I think that was the last thing 
you circled. 

The Juror: Just in terms of gun violence. Scares me, you know. 
I live alone. I walk home alone at night. It's frightening, especially in the Bloomingdale, LeDroit area. It's frightening. A lot of stuff happens there, so. . . Especially that being 
close to home, it's kind of frightening. 

The Court: Just hearing what the case involved is a bit 
frightening. 

The Court: Just hearing what the case involved is a bit 
frightening. 

The Court: I understand. And the questions Ih'ave for you, 
though, is whether or not that reaction that you had is 
in any way going to prevent you from listening to the case 
with an open mind and determining fairly whether or not the 
government proves that these individuals did what they're 
charged with. 

The Juror: I don't think so. 
The Court: Do you think that you could-do you think you'll 
have any difficulty presuming the defendant's innocent just because of knowing what the charges are? 
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The Juror: I mean, I would absolutely give, you know, give it 
an open mind, keen an open mind in that sense but it does 
scare me, especially that being close to my house, so. 

The Court: Would the fact that it happened close to your house 
in any way come into play in terms of affecting your decision 
or it just would make you say, oh that's close to may house? 

t The Court: Would the fact that it happened close to your 
house in any way come into play in terms of affecting your 
decision or it just would make you say, oh, that's close 
to my house? 

The Juror: Well, I would hope not. But you know, obviously at 
this moment I want to say no. But I would hope not. 

The Court: Okay. What's your best judgment about that? 

The Juror: I'm going to say no. I want to give it a fair 
chance, so 

The Court: Okay. You're going to say no, it wouldn't affect 
you? 

The Juror: It wouldn't affect,,- no 

The Court: All right. I think those are all the questions for 
you, ma'am. We'll take this into consideration. 

The exchange between Juror 927 and the Trial Court:wasas:.y:. 

follows: 

The Juror: I thought it was onl.y honest to say that I do have 
strong feelings about guns. I supported the Brady Bill. I 
think that, you know, there's still not enough background 
checks when people--Wal Mart will give a gun to anybody and 
people can get their hands on guns, and so, honestly, that's, 
you know, and I think saying that we all should have a gun, 

• you know, and the whole right to bear arms is sort of overdone 
when we wouldn't need them if people who shouldn't get them 
didn't have guns. See Tr, Jan 11, 2012, 137-38. 

It's defendant's contention that the trial court abused its 
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discretion particularly when she found that trial counsel was not 
ineffective for failing to remove Juror 836 through a peremptory 
challenge. It's clear from defense counsel Mr. Copacino colloquy 
with the trial court, specifically, "there was such hesistancy 
about it being in your neighborhood, and that it might affect--yeah, 
I try, I try. And I believe her, she would try. But she's pretty I 

ruch told us that she's not confident she'd be able to do it," 
see Tr, pg. 89-90,Jan 11, 2012, that such warranted a peremptory 
challenge. As counsel stated Juror 836 did everything she could 
to notify the Court that she would have a hard time being impartial 

or and not until the Court forced her to choose her best judgment 
• between not being affected by gun violence and being impartial did 

she settle on what the Court wanted her to say. 

It's clear that these two jurors in their answers to the Court 
on voir dire particularly Juror 836, presented enough of their state 
of mind that counsel even after failing to remove the Juror for 
cause, should have exercised a peremptory challenge to remove her. 

thi s Court 

of mind that prevent them from rendering a just verdict." See Lewis, 
id.Clearly..on more than one Occasion, Juror 836 signaled doubts. 
about her ability to be impartial, and the Court instead of accepting 
those doubts stayed at this Juror until she acquiesed, that she 
would not be affected by what she had stated numerous times might 
affect her ability to be impartial.. So regardless of whether the 
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the trial court struck the juror for cause, counsel should had 

exercised a peremptory challenge and removed this particular juror. 

The Court also abused its discretion when it found that even 

- if the juror should have been removed through a peremptory challenge, 

c defendant could not show prejudice. The trial court specifically 

held "The defendant has not demonstrated a reasonable probability 
I 

that the removal of these jurors would have resulted in an acquittal, 

• or in a hung jury on the Aggravated Assault While Armed counts of 

which he was convicted. The correct test is whether trail counsel 

failure to exercise a peremptory strike resulted in the sitting of 

a juror who has expressed a clear inability to be impartial. It's 

4 Defendant's contention as Lewis demonstrates, Juror 836 was 

clearly impartial. This Court must vacate this Court's order 

denying relief. 

- CONCLUSION 

Based on the foregoing facts and conclusions of law, Appellant 

requests that this Court vacate the judgment for the reasons stated 
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