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GREGG THOMAS - : -k IN THE
* COURT OF APPEALS

*  OFMARYLAND

*  Petition Docket No. 124
September Term, 2018°
%* .
| , | (No. 610, Sept. Term, 2017
STATE OF MARYLAND - * Court of Special Appeals)

- ORDER

Upon consideration of the petition for a writ of certiorari to the Court of Special

Appeals filed in the above entitled case, it is

ORDERED, by the Court of Appeals of Maryland, that the pétition be, and it is
hereby, denied as there has been no showing that review by certiorari is desirable and in the public

i_nterest.

/s/ Maryr E'Ilen'Barbera B
- Chief Judge

DATE: July 31, 2018
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Circuit Court for Baltimore City
Case No. 1114099020

UNREPORTED

IN THE COURT OF SPECIAL APPEALS

OF MARYLAND
~ No. 610

Sépte-mf)er 'Term, 2017

GREGG THOMAS
V.

STATE OF MARYLAND

Woodward, C.J.,
Friedman,
Kenney, James A., 111
(Senior Judge, Specially Assigned),

I

PER CURIAM

Filed: April 11,2018

*This is an unreported opinion, and it may not be cited in any paper, brief, motion, or other
document filed in this Court-or any other Maryland Court as either precedent within the
rule of stare decisis or as persuasive authority. Md. Rule 1-104.
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Following.a jury trial in the Circuit' Court fer Beltimore' City',i Gregg Thomas,_
eppellant, was .‘cronvivct‘ed of attempted»’ﬁrst—degree_ murder, -use of a handgun in-the.
commission of a crime of r/iolence, and prohibited possession of a handgun. Thomas raiees
two issues on appeal: (1) whether the trial court erred in denying his motion to dismiss on
constitutienal speedy trial grounds, and (2) Whether there was sufficient evjdence to sustain
his convictions. For the rezrsons that_ 'follew, we affirm.

FI. Speedy Trial Claim

Thomas was arrested in March 2014 and his ﬁrSt three trials ended in a mistrial.
Following the last mistrial, in May 2016, the parties requested that the case be specially set
for a retrial on' _October .21, 2016. Both parties were prepared to preceed to trial on that
date; however, when they arrived in court, they discovered ‘rhat the case‘ had not been
specially - set and that no courtroom was available for the anticipated four-day trial.
Therefore, the triai was continued uritil February 6,2017.. Defense counsel indicated that.
Thomas was “not happy, but he gets it” and asked the court to “just note the Defense
objection.” = Approximately one month before Thomas’s February trial date,-l.re filed a
motion to dismiss on constitutional speedy trial grounds. -Following a hearing, the circuit
court denied the motion, finding that' the reasonv for the delay was “entirely one of the
adnﬁinistrative limitations of the 'physicerl facility of [the] Court” and that Thomas had not
demonstrated any “prejudice that [was] particular to [his] case.” |

On appeal, Thomas contends that the circuit court erred in denying his speedy trial
motion. '1}1 addressing this claim, we apply the four-factor balancing test articulated by the

Supreme Court in Barker v. Wingo, 407 U.S. 514 (1972). See State v. Kanneh, 403 Md.
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678, 6.87—8;8_ (2008).. Thosé facfors are: (1) the ‘,‘.‘i[l]{éhgtt'h of delay”; (2) the “reason for the-
delay’l’;’ (3) .the"‘defendént’s éssertiofl' of” his 'sbéédy trial right; and (l4); “iiréjudfce to the
defeﬁdant.” Barker, 407 U.S. at_530.v “N’(;vne" of these factors is, in itself, Gither »né_ce'ssa'ry
or sufficient to find a violation of the ébe_edy trial right; inétead; they are related factors and
must be considered together with such other circumstances as }nay bév.‘rélevar‘l.t.”_
Nottingham v. State, 227 Md. App. 592, 613 (2016) (internal quotation marks and citation |
omitted). | |
A. Length of the i)elay |

Unless “there’is some delay which is'présumptivély prejudicial, fhefe is no necessity
for inquiry ivﬁto the'other factors that go into the balan'ce.” Baz;kér, 407 U.S. at'530. Thﬁs,
the first factor, the length of delay, biest a dual role, “beg:ailse a delay of sufficient length
 is first réduired to trigger a speedy trial analysis, and the length of the delay is then
covnsidered,as one of thé factofs withinﬁthat an’aiysis.” Kdnheh, 403 Md vat 688. "Where
there is a retrial following the declaration of a mistrial, the stafting point for cdmput_irig fhe |
1eﬂgth of delay begins at the time when thé mistrial was deciaréd, and tHe relevant time
period runs until the commencementlofthe retrial. ]cgéreh v. State, 103 Md. App. 407, 420
(1995). ‘Thert‘:-'fore, the deIay that we must consider in this case is approximately eight |
ménths. Beééuse that delay .“might” bc construed as presumptively prejudicial and of.
constitufid_nal dimension, we w'ivll address 'thé fcmaining Barker factors. See Lloyd v. State,
207 Md. App. 322, 329 (2012) (addressing the delay ‘of eight months and fifteen days

because the delay “might” be considered presumptively préjudicial).
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Neyer_theless, we vn,ote,_,that' the lee!ngth of the delay “‘i‘s'ft:hé;leas:‘i determinative of the
four factots that 'gré consider in analyzi’nlg whether [a defendant’s] right to speedy‘trié;l- has:
beenf'viqlgted.” K‘amj_e:’h‘, 403 Md,‘; at 69Q.; "An'dt‘(_ielays 'of‘mﬁch greater length th;an. ¢jght
mqnths have been foun_q ‘n'o't tlor‘\‘/io.l_ate ‘;heyc.on§tituti§nal_ right to‘a} speedy.tﬁal. 'S_ee‘:Barkér,‘
407 U.S. at '533.-3'6 (five years), Ka@ejh, 403 ‘M’d. at @89-90_ (35 months). fgqf_lsmgring that
Thqrpgs was :cha’rg'e.d_ with a s‘er(ivous'_;cfime and that‘the trial was set er a four-day periQd,
we are not persuaded tha_lt the length of the delay in this case was paﬁicu{arly egregious.
See Glover v. State, 368 Md. 211, 224 .(200.2}) (notmg that 'thé length of the delay “that caﬁ
be tol_erated 1S dépendent, at llea_s:'.c tQ_s_om'e; de_gfeq, Qn the crime for which the defendant has
been indicted.”). V}Conseyguehtly, the l.er_lgth of the delay js not a Weighty:faétor“. '

B. Reason fgr the Delay

We acc'ovrd‘ essentially no weight to the t"irr}e bgtween _Thomas’s mistrial in May 2016 _'
and hivs scheduled ré_tn'al in October 2016 becag§e both Part_ies _agre_ed ,té thé7 Qct0b¢f trial _
date and_ __thét is the time it would 'have ‘gakén ‘f(i)r‘ trial prgparation @n the abseng:e of any -
ensging postplqn‘emen't. See Hallqy?ell v State, - Md. App. .-, 2018 WL :67'9867, at K
*13 (Feb. 1,201 8) (giving no weight to the delgy betwe;gg _the appellant’s September_2014
mistrial and hjs sqheduled retrial in March 20151)#. The parties agree, and thglcirq&lit court. '
found, tliat the delay between Thomas’s fi;_st trlal date in_Og:tober 21016 and his actual trial
in February 2017 was the result of an oyercro{wd_ec} docket and the fact that no judge was
available to ’preside ovef a four-day trial. A.'lthoug(h._ the responsibility for this délgy |

ultimately falls on the State, we weigh it only slightly against the State because there is no
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e,viden_cé,thgt 1t was an intentional delay' that was calculated to hamper the defense. See
Diver v. State, 356 Md. 379, 391-92 (1999). .
- C. Assertion of the 'R_’igh't to_‘zli Speedy Trialv'v'

- Thomas did assert his speédy trialv rights by obj gcting when the circuit éouft '
continued his trizﬁ. Howevef, the objection was hardl’ylstrenuous and appearsrto have been
little more fhan the avc;idance of waiver. MQ’rc;o»v.er,’ although Thomas did file a motion to
dismiss-on speedy tri‘all.grounds', he Wai'tgd over two months after the continuéﬁée'to file
that motion, at which point his trial 'was less than a month away. Thg're’:for_é this 'fa.ctoronly
weighs only slightly in favor of ai;pgnm See, e.g.. Jules v State, 171 Md. App. 458, 486.
(20065 (c‘o‘ncluding that, where “fhe frequency of the demands” to be brought to trial were |
“not exfréoydinéry:,” this fact_or “Weighs lightly in favor of disr'nis;sz.il”).w |

. D. ’Pll'ﬂeju'dice

We consider three interests in arialyzir'lg prejudlicev: the pfeveptién of an oppfessive
pretrial incarceration, rﬁinimizing the an:xiet‘y_ and cqncérh of thevac':cused, and Iimitiﬁg the
possibility that the defense will be impaired. See Barker, 407 US at 532. The “most
serious” of those’three-is “the last, becaﬁSé the inability of a _defendam‘ .adequrately fo
prepére his case skews the fai"rne_ss. of the entire system.” /d.

In as.serting that his defense was prejudiced, Thomas generally notes that witnesses’
memories can fade bver time. However, h’e" d'o‘es. not identify ahy particular insfance where
a witness was unable to remember critical testimony that was favorable to his defense.

Moreover, he does not assert that the d'elay'caused'important evidence to go missing,
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caused any witnesses to become unavailable, or otherwise impaired his ability to present
his defense in any specific manner. - .

Thomas also claims that he was “pfej}ldiéeq by the oppressive, anxiety-inducing

condition of pre-trial incarce_rétion[.]” But where the only possible prejudice is the lengthy. |

pretrial incarceration with its attendant anxiety and concern, the balance of factors weighs

against appellant. See Wilson v. State, 148 Md. App. 601, 639 (2002) (“accord[ing] great

-weight to the llack of any significant prejudice ;r:‘esulting from 'thev delay;’; where the ohly :

possible prej_udice Wasl'the defendantv’spretrial 'inéérceration). .
"E. .Ba!ancing of the F actors
A review of the Barker factors in this _cése demonstrat'es.__that':_ (1) the eight-month delay
between Thomas’s mistrial and re-trial was not egregious in light_ of the charges against

Thomas and the anticipated length of the trial;"(2) the reason for the delay, while

attributable to the State, was not for the purp'o_se'of undermining Thomas’s defense; (3)

Thomas’s assertions of h1s spee;dy trial right were not strenuous; angl 4) Thomas has not
identified any specific prejudice, other than the facf that he remained incarceréted_\&hile
éwaiti_pg his re-trial. | Having wéighed‘ those fa‘cwtor.s’,‘ we are p’e.rsuaded that Thomas’s r:ight
to é séeedy trial vwaé hot Viéléted. Consequenﬂy, the trial court did not err in denying his |
motion to dismiss.
II. Sufﬁciéncy'of the Evidence Claim

Thomas also conténds that thg:re_ was insufﬁcienf evidence to sustain his convic’t‘ions

becausebthe State failed to prove that he was the perpetrator of the offenses. Thomas

concedes that this claim is not preserved because his defense counsel did not provide any

5.
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specific reasons in support of his motion for judgment of acquittal. See Peters v. State, 224

Md. App. 306, 354 (2015) (“[R]eview of a claim of insufficiency is available only for the-

reasons given by [the defendant] in his motion for judgment-of acquittal.” (citation

omitted)). However, relying on Testerman v. State, 170 Md. App. 324 (2006), he asks us

“to conclude that his defense counsel’s failure to preserve the issue c'onstituted ineffective:

assistance of counsel.!

“Post-co_nviction prdceedings are preferred with respect to inevffective aséistance of'
counsel claims bec,ausé the fﬁal record rarely reveals why.counsel .. . omitted to act, and
such proceedings allow for fact-finding and the introduction_ of testvimc‘)ny and evidence

directly rélated to the allegations of the counsel’s ’ineffectiveness.” Mosley v. State, 378

Md. 548, 560 (2003). Aﬁd, unlike Testerman, we are not persuaded that the record in this.

case is sufficiently developed to permit a fair evaluation of Thomas’s claim that his defense

counsel was ineffective. .Conéequently, Testerman does not requi.re u.s to consider

Thomas’s claim 'of inefféctive assistance of defense .counsel on -direct appc;al., and we
decline to do svol. |

| JUDGMENTS OF THE. CIRCUIT

COURT FOR BALTIMORE CITY

AFFIRMED. COSTS TO BE'PAID
BY APPELLANT.

! Although Thomas does not specifically ask us to do so, we decline to exercise -
our discretion to engage in “plain error” review of this issue pursuant to Maryland Rule
8-131(a). B ’
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