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Robert Noel, a federal prisoner proceeding pro se, appeals a district court judgment
_ denying his motion to vacate, set aside, or correct sentence filed pursuant to 28 U.S.C. § 2255.
Noel requests a certificate of appealability. See 28 U.S.C. § 2253(c); Fed. R. App. P. 22(b). He
also requests leave to proceed in forma pauperis.

In 2008, a jury found Noel guilty of two counts of possession of one or more firearms by
a felon in violation of 18 U.S.C. § 922(g)(1). He was sentenced as an armed career criminal, see
- 18 US.C. § 924(6)(1),. to serve 188 months of imprisonment for each conviction, to run
concurrently, followed by a total of three years of supervised release. We affirmed Noel’s
convictions and sentences. United States v. Noel, 488 F. App’x 928 (6th Cir. 2012). The United
States Supreme Court denied certiorari. 588 U.S. 1185 (2013).

During the pendency of his direct appeal, Noel filed a motion to dismiss his indictment
under Federal Rule of Criminal Procedure 12(b)(3)(B), claiming that the federal government
lacked the authority to prosecute him. The district court denied the motion, and we affirmed.
United States v. Noel, No. 13-1189 (6th Cir. Oct. 30, 2013) (unpublished).

Noel then filed this motion to vacate sentence, raising fifteen grounds for relief: Noel

also filed two motions under the authority of Hazel-Atlas Glass Co. v. Hartford-Empire Co., 322
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U.S. 238 (1944),' which the district court construed as motions to amend his original motion to
vacate. He also filed a “motion for leave to file a supplemental issue” under Johnson v. United
States, 135 S. Ct. 2551 (2015). The district court denied Noel’s motion to vacate and other
pending motions, and denied a certificate of appealability. United States v. Noel, No. 08-cv-
20497,2016 WL 5941828 (E.D. Mich. Oct. 13, 2016).

A certificate of appealability may issue only if a petitioner makes “a substantial showing
of the denial of a constitutional right.” 28 U.S.C. § 2253(c)(2). “A petitioner satisfies this
standard by demonstrating that jurists of reason could disagree with the district court’s resolution
of his constitutional claims or that jurists couid conclude the issues presented are adequate to
deserve encouragement to proceed further.” Miller-El v. Cockrell, 537 U.S. 322, 327 (2003). A
certificate of appealability analysis is not the same as “a merits analysis.” Buck v. Davis, 137 S.
Ct. 759, 773 (2017). Instead, “[a] ‘court of appeals should limit its examination [at the
[certificate of appealability] stage] to a threshold inquiry into the underlying merit of [the]
claims,” and ask ‘only if the District Court’s decision was debatable.” Id. at 774 (quoting
Miller-El, 537 U.S. at 327, 348).

Noel requests a certificate of appealability for eight of the grounds for relief raised in his
motion to vacate, amendments, and supplement. Those eight grounds are one, two, five, six, .
seven, eight, ten, and fifteen.

In his first ground for relief, Noel argued that he was denied effective assistance of
appellate counsel because counsel “failed to competently litigate a Sixth Amendment speedy trial
issue on appeal.” In his second ground for relief, Noel argued that he was denied effective
assistance of appellate counsel because counsel “failed to competently litigate a Fourth and
Fourteenth Amendment issue on appeal” concerning his right to a hearing under Franks v.

Delaware, 438 U.S. 154 (1978).

! Hazel-Atlas holds that equity permits courts to grant relief to correct certain injustices beyond
those permitted under court rules, including following a district court to reexamine a judgment
already affirmed on direct appeal and after the mandate has issued. The equitable relief
recognized in Hazel-Atlas has been superseded by Federal Rule of Civil Procedure 60, Relief
from Judgment Order.
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To establish ineffective assistance of counsel, a defendant must show deficient
performance and resulting prejudice. Strickland v. Washington, 466 U.S. 668, 687 (1984). The
performance inquiry requires the defendant to “show that counsel’s representation fell below an

T e e s e e ime = i en < -
objective standard of reasonableness.” Id. at 688 The preJudlce inquiry requlres the defendant

“show that there is a reasonable probability that, but for counsel’s unprofessmnal errors, the

rresult of the proceeding would have been different.” Id. at 694. “[I]neffective assistance of

appellate counsel claims are geverned by the same Strickland standard as claims of ineffective
assistance of trial counsel.” Shaneberger v. Jones, 615 F.3d 448, 452 (6th Cir. 2010).

The district court concluded that Noel’s first and second grounds for relief were improper
attempts to relitigate his speedy-trial and Franmks-hearing claims “through the guise of”
ineffective-assistance-of-appellate-counsel claims in a § 2255 motion to vacate. 2016 WL
5941828, at *3 n.1. The district court pointed out that appellate counsel raised speedy-trial and
Franks-hearing claims on direct appeal. This court addressed those claims and held that Noel
was not denied a speedy trial and was not entitled to a Franks hearing in order to challenge the
search warrants in his case. Noel, 488 F. App’x at 930-32. The district court noted that Noel did
not provide “any specific examples of incompetence other than the refusal to raise specific issues
that Noel wanted to be argued,” and the district court found no evidence of appellate counsel’s
incompetent representation when presenting these issues on appeal. Id.

Reasonable jurists could not debate the district court’s rejection of Noel’s first and
second grounds for relief. See Miller-El, 537 U.S. at 327. Unless exceptional circumstances are
present, a pﬁsoner may not raise an ineffective-assistance-of-counsel claim in a § 2255 motion as
a means to relitigate an issue decided against him on direct appeal. See, e.g., DuPont v. United
States, 76 F.3d 108, 110 (6th Cir. 1996). Moreover, Noel has not demonstrated the denial of
effective assistance of appellate counsel. He has not demonstrated deficient performance on the
part of appellate counsel because counsel raised speedy-trial and Franks-hearing claims on
appeal. See Noel, 488 F. App’x at 930-32. He has not demonstrated prejudice resulting from

counsel’s pursuit of those claims because, despite his bare assertion that counsel did not
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competently litigate those claims on appeal, he has not shown “a reasonable probability” that his
claims would have succeeded on appeal had counsel litigated them differently. Smith v. Robbins,
528 U.S. 259, 285 (2000).

In his fifth ground for relief, Noel argued that he was denied effective assistance of
appellate counsel because counsel did not argue that Noel was denied “the right to confront these
alleged confidential informants[’] out-of-court testimonial hearsay statements that were
introduced at trial.” Noel argued that Detectives Cari Guerrero and Tim Larrison testified on
cross-examination regarding statements made by a confidential informant that supported search
warrants for Noel’s residence. Both detectives testified that the warrant to search the residence
was based, at least in part, on the fact that a confidential informant had just bought cocaine at the
house. The confidential informant did not testify, and Noel objected because he was unable to
confront and cross-examine the informant.

An attorney is not required “to raise every non-frivolous issue on appeal.” Caver v.
Straub, 349 F.3d 340, 348 (6th Cir. 2003). Indeed, “‘winnowing out weaker arguments on
appeal and focusing on’ those more likely to prevail, far from being evidence of incompetence, is
the hallmark of effective appellate advocacy.” Smith v. Murray, 477 U.S. 527, 536 (1986)
(quoting Jones v. Barnes, 463 U.S. 745, 751-52 (1983)). Where, as here, appellate counsel
“presents one argument on appeal rather than another . . . the petitioner must demonstrate that the
issue not presented ‘was clearly stronger than issues that counsel did present’ to establish
ineffective assistance of counsel. Caver, 349 F.3d at 348 (quoting Smith, 528 U.S. at 288).

“Testimonial” out-of-court statements presented to establish the truth of the matter
asserted are admissible under the Confrontation Clause only when (1) the declarant is
unavailable and (2) the defendant had a prior opportunity to cross-examine the declarant.
Crawford v. Washington, 541 U.S. 36 (2004). “[S]tatements of a confidential informant are
testimonial.” United States v. Cro.mer, 389 F.3d 662, 675 (6th Cir. 2004). The Confrontation
Clause, however, “does not bar the use of testimonial statements for purposes other than

establishing the truth of the matter asserted.” Crawford, 541 U.S. at 59 n.9; see Cromer, 389
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F.3d at 676. “[E}vidence that is ‘provided merely by way of background’ or is offered only to
‘explain[] how certain events came to pass or why the officers took the actions they did,” is not
offered for the truth of the matter asserted.” United States v. Warman, 578 F.3d 320, 346 (6th
Cir. 2009) (quoting Cromer, 389 F.3d at 676).

The district court concluded that Noel was not denied effective assistance of appellate
counsel based on counsel’s failure to raise a Confrontation Clause claim related to his inability to
cross-examine the confidential informant. The district court found that “the testimony regarding
the confidential informant’s representation that a drug transaction occurred in Noel’s home was
offered only to establish why officers sought a search warrant” and was not offered to prove the
truth of the matter asserted—"that a drug transaction actually occurred in the home.”

The record indicates that the confidential informant’s information regarding the purchase
of drugs at Noel’s residence was offered to explain why Guerrero and Larrison sought warrants
to search Noel’s residence, not to prove that drug purchases occurred. Noel was not charged
with a drug offense. He was charged as a felon in possession of a firearm under 18 U.S.C.
§ 922(g). Appellate counsel was therefore not ineffective for failing to raise a confrontation
claim based on Noel’s inability to cross-examine the confidential informant. “Appellate counsel
cannot be found to be ineffective for ‘failure to raise an issue that lacks merit.”” Shaneberger,
615 F.3d at 452 (quoting Greer v. Mitchell, 264 F.3d 663, 676 (6th Cir. 2001)). Reasonable
Jurists could not disagree with the district court’s rejection of this claim. See Miller-El, 537 U.S.
at 327.

In his sixth ground for relief, Noel argued that he was denied effective assistance of
appellate counsel because counsel did not argue “that [he] was denied his right to present his
defense to the jury and [that] the trial court limited [his] cross-examination of” Guerrero. He
argued that Guerrero stated in an affidavit supporting a search warrant for his home that he
“committed a crime of selling crack cocaine to a confidential informant in a controlled drug buy,
and it was field tested and the substance tested positive for crack cocaine.” He argued that the

district court prohibited him from obtaining proof that no drugs were sold from his home to a
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confidential informant by excluding any drug evidence and limiting his cross-examination of
Guerrero regarding the drug evidence. Noel sought drug evidence and Guerrero’s testimony on
the subject to support his “defense that he was innocent and he did not commit a crime of selling
crack cocaine to a confidential informant in a controlled drug buy.”

Criminal defendants have a constitutional right “to present a complete defense.” Crane v.
Kentucky, 476 U.S. 683, 690 (1986) (quoting California v. Trombetta, 467 U.S. 479, 485
(1984)). Presenting relevant evidence and testimony is essential to that right. Taylor v. lllinois,
484 U.S. 400, 408-09 (1988). However, the right to present a defense “is not unlimited, but
rather is subject to reasonable restrictions.” United States v. Scheffer, 523 U.S. 303, 308 (1998).

The district court concluded that Noel was not denied effective assistance of appellate
counsel based on counsel’s failure to argue that the trial court denied him the right to present a
defense and limited his cross-examination of Guerrero concerning the drug transaction. The
district court pointed out that drug evidence was not provided and Noel’s cross-examination of
Guerrero on the drug topic was limited “because the trial court had previously ruled that the
[drug evidence] did not need to be furnished,” 2016 WL 5941828, at *5, because Noel was being
prosecuted on a weapons charge and he had not established that the officers lacked good faith in
executing the warrant.

Review of the irial transcripts reveals that the district court did not prevent Noel from
presenting a defense to the firearms possession charges or improperly limit his cross-examination
of Guerrero. On the contrary, the district court afforded Noel quite a bit of leeway during his
cross-examination of Guerrero and permitted him to ask any questions related to obtaining or
executing the search warrant for his residence. When Noel inquired regarding drug evidence, the
district court informed him that the court had previously ruled that Guerrero was not required to
produce any drug evidence. Before Noel completed his cross-examination, the district court
ensured Noel that he could pursue additional questions related to the affidavit and its accuracy,
or to Guerrero’s testimony relating to execution of the warrant. The district court’s limitation of

Noel’s cross-examination of Guerrero was reasonable and did not prevent Noel from presenting
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a defense given the court’s prior ruling pertaining to the drug evidence. See Scheffer, 523 U.S. at
308. Reasonable jurists would not debate the district court’s conclusion. See Miller-El, 537 U.S.
at 327. |

In his seventh and eighth grounds for relief, Noel argued that he was denied effective
assistance of trial counsel because his attorneys did not reasonably and adequately investigate his
case and his “defense that there was never any crack cocaine controlled drug buys made from his
residence.” He argued that the controlled drug purchases supported the search warrants for his
residence.

The district court concluded that Noel was not denied effective assistance of trial counsel
based on the failure to investigate his case. The district court pointed out that Noel’s attorneys
filed motions to suppress and the district court found no evidence that counsels’ pursuit of the
suppression motions was anything other than “zealous and competent.”

These grounds for relief do not “deserve encouragement to proceed further.” See Miller-
El, 537 U.S. at 327. Noel essentially disagreed with the arguments counsel asserted in the
motions to suppress and argued that counsel should have challenged all aspects of the controlled
drug purchases and any drug evidence obtained as a result of the searches. But disagreement
over trial strategy is insufficient to support an ineffective-assistance-of-trial-counsel claim. See
Strickland, 466 U.S. at 689.

In his tenth ground for relief, Noel argued that he was denied effective assistance of
appellate counsel because counsel did not raise a claim, based on Brady v. Maryland, 373 U.S.
83 (1963), that state and federal prosecutors “withheld/suppressed evidence favorable to [him].”
He argued that the evidence establishing that he sold crack cocaine to a confidential informant in
controlled purchases, including laboratory reports and the actual drugs purchased, was withheld
and suppressed by the prosecution.

“[TJhe suppression by the prosecution of evidence favorable to an accused upon request
violates due process where the evidence is material either to guilt or to punishment, irrespective

of the good faith or bad faith of the prosecution.” Id. at 87. To establish a Brady violation, a
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defendant must demonstrate that: (1) the non-disclosed evidence is favorable, “either because it
is exculpatory, or because it is impeaching”; (2) the evidence was suppressed “either willfully or
inadvertently”; and (3) prejudice resulted. Strickler v. Greene, 527 U.S. 263, 281-82 (1999). A
Brady violation occurs “when there is a reasonable probability that, had the evidence been
disclosed, the result of the proceeding would have been different.” Smith v. Cain, 565 U.S. 73,
75 (2012) (quoting Cone v. Bell, 556 U.S. 449, 469-70 (2009)). “A reasonable probability does
not mean that the defendant ‘would more likely than not have received a different verdict with
the evidence,” only that the likelihood of a different result is great enough to ‘underminef]
confidence in the outcome of the trial.”” Id. at 75-76 (quoting Kyles v. Whitley, 514 U.S. 419,
434 (1995)).

The district court concluded that appellate counsel was not ineffective for failing to
pursue a Brady claim because no material evidence was withheld from Noel. The district court
found that “the existence of the evidence was disclosed to Noel,” that the defense was aware of
and sought the information and records, but that the evidence sought by Noel was “deemed
nonmaterial to the case.” 2016 WL 5941828, at *6.

Noel did not shbw that any favorable evidence was not disclosed to the defense, and he
did not show that any failure to disclose the drug evidence at issue would have affected his
firearms case. Because Noel’s Brady claim lacked merit, counsel was not ineffective for failing
to raise a Brady claim on appeal. Reasonable jurists could not debate the district court’s
rejection of Noel’s tenth ground for relief. See Miller-El, 537 U.S. at 327.

In his fifteenth ground for relief, Noel argued that he was denied effective assistance of
appellate counsel because counsel did not argue that the district court was biased against him.
He argued that the district court interrupted the trial “and was being partial in front of the jury.”
He referred to his cross-examination of Guerrero, during which the district court informed him
that Guerrero did not have to answer certain questions regarding drug evidence because of a

prior ruling. He argued that the district court’s interruption of his cross-examination
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“undermined his presentation of the case” and “stated or implied [the court’s] disapproval of
[his] discrediting [of] the credibility of” Guerrero.

A judge may “be disqualified for ‘bias, [] a likelihood of bias[,] or [even] an appearance
of bias.”” Railey v. Webb, 540 F.3d 393, 399-400 (6th Cir. 2008) (quoting Ungar v. Sarafite, 376
U.S. 575, 588 (1964)). Recusal is based on an objective standard and is required when “the
probability of actual bias on the part of the judge or decisionmaker is too high to be
constitutionally tolerable.” Rippo v. Baker, 137 S. Ct. 905, 907 (2017) (quoting Withrow v.
Larkin, 421 U.S. 35, 47 (1975)). Furthermore, unfavorable judicial rulings are almost never a
valid basis for a finding of bias or partiality. See Liteky v. United States, 510 U.S. 540, 555
(1994).

The district court rejected Noel’s judicial-bias claim. The district court concluded that
the portion of the trial transcript that Noel referred to did not support an actual-bias claim. To
the extent that Noel argued that “there was an appearance of bias,” the district court found no
evidence to support an appearance-of-bias claim. 2016 WL 5941828, at *6.

Noel offered nothing more than conclusory allegations of bias and did not point to any
facts or evidence to establish the impartiality of the district court judge. Noel’s subjective beliefs
alone are insufficient to demonstrate that the district court judge was biased against him. See
United States v. Sammons, 918 F.2d 592, 599 (6th Cir. 1990). Noel demonstrated neither actual
bias nor an appearance of bias on the part of the district court. This ground for relief does not
“deserve encouragement to proceed further.” See Miller-El, 537 U.S. at 327.

Noel has abandoned the remaining claims raised in his motion to vacate, amendments,
and supplement because he does not request a certificate of appealability for them. See Jackson

v. United States, 45 F. App’x 382, 385 (6th Cir. 2002).
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Accordingly, the application for a certificate of appealability is DENIED, and the motion

to proceed in forma pauperis is DENIED as moot.

ENTERED BY ORDER OF THE COURT

Lot

Deborah S. Hunt, Clerk
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Before: BOGGS, CLAY, and KETHLEDGE, Circuit Judges.

Robert Noel petitions for rehearing en banc of this court’s order entered on November
28, 2017, denying his application for a certificate of appealability. The petition was initially
referred to this panel, on which the original deciding judge does not sit. After review of the
petition, this panel issued an order announcing its conclusion that the original application was
properly denied. The petition was then circulated to all active members of the court, none of
whom requested a vote on the suggestion for an en banc rehearing. Pursuant to established

court procedures, the panel now denies the petition for rehearing en banc.

ENTERED BY ORDER OF THE COURT

Lo

Deborah S.‘Hunt, Clerk
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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
NORTHERN DIVISION

UNITED STATES OF AMERICA,
Plaintiff, Case No. 08-cr-20497
(2 Honorable Thomas L. Ludington

ROBERT NOEL, #42345039

Defendant. EX/ﬁ/’é/‘}ZTZ i‘:——Z’ ‘_67[3/26(
‘ /-

OPINION AND ORDER REJECTING THE REPORT AND RECOMMENDATION,
ADRESSING DEFENDANT’S OBJECTIONS, DENYING MOTIONS TO VACATE
SENTENCE, DENYING MOTIONS TO EXPAND THE RECORD AND CONDUCT
DISCOVERY, DENYING MOTION TO APPOINT COUNSEL, DENYING MOTIONS
FOR LEAVE TO FILE, DENYING CERTIFICATE OF APPEALABILITY, AND
DENYING PERMISSION TO APPEAL IN FORMA PAUPERIS

On February 12, 2014, Defendant Robert Noel filed a pro se motion to vacate his
sentence under 28 U.S.C. § 2255. ECF No. 187. Noel listed fifteen grounds of error supporting
the vécatUr of his conviction. /d. While the motion itself was lengthy, at thirty-six pages with
attachments, it did not include a brief in support of his grounds for relief. On the same day,
‘however, Noel filed a motion for an extension of time to file a brief in support of his § 2235
motion. ECF No. 189. He requested 120 days to file his brief. /d.

Noel’s motions were referred to Magistrate Judge Charles E. Binder for consideration.

ECF No. 190. On February 20, 2014, Magistrate Judge Binder granted in part and denied in part
Noel’s motion for an extension. ECF No. 192. Noel was given until April 7, 2014 to file his
brief. /d. On March 31, however, Noel sought another extension, this time for thirty days. ECF
No. 193. This motion was also referred and Magistrate Judge Binder granted the motion in_part,

brief, and its accompanying exhibits, in support of his § 2255 motion with the Court on April 30,

- 1-
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2014. ECF Nos. 196 & 197. Noel’s brief and its accompanying exhibits were docketed on May
2,2014. 1d.

Since that time, the docket has become inundated with motions ‘ﬁled by Noel related to
his § 2255 petition. See ECF Nos. 198, 199, 202, 203, 205, & 208. Those motions were also
referred to Magistrate Judge Patricia T. Morris, to whom the case had been reassigned pursuant
to 14-A0-023, June 6, 2014. See ECF Nos. 200, 204, 206, & 213.

On September 5, 2014, Judge Morris issued a report and recommendation which denied
all of Noel’s pending motions. ECF No. 214. On January 14, 2013, this Court rejected that report
and recommendation because the report and recommendation needed to address a response the
government had been directed to file and because several arguments rﬁade in Noel’s supporting
brief also needed to be addressed. The case was returned to the Magistrate Judge for further
consideration.

Noel subsequently filed a two motions to vacate his conviction pursuant to Hazel-Atlas
Glass Co. v. Hartford-Empire Co., 322 U.S. 238 (1944). ECF No. 217, 230. On May_20, 2015,
Judge Morris issued a second report and recommendation. In that report, Judge Morris concluded
that the Government’s response to Noel’s motion to vacate had now been considered, but the
report did not refer to Noel’s supplementary brief or the factual assertions that Noel makes in
that brief.

Because Noel’s motions have all been pending for over a year, and many for significantly
longer than that, Noel’s motions and arguments will be considered and resolved in the ﬁret
instance, with reference to the arguments and objections made by Noel and the Government.

I
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On September 24, 2008, Noel was indicted on three couvnts of being a felon in possession
of a firearm. ECF No. 7. The third count was dismissed on February 23, 2010. ECF No. 109.
After a jury trial, Noel was convicted on the remaining two counts. ECF No. 136. On July 22,
2010, Noel was sentenced to a term of 188 months of imprisonment. Noel appealed his
conviction. On July 16, 2012, the Sixth Circuit issued an opinion which affirmed the conviction.
ECF No. 177; United States v. Noel, 488 F. App’x 928 (6th Cir. 2012). The Sixth Circuit
specifically rejected Noel’s argument that his Sixth Amendment arvld-Speedy Trial Act rights
were violated by the 19-month delay between Noel’s arrest and trial. The Sixth Circuit also
rejected Noel’s argument that he was entitled to a Franks hearing to challenge the validity of the
search warrants which produced the evidence used to convict him. 438 U.S. 154. Because Noel
failed to show that the authorities knowingly and intentionally made false statements or
recklessly disregarded the truth, the Sixth Circuit found that Noel’s reqhest for a hearing was
properly denied. The Sixth Circuit also rejected Noel’s argument that he should not have been
sentenced as an armed career criminal. Noel’s petition for a writ of certiorari from the United
States Supreme Court was denied on February 19, 2013. ECF No. 184.

On February 12, 2014, Noel filed a motion to vacate his sentence pursuant to 28 U.S.C. §
2255. ECF No. 187. In that motion, he raised fifteen grounds for relief. On May 2, 2014, Noel
filed a brief supporting his motion to vacate. ECF No. 196. On May 21, 2014, Noel filed a
motion to expand the record, ECF No. 198, by submitting an affidavit from himself which
supported and explained his request for habeas relief. On May 29, 2014, Noel filed a second
motion to for leave expand the record, ECF No. 199, with exhibits to his brief in support of the
motion to vacate. On June 30, 2014, Noel filed two motions seeking production of documents

and leave to conduct discovery. ECF Nos. 202, 203. On July 15, 2014, Noel filed a motion for
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appointment of counsel. ECF No. 205. On July 28, 2014, Noel filed a motion addressing a
supplemental basis for relief under § 2255. ECF No. 208. In that motion, he argued that his
appellate counsel was constitutionally ineffective. Noel filed a motion to vacate his sentence on
December 22, 2014. ECF No. 217. In that motion, Noel argued that his c'on-viction should be
vacated pursuant to Hazel-Atlas Glass Co. v. Hartford-Empire Co., 322 U.S. 238 (1944). Noel
filed a second motion to vacafe his sentence under Hazel-Atlas on May 1, 2015, ECF No. 230.
On July 28, 2016, Noel filed another motion for leave to file a supplemental issue wherein he
argued that he was entitled to relief under Johnson v. United States, 135 S. Ct. 2551 (2015).
IL.

“To prevail on a § 2255 motion alleging constitutional error, the petitioner must establish

an error of constitutional magnitude which had a substantial and injurious effect or inﬂuénce on

the proceedings.’t -‘Watson v. United States, 165 F.3d 486, 488 (6th Cir._1999) (citing Brecht_v.

Abrahamson, 507 U.S. 619, 637-638 (1993)). If alleging non-constitutional error, the petitioner

must “show a ‘fundamental defect which\inherently results in a compl‘éte miscarriage of justice,’

or, an error so egregious that it amounts to a vv_iolavtion of due process.” United States v, "
[ Ferguson, 918 ¥.2d 627, 630 (6th Cir. 1990) (quoiing Hill v. United States, 368 U.S. 424, 428

(1962)). Generally, failure to raise an issue on direct appgé] précludes a court from reviewing the

claim on collateral review unless the petitioner can shO\&'f.f'c:;l'u_sve for the failure to raise the claim

on direct appeal and actual prejudice stemming 'from.v thg_':‘élieged violation.: United States v.-
Frady, 456 U.S. 152, 168 (1982). Typically, ineffective éséistance of ‘vcounsel claims can be

raised in collateral proceedings under § 2255 éven if the petitioner could have raised tvhe claim on

direct appeal. Massaro v. United States, 538 U.S. 500, 504 (2003); Unz'/éa’ States v. Crowe, 291

F.3d 884, 886 (6th Cir. 2002).
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To establish a denial of the effective assistance of counsel under federal constitutional
standards, a petitioner must satisfy a two prong test. First, a petitioner must demonstrate that,
considering all of the circumstances, counsel’s performance was so deficient that the attorney
was not functioning as the “counsel” guaranteed by the Sixth Amendment. Strickland v.
Washington, 466 U.S. 668, 687 (1984). In so doing, a petitioner must overcome a strong
presumption that counsel’s behavior lies within the wide range of reasonable professional
assistance. /d. In other words, a petitioner must overcome the presumption that, under the
circumstances, the challenged action was séund trial strategy. Id. at 689.

Second, a petitioner must show that such performance prejudiced his defense. /d. To
demonstrate prejudice, a petitioner must show that “there is a reasonable probability that, but for
counsel’s unprofessional errors, the result of the proceeding would have been different.”
Strickland, 466 U.S. at 694. The Supreme Court’s holding in Strickland thus places the burden
on a petitioner raising a claim of ineffective assistance of counsel, and not the state, to show a
reasonable probability that the result of the proceéding would have been different, but for
counsel’s allegedly deficient performance. See Wongv'v. Belmontes, 558 U.S. 15, 27 (2009). The
Sixth Amendment right to counsel is meant to protect the fundamental right to a fair trial.
Lockhart v. Fretwell, 506 U.S. 364, 368 ‘(1993).

IIIL.

The arguments that Noel raises in his initial motion and supplementary briefs to vacate
his sentence will be addressed first. Second, his motions to vacate his sentence pursuant to
Hazel-Atlas will be considered. Third, Noel’s motions to expand the record will be resolved.
Fourth, Noel’s motion for appointment of an attorney will be addressed.

A,
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In his initial motion to vacate his sentence pursuant to § 2255, Noel makes the following
arguments:

1) appellate counsel was constitutionally ineffective because he did not

competently litigate a Sixth Amendment speedy trial issue;

2) appellate counsel did not competently litigate Fourth and Fourteenth

Amendment issues on appeal;

3) appellate counsel did not competently litigate Fourth and Fourteenth

Amendment issues regarding Michigan law on appeal,

4) appellate counsel was ineffective for not raising an argument regarding

compulsory process and the Sixth Amendment on appeal;

5) appellate counsel did not raise a Confrontation Clause argument on appeal;

6) appellate counsel did not argue that Noel was denied the right to cross-examine

a witness on appeal;

7) trial counsel Perry, Jr., was ineffective because he did not conduct a prompt

and reasonable investigation of Noel’s case;

8) substitute trial counsel Sasse was ineffective because he did not conduct a

reasonable investigation of Noel’s case;

9) appellate counsel failed to argue on appeal that Noel was a victim of

prosecutorial misconduct; -

10) appellate counsel did not argue that the prosecutors violated Noel’s Brady

rights;

11) appellate counsel did not argue that the trial court violated Noel’s rights under

Brady and Jencks;
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12) appellate counsel did not argue that the trial court’s ruling denying the return

of Noel’s money violated the Fifth and Fourteenth Amendments;

13) appellate counsel did not argue that there was a conflict of interest between

Noel and his trial counsel, Perry, Jr.;

(14) appellate counsel did not argue that Noel’s due process rights were denied

when investigators swore under oath that Noel had sold cocaine to confidential

informants;

15) appellate counsel did not argue that the trial court was biased against Noel.

Mot. Vacate, ECF No. 187.

To begin ‘with, Noel’s first claim, allleging that his appellate counsel did not competently
argue that Noel’s Speedy Trial rights were violated, is without merit." On appeal, the Sixth
Circuit hela that the continﬁances granted by the district court were permissible becausevboth
parties agreed to them. ECF No. 177 at 4. In his supplemental brief, Noel argues that he did not
give permission for his trial counsel to agree to the continuance. SuppBrnﬂeﬁa}ﬁECFﬂNol%@
Even if that is assumed to be true, the Sixth Circuit determined that the delays were primarily
attributable to the many pretrial motions that Noel filed. ECF No. 177 at 3—4. Accordingly,
regardless of whether Noel consented to the continuances, his Sixth Amendment and Speedy
Trial Act rights were not violated. Noel cannot relitigate issues through a § 2255 motion that

were raised and settled on>appeal. DuPont v. United States, 76 F-3d 108, 110 (6th Cir. 1996).

' Noel consistently argues that his appellate counsel did not competently represent him. However, Noel has not
provided any specific examples of incompetence other than the refusal to raise specific issues that Noel wanted to be
argued. Thus, Noel seems to be attempting to relitigate issues that were raised on appeal through the guise of an
ineffective assistance of counsel claim. A petitioner “cannot use a § 2255 proceeding, in the guise of ineffective
assistance of counsel, to relitigate issues decided adversely to him on direct appeal.” Clemons v. United States, No.
3:01-CV-496, 2005 WL 2416995, at *2 (E.D. Tenn. Sept. 30, 2005). Despite this, the Court will liberally address
Noel's arguments in an effort to fairly and conclusively address his concerns with his conviction.

-7 -
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In his second claim, Noel argues that his appellate counsel ineffectively argued that Noel
was entitled to a Franks hearing.

A defendant is entitled to a hearing to challenge the validity of a search warrant if

he “makes a substantial preliminary showing that a false statement knowingly and

intentionally, or with reckless disregard for the truth, was included by the affiant

in the warrant affidavit, and [ ] the allegedly false statement is necessary to the
finding of probable cause.

United States v. Graham, 275 F.3d 490, 505 (6th Cir. 2001) (quoting Franks v. Delaware, 438
U.S. 154, 155-56 (1978)).

In his supplemental brief, Noel argues repeatedly that a statement made by AUSA Nancy
Abraham at a hearing held on October 21, 2009, indicated that there was no probable cause for
the warrants which were issued against him. Supp. Br. at 11-18. Specificaily, he quotes Ms.
Abraham as saying:

But this is not a drug case and the government has no obligation to produce a

laboratory report or prove, in fact, that the substance that was seized prior to the

execution of the warrant was, in fact cocaine base. 1 believe there is sufficient \\\_\

probable cause in a field test ;o support the issuance of the Warrant. The
Defendant is not charged in any way with any type of drug offense here.

Id at 12-13.
Noel’s argument appears to be that he was not selling drugs and thus the warrants which revealed
the firearm possession which he was eventually charged with were invalid. But the Sixth Circuit
reviewed this argument on appeal and concluded that Noel had not demonstrated that the
investigators “knowingly and intentionally made false statements, or made them with reckless
disregard for the truth.” ECF No. 177 at 5. There is no evidence that Noel’s appellate counsel did
not represent Noel zealously and competently on thls issue. As w1th Noel s ﬂrst clalm thls issue
\yggy_‘l.‘nyga.te&c_iﬁon dxroot appeal a_md so cannot be ‘relitiﬂgato‘d onwcol"‘l»a”t‘oral' review.

Noel’s third claim for relief appeors to be identi‘cz‘a’vlwto”his second claim, except that he

argues that a violation of Michigan law occurred. ECF No. 187 at 6-7. Further, in his

g
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supplemental brief he indicates that he has abandoned this argument. See Supp. Br. at i. The
Court is unable to find a clear statement of the argument that Noel is making in his third claim
anywhere in the many voluminous filings Noel has submitted. However, Noel represents that he
raised this issue on appeal. ECF No. 187 at 7. Because Noel has not articulated any legal
arguments that are distinct from those considered by the Sixth Circuit, this claim is also barred
because it was fully and fairly litigated before.

In his fourth claim, Noel argues that his appellate counsel did not raise an argument
regarding Sixth Amendment compulsory process. However, he again represents in his
supplemental brief that this claim has been abandoned. Supp. Br. at i. Further, the Court is
unable to find any other mention of or support for this argument in Noel’s other filings.
Accordingly, Noel’s representation that he is no longer asserting this argument will be accepted
as true.

Noel’s fifth claim asserts that his appellate counsel was ineffective because he did not
argue that.Noe! was denied his rights under the Confrontatidn Clause at trial. In his supplemental
brief, Noel quotes extensively from his cross-examination of Detective Cari Guerrero and Tim
Larrison at trial. Supp. Br. at 21-24. Both testified that the warrant to search Noel’s residence
was based, at least in part, on the fact that a confidential informant had just bought cocaine at the
house. Trial Tr. at 35-38, 90-91, ECF No. 162. In both cases, Noel objected to his inability to
cross-examine the confidential informant. /d. at 38, 91. The Confrontation Clause can sometimes
bar testimony which relates statements made by a confidential informant. See United States v.
Cromer, 389 F.3d 662, 675 (6th Cir. 2004). However, out of court statements made by
confidential informants are not barred by the Confrontation Clause if only provided “by way of

background™ or to explain “how certain events came to pass or why the officers took the actions
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they did.” Id at 676. 1f the statement was “not offered to establish the truth of the matter
asserted, the Confrontation Clause does not apply.” Id. Here, the testimony regarding the
conﬁdeﬁtial informant’s representation that a drug transaction occurred in Noel’s home was
offered only to establish why officers sought a search warrant. 1t was not offered to prove that a
drug transaction actually occurred in the home. Accordingly, there was no Confrontation Clause _
violation, and Noel’s appellate counsel was not ineffective for not raising this issue on appeal.

In his sixth claim, Noel argues that his appellate counsel was ineffective for not arguing
that Noel was denied the right to present a defense and cross examine Detective Guerrero at trial.
In his supplemental brief, Noel quotes from his cross-examination of Detective Guerrero. Supp.
Br. at 29-34; Trial Tr. at 47-64. During that cross-examination, Noel repeatedly asked Detective
Guerrero for the results of the drug ﬁe}d test that the investigators used as part of the basis for the
search warrant of Noel’s home. The results of the drug test were not provided because the trial
court had previously ruled that the report did not need to be furnished. Noel has repeatedly made
the pbint during his trial and in his subsequent filings that there were no drugs in his house and
thus that the basis for the search warrant was invalid. But even if Noel’s assertion that there were
no drugs in his house is true, that does not establish that the officers who obtained the search
wa'rran'ts knowingly made or relied on deliberately false statements. See Order, ECF No. 72 at
12-13. There lS no eyjdence that the investigators’ reliance on the statements of the confidential
informants and other evidénce before them was not in good faith. Accordingly, even if Noel’s
contentions are accepted as true, the warrants were not unconstitutional. See United States v.
Leon, 468 U.S. 897 (1984); United States v. Weaver, 99 F.3d 1380 (6th Cir. 1996). Thus, the
decision of Noel’s appellate attorney to not make this argument on appeal does not constitute

ineffective assistance of counsel under Strickland.

- 10 -
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In his seventh and eighth claims, Noel argues that his trial counsel, Russell Perry, Jr., and
his substitute trial counsel, Kenneth R. Sasse, were constitutionally ineffective fbr not
conducting a prompt and reasonable investigation of Noel’s case. Noel’s arguments in his
supplemental brief all focus exclusively on the decision of his attorneys to not investigate the
alleged evidence of cocaine possession which created the probable cause necessary for the search
warrants of Noel’s residence. Supp. Br. at 40-56. Néel has repeatedly argued—before trial,
during trial, on appeal, and now w'hile seeking post-conviction re}ief—that there was no probable
cause for the search warrants. This issue was litigated before trial and on appeal in the form of
Noel’s request for a Franks hearing. For that reason, Noel cannot relitigate it here. However, the
substance of Noel’s argument will be addressed for the sake of completeness. Noel’s counsel
was not ineffective for failing to investigate this claim. To the contrary, Mr. Perry filed a motion
to suppress the search warrants and all evidence found thereby because the warrants were not
supported by probable cause. ECF Nos. 16, 18. After Mr. Sasse began his representation of Noel,
he also filed a motion to suppress; ECF No. 51. Mr. Perry’s and Mr. Sasse’s representation of
Noel on this issue appears to have been zealous and competent. They may not have exhaustively
investigated every potential lead or piece of evidence, but the Sixth Amendment requires only
reasonable assistance of counsel, not perfect representation. Strickland, 466 U.S. at 687—88. Noel
has exhaustively briefed and argued this issue, but he has been unable to persuade this Court or
the Sixth Circuit that either t}ze investigators or the magistrate judge acted in bad faith in issuing
the search warrant. For that reason, and even assuming that Noel’s argument that no cocaine
sales ever occurred in his residence is true, the decision by Noel’s counsel to not exhaustively
investigate this issue was not sufficiently prejudicial to Noel to constitute ineffective assistance

of counsel. /d. at 692.

- 11 -
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In his ninth claim, Noel asserts that his appellate counsel was ineffective because he did
not argue on appeal that the federal prosecutor misrepresented to the jury at trial that Noel had
possessed small quantities of cocaine. Noel argues that the prosecutor’s statements regarding the
existence of cocaine prejudiced the jury. Supp. Br. at 65-66. But the prosecutor only mentioned
the cocaine because Noel consistently and repeatedly ar\gued at trial that there was no cocaine in
his residence. See, e.g., Trial Tr. at 5-8, 16~19. More importantly, the statements that Noel
specifically references in h.is supplemental brief were made by the prosecutor outside the
presence of the jury. See Trial Tr. Vol. II, ECF No. 163, at 11-28. Because the jury did not hear
the prosecutor’s statement, it could not‘have prejudiced the jury. Appellate counsel’s decision to
not raise this issue on appeal did not constitute ineffeétive assistance of counsél.

In his tenth claim, Noel argues that his appellate counsel was ineffective for not arguing
that the federal proéecutors withheld exculpatory evidence in violation of Brady v. Maryland,
373 U.S. 83 (1963). Brady is violated only iffhe withheld evidence is material, and “evidence is
material only if there is a reasonable probabilify that, had the evidence been disclosed to the
defense, the result of the proceeding would have been different.” United States v. Bagley, 473
U.S. 667, 682 (1985). Noel’s claim doés not succeed. First, the existence of the evidence was
disclosed to Noel. In fact, he asked for it. However, the district court ruled that the records Noel
sought were “irrelevant.”” See, e.g., Trial Tr. Vol. Il at 28. Thus, this information was not
unknown to the defense. See Bagley, 473 at 678. Rather, it was known but deemed nonmaterial
to the casé. There was no Brady violation here, and thus counsel’s decision to not raise this
argument did not constitute ineffective assistance of counsel.

Noel indicated in his supplemental brief that he has abandoned his eleventh claim. Supp.

Br. at iv. He made the same representation in his objections to the Magistrate Judge’s second

-12-
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report and recommendation. ECF No. 234 at 11. Even if that had not been abandoned, it is
meritless. Noel seems to argue that his Brady and Jencks rights were violated. This argument
appears largely duplicative of Noel’s tenth claim, which was addressed directl.y above.

In his twelfth claim, Noel argues that his appellate counsel was ineffective for not
arguing on appeal that Noel’s due process rights were violated when the trial éourt refused to
order the refurn of Noel’s money. Noel asserts that his money was seized pursuant to
procedurally and substantively invalid state forfeiture proceedings. See Supp. Br. at 84-96. Noel
does not appear to argue that the federal government seized the money he seeks to have returned,
and the Court can find no evidence that the federal government has possession of the money
now. Thus, Noel simply appears to be challenging the validity of the state forfeiture proceedings.
Those proceedings should be challenged in state court, and thus the decision by appellate counsel
to not make this claim on appeal did not constitute ineffective assistance of counsel.

Noel has apparently abandoned his thirteenth claim as well. See Supp. Br. at iv; Reply at
11, ECF No. 232, Fl{rther, the claim itself is meritless. Noel argues that there was a conflict of
interest between Noel and Mr. Perry. However, the Court allowed Mr. Sasse to substitute for Mr.
Perry as counsel. Noel has not provided any evidence or substantiation for the claim that the
purported conflict of interest was not resolved by that substitution.

The Court is unable to discern any new arguments advanced in Noe]’%:,foubrr,tweiehth.._c;lgi_r‘n;;
Instead, he seems to simply reiterate his argument that there was no probable cause to believe
cocaine transactions were occurring in his residence and thus the warrants were invalid. See
Supp. Br. at 97-117; Reply at 11-12. That claim has been exhaustively litigated through Noel’s
prosecution and appeal, and it has further been directly addressed in this Order. Accordingly,

Noel’s fourteenth claim is meritless.
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In his fifteenth claim, Noel argues that the district court was biased against him.
Specifically, he argues that the Court interrupted the trial and demonstrated partiality in front of
the jury. See Supp. Br. at 118-35. Having reviewed the portions of the trial transcript which Noel
cites, the Court is unable to find evidence ofjudiciafl bias. Noél might simply be arguing that
there was an appearance of bias. Apparent bias violates constitutional due process only in two
cases: where the judge has a significant pecuniary interest in reaching a particular outcome, and
“certain contempt cases” where the judge becomes personally combative with the contemnor.
Railey v. Webb, 540 F.3d 393, 400 (6th Cir. 2008) To the extent there was an appearance of bias,
Noel has not provided any evidence that the Co\urt had a pecuniary interest in reaching a
particular conclusion. Further, this is not a contempt case. Because Noel has not demonstrated a
prejudicial constitutional error or that there was a complete miscarriage of justice, Noel's

fifteenth claim is meritless under the § 2255 standard for relief.

Accordingly, all claims that Noel advances in his original motion to vacate, EFC No. 187,
are meritless. That motion will be denied.

On July 28, 2014, Noel filed a motion to brief a supplemental issue regarding his motion
to vacate. ECF No. 208. In that motion, Noel reiterates his arguments that the search warrants
used against him where not based on probable cause. That issue has been addressed at every
stage of Noel’s proceedings. Noel’s claim is meritless. Accordingly, Noel’s motion to file the
supplemental ’brief will be denied because amending the motio;l to vacate to include this
argument would not change the Court’s analysis or conclusion. |

On> June 28, 2016, Noel filed another motion to leave to file a supp]emental brief. ECF
No. 236. He argues that he is entitled to relief pursuant to the Supreme Court’s decision in

Johnson v. United States. 135 S. Ct. 2551 (2015). That decision found that the residual clause of

- 14 -
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r

the Armed Career Offenders Act, 18 U.S.C. § 924(e)(2)(B) was void for vagueness. /d.
However, Noel was sentenced under 18 U.S.C. § 924(e)(2)(A)(ii). See ECF Nos. 150, 173, 177.
He is not entitled to relief under Johnson. Accordingly, Noel’s motion to file a supplemental
brief making that argument will be denied as futile.

| B.

Noel also filed two subsequent motions, ECF Nos. 217, 230, to vacate his sentence
pursuant to Hazel-Atlas Glass Co. v. Hartford-Empire Co., 322 U.S. 238. 28 US.C. §
2244(b)(3)(A) provides that a second or successive motion for habeas relief can be filed only if
the court of appea.ls has authorized the district court to consider that motion. See Clark v. United
States, 764 F.3d 653, 657 (6th Cir. 2014). To the extent that Noel’s second two motions to vacate
his sentence are construed as independent motions for habeas relief, this Court does not have
jurisdiction to consider them. However, motions to amend that are submitted before the
consideration of an initial § 2255 claim is “decisively complete™ are not.second or successive
applications for habeas relief. /d. at 659. Because the Court prefers to resolve arguments on their
merits and because Noel is pro se and thus his motions should be interpreted liberally, the Court
choses to construe Noel’s two pending motions for relief under Hazel-Atlas as motions to amend
his initial motion for relief under § 2255.2 Accordingly, the merits of Noel’s arguments will be
considered.

Pursuant to Hazel-Atlas, the Court can vacate a “judgment whose enforcement would
work inequity.” Tanner v. Yukins, 776 F.3d 434, 438 (6th Cir. 2015) (citations omitted). The

standard is demanding. Relief is appropriate only if the movant can show: “(l.) an intentional

* Noel has consistently objected to what he sees as the mischaracterization of his motions for relief under Hazel-
Atlas. He argues that they are not motions for relief pursuant to § 2255, and thus should not be construed as motions
under § 2255. Noel’s arguments reflect a misunderstanding: construing the motions as attempts to amend his
original motion under § 2255 will enable the Court to consider those arguments while resolving the remainder of
Noel's motions and will not impact the Court’s analysis of the arguments made within Noel's Hazel-Atlas motions,

-15-



1:08-cr-20497-TLL-PTM Doc # 237 Filed 10/13/16 ‘Pg 16 0f 22 Pg D 2678

fraud; (2) by an ofﬁcer of the court; (3) which is directed at the court itself; and (4) that in fact
~ deceives the court.” Herring v. United States, 424 F.3d 384, 390 (3d Cir. 2005).

Noel argues in both of his motions that the Court was deceived because the officers
obtained search warrants for Noel’s home by fraud:ulently representing that cocaine sales were
occurring in the residence. Thus, Noel is simply reasserting the same argument which has been
repeatedly rejected by every court to consider it. There is no ev'idence that the investigators or
prosecutors were engaged in an intentional fraud. Even if they did engage in intentional fraud,
Noel has not provided any evidence that the federal court was deceived by any
misrepresentations made in the process of obtaining the search warrant. Accordingly, Noel’s
~ motions requesting relief under Hazel-Atlas will be denied because even if his original § 2255
claim was supplemented with those claim, it would not change the Court’s coﬁc]usions.

C.

Noel has also filed numerous motions which seek discovery and for an expansion of the
record. See ECF Nos. 198, 199, 202, 203. In his May 1, 2014, filing, Noel requests leave to file
an affidavit prepared by himself. ECF No. 198. In his May 29, 2014, filing, Noel seeks leave to
file supplemental exhibits in support of his motion for relief under § 2255. EC# No. 199. In his
two June 30, 2014 filings, Noel seeks the production of various documents, all related to the
investigation and interactiéns with confidential informants that form-ed the basis for the probable
cause to search Noel’s residence. ECF Nos. 202, 203.

28 U.S.C. 2255(b) explicitly provides that a petitioner under § 2255 is entitled to a
hearing at which to make findings of fact regarding his claim for habeas relief unless “the motion
and the files and records of the case concluéively show that the prisoner is entitled to no relief.”

The petitioner’s burden for “establishing an entitlement to an evidentiary hearing is relatively

- 16 -
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were supported by probable cause. Moreover, even if probable cause were
lacking, the good faith exception of United States v. Leon, 468 U.S. 897 (1984),
applies, as explained in the Court’s prior order.

Id.
Thus, Noel already made these arguments and sought this discovery before trial. Despite
those arguments, this Court held that the record was clear that probable cause to obtain the

search warrants existed. Even if all of Noel’s factual allegations regarding the absence of cacaine.,

in his residence.are-assumed to be true, there is simply no evidence in the record that the officers

did not act in good faith. Accordingly, the good faith exception of Leon applies. Noel has not

advanced any new arguments or made any new factual assertions which cast doubt on the

Court’s previous determination that probable cause for the search warrants existed. Accordingly,

Noel is not entitled to an evidentiary hearing.
D.

Finally, Noel has requested that counsel be appointed to represent him. ECF No. 205.
There is no general right to counsel for prisoners “mounting collateral attacks upon their
conviction.” Pennsylvania v. Finley, 481 U.S. 551, 555 (1987). If a petitioner is entitled to an
evidentiary hearing, then the petitioner is also entitled >to counsel. Gomez v. United States, No.
1:06-CR-30, 2010 WL 1609412, at *1 (E.D. Tenn. Apr. 20, 2010). Otherwise, appointment of
counsel in habeas cases is appropriate only if the case is so difficult that the defendant could
obtain justice on his own and there is a reasonable chance of winning with the assistance of
counsel. See Thirkield v. Pitcher, 199 F. Supp. 2d 637, 653 (E.D. Mich. 2002). Noel has been
extremely diligent and thorough in his litigation of his § 2255 claim. Further, the issues that Noel
isvpresentivng are not difficult. Accordingly, there is no reason to appoint a lawyer to represent
Noel. His motion fof appointment of counsel will be denied.

E.

- 18-
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barred. The Government has now argued that Noel’s claims are procedurally barred. See ECF
No. 229.

Noel’s sixth and seventh objections simply challenge the Magistrate Judge’s analysis of
his claims. This Court has analyzed Noel’s claims and arguments in the first instance. In his
eighth objection, Noel contests the Magistrate Judge’s determination that an evidentiary hearing
is not necessary. This Court independently analyzed that issue and likewise concluded that the.
record clearly foreclosed Noel's arguments for relief. Finally, Noel argues that he is not
receiving his legal mail in a timely fashion. That objection is extraneous to the Magistrate
Judge’s report and thus need not be addressed.

IV.

"~ Before P;:titioner may appeal this Court’s dispositive decision, a certificate of
appealability must be issued. See 28 U.S.C. § 2253(c)(1)(a); Fed. R. App. P. 22(b). A
 certificate of appealability may be issued “only if the app]ica‘nt has made a substantial showing
of the denial of a constitutional right.” 28 U.S.C. § 2253(c)(2). When a court rejects a habeas
claim on the merits, the substantial showing threshold is met if the petitioner demonstrétes that
reasonable jurists would find the district court’s assessment of the constitutional claim debatable
or wrong. See Slack v. McDaniel, 529 U.S. 473, 484-85 (2000). “A petitioner satisfies this
standard by demonstrating that . . . jurists could conclude the issues presented are adequate to
deserve encouragement to proceed further.” Miller-El v. Cockrell, 537 U.S. 322, 327 (2003). In
applying that standard, a district court may not conduct a full merits review, but must limit its
examination to a threshold inquiry into the underlying merit of the petitioner’s claims. Id. at

336-37. *“The district court must issue or deny a certificate of appealability when it enters a
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final order adverse to the applicant.” Rules Governing § 2254 Cases, Rule 11(a), 28 U.S.C. foll.
§ 2254, -

The Court concludes that Petitioner has failed to make a substantial showing of the denial
of a constitutional right. Accordingly, a certificate of appealability is not warranted in this case.
The Court further concludes that Petitioner should not be grahted leave to proceed in forma
pauperis on appeal, as any appeal would be frivolous. See Fed. IR. App. P. 24(a).

V.
Accordingly, it is ORDERED that the Magistrate Judge’s report and recommendation,
ECF No. 233, is REJECTED.
It is further ORDERED that Petitioner Noel’s motion to vacate his sentence under 28
U.S.C.§ 22‘55, ECF No. 187, is DENIED.

It is further ORDERED that Petiﬁbner Noel’s motions to supplement his motion for

relief under 28 U.S.C. § 2255, ECF Nos. 208, 217, 230, and 236, are DENIED.

It is further ORDERED that Petitioner Noel’s motions to exﬁand the record and seeking

discovery, ECF Nos. 198, 199, 202, 203, are DENIED.

It is further ORDERED that Petitioner Noel’s motion for appointment of counsel, ECF

No. 205, is DENIED.

It is further ORDERED that a certificate of appealability is DENIED.

It is further ORDERED that leave to proceed in forma pauperis on appeal is DENIED.

Dated: October 13, 2016 s/Thomas L. Ludington

THOMAS L. LUDINGTON
United States District Judge
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“SIAN, Case Man ager
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