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CLIFFORD D. WILLIAMS,
Defendant-Appellant.

The assignment of error properly before this court having been ruled upon, it is
the order of this court that the judgment or final order appealed from be, and the

same hereby is, affirmed. .

it is further ordered that a ‘mandate be sent to the Butler County Court of
Common Pleas for execution upon this judgment and that a certified copy of this
Judgment Entry shall constitute the mandate pursuant to App.R. 27.

Costs to be taxed in compliance with App.R. 24.

5?%), /2
Stephen V. Powell, Presiding Judge

Rebert P. Ringland, Judge

Robert A, Hendrickson, Judge
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IN THE COURT OF APPEALS
 TWELFTH APPELLATE DISTRICT OF OHIO

BUTLER COUNTY
STATE OF OHIO,
Plaintiff-Appelies, : : CASE NO. CA2017-07-105
OPINION
-V8 - 4/9/2018

CLIFFORD D. WILLIAMS,

Defendant-Appellant.

CRIMINAL APPEAL FROM BUTLER COUNTY COURT OF COMMON PLEAS
Case No. CR1990-08-0685

Michael T. Gmoser. Butler County Prosecuting Attorney, Lina N. Atkamhawi, Government
Services Center, 315 High Street, 11th Floor, Hamilton, Ohio 4501 1, for plaintiff-appeliee

Richard Cline, Kandra Roberts, Ohio Public Defender's Office, 250 East Broad Street, Suite
1400, Columbus, Ohio 43215, for defendant-appellant

RINGLAND, J.

{§1) Defendant-appellant, Clifford D. Williams, appeals from the decision of the
Butler County Court of Common Plaas that denied his motion for a new mitigation trial. For
the reasons discussed below, this court affirms the lower court's decision.

{92} In 1990, Williams robbed and murdered Wayman Hamilton, a cab driver who

was transporting him to Hamilton, Ohio. Three days later, Williams shot Jeff Wallace in the
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back of the head after attempting to rob him. Wallace survived. A grand jury indicted
Wiliams on multiple charges, including' aggravated murde_r and three death-penalty
specifications for causing Hamilton's death. Williams' charges were tried to a jury in 1991,
The Jury found Williams guiity of all charges in the Indictment, including the death-penality
speclfications.

{93} Afterthe guilt phase, the trial proceeded to the mitigation phase. After Haan‘ng
the evidence, the court instructed the jurors on their responsibility to recormmend either a

death sentence or a lesser penaity of life in prison with parole. The court informed the jurors

that they must recommend a death sentence if they found, by proof beyond a reasonable

doubt, that the aggravating circumstances presented at trial outweighed the mitigating
factors. The jury found that the aggravating circumstances outweighed the mitigating factors
beyond a reasonable doubt and therefore recommended that the court impose the death
penalty. The frial court then independently weighed the aggravating circumstances and
mitigating factors, accepted the jury's recommendation, and imposed a sentence of deathon
the aggravated murder charge and specifications.

{94} On appeal, this court affirmed Williams' conviction and death sentence. Stafe
v. Williams, 12th Dist. Butler Nos. CA91-04-060 and CA92-OB-‘i 10, 1992 Ohio App. LEXIS
5529 (Nov. 2, 1992). In a later appeal as of right, the Ohio Supreme Court affimed Williams®
convictibn and death sentence. Stale v. Williams, 73 Ohlo St.3d 153 (1985).

{5} In 2017, Wiliams moved the trial court for a new mitigation trial. Williams
argued that th.e death sentence violated his constitutional rights In light of Hurst v. Florida,

577 U.S, 136 S.Ct. 616 (2016). The trial court denied the motion. Williams appeals,

raising a single assignment of error.

{96} THE TRIAL COURT ERRED WHEN IT DENIED WILLIAMS' MOTION FOR A

NEW TRIAL.
-2.
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§ T} In Hurst, the United States Supreme Court held that Florida's capital
punishment scheme violated the defendant's Sixth Amendmaent right to trial by an impasrtial
jury where the law required a judge to engage in an independent weighing of aggravating and
mitigating facts as a prerequisite to imposing the death penalty. Williams argues that Ohio’s
capltal punishment laws are similar to those in Florida and violate Hurst.
{98} In reviewing the constitutionality of a statute, there is @ general presumption in
favor of the validity of legisiation, R.C. 1.47(A); Stafe v. Sinito, 43 Ohic St.2d 98, 101 (1975).
The party challenging the statute bears the burden of proving the constitutional iﬁvalidity
beyond a reasonable doubt. State .v.' Thompkins, 75 Ohio St.3d 558, 560 (1998). The Sixth
Amendment provides: "[i]n all criminal prosecutions, the accused shall enjoy the nghtto a
speedy and public trial, by_an impartial jury * * *.” The right to an impartial jury, in conjunction -
with the Due Process Clause of the Fifth Amendment, requires each element of a crime to be
proved beyond a reasonable doubt. Alleyne v. Unifed States, 570 U.S. 99, 104, 133 S.Ct.
2151 (2013). The United States Supreme Court has held that any fact that "expose[s] the
defendant to a greater puniéhment than that authorized by the jury's guilty verdict” is an
*element” that must be submitted to a jury. Apprendi v. New Jersey, 530 U.S. 466, 494, 120
S.Ct. 2348 (2000).
{99} The Supreme Court has extended the rule of Apprendi to capital punishment.
Ring v. Arizona, 536 U.S. 584, 122 S. Ct. 2428 (2002). In Ring, the Court held that an
Arizona capital sentencing scheme providing that a defendant could not be sentenoed to
death unless a judge, independent of the jury, found at least one aggravating circumstance
violated Apprendi. id. at 592-583. The Court concluded that the required judicial finding of
an aggravated circumstance exposed the defendant to greater punishment than authorized

by the iury'slverdict. id. at 604.
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{910} Similarly, In Hurst, the Supreme Court found that Florida's capital punishment
scheme violated Apprendi because it required a judge, rather than the jury, to make the
neritical findings” necessary to impose the death penalty. Hurst, 136 3.Ct. at 622. Underthe
Florida law, the jury's role in death-penalty sentencing was limited to issui_ng an “advisory
sentence.” fd. at 620. The judge then engaged in the fact-finding process with respect to
aggravating and mitigating facts, could consider evidence not presented to the jury, and then
had a choice to eithér sentence a defendant to life in prison or death, regardless of the
sentence recommended by the jury. /d. Under the Florida law, the maximum punishment
the defendant could have received without any judicial fact-finding was life in prison. /d. at
622. |

" {4111} Ohio's capital punishment scheme at the time of Williams' sentence was set
forth in R.C. 2929.03 and 2929.04.{ The death penatty cannot be imposed for aggravated
murder unfess a statutory aggravating circumstance is specified in the indictment. R.C.
2929.03(B) and (C)(2); and R.C. 2820.04(A). That aggravated circumstance must then be
proved, beyond a reasonable doubt, at trial. /d.

{912} After the conviction, in the penalty phase of the tria}, the jury must recommend
either the imposition of a death sentence or a lesser penalty. To make that recommendation,
the jury must weigh the aggravating circumstances against any mitigating factors introduced
by the defendant. R.C. 2829.03(D)(2). If the jury finds, beyond a reasonable doubt, that the
aggravating clrcumstances outweigh the mitigating factors, then the jury must recommend
that a death sentence be imposed. If the jury does not find that the aggravating

circumstances outweigh the mitigating factors beyond a reasonabie doubt, then the jury shall

1. All references in this opinion are to the versions of R.C. 2620.03 and 2620.04 in effect at the time of Willams'
- 1991 sentence. However, for purposes of this opinion, there are no substantive changes betwaen the 1691
vers_ion of the law and the current version.

-4-
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recommend that the offender be sentenced to a life sentence or other lesser penalty. if the
jury recommends the lesser penality, "the court shall impose the sentence recommended by
the jury upon the offender.” I, |

{913} Ifthe jury recommends the death penalty, then the next step involves the court
repeating the analysis undertaken by the jury, i.e., considering whether the aggravating
circumstances outweigh the-mitigating factors. R.C. 2920.03(D)(3). If the court so finds, by -
proof beyond a reasanable doubt, then the court mustimpose the death penalty. If, instead,
the court does not find beyond a reasonable doubt that the aggravating circumstances
outweigh the mitigating factors, then the court must impose one of the lesser sanctions. /d.

{9 14} This court concludes that Ohio's capitél sentencing laws in effect at the time of
williams' sentencing were not unconstitutional under Hurst and that Williams has not met his
burden of demonstrating the unconstitutionallty of the statutory scheme beyond a reasonable
doubt. Under R.C. 2929.03 and 2029.04, Williams became eligible for the death penalty only
after the jury engaged in two critical fact-finding steps. During the guilt stage of the trial, the
jury found Williams guilty, beyond a reasonable doubt, of both the aggravated murder and
the aggravating circumstances specified in the indictment. Atthe sentencing stage, the jury
found, beyond a reasonable doubt, that the aggravating circumstances outweighéd the
mitigating factors. If the jury had not found Wiliams guilty of the aggravated murder with
specifications, or, had not found that the aggravating circumstances outweighed the

mitigating factors, then the court could not have imposed the death penalty. Accordingly,
undér Ohio's death-penalty law, uniike Florida's law in Hurst and Arizona's law in Ring, it was
not possible for the court to make a factual finding during sentencing that exposed Williams
to a greater pﬁnishment than that authorized by the jury.

{915} Williams argues that the jury only servés an advisory role in death-penalty

sentencing in Ohio because the law only requires the jury to provide a recommendation to
-5-
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the judge. The jury's role in death-penaity sentencing Is not merely advisory. The judge
cannot Impose the death penalty unless recommended by the jury. Williams also contends
that the law is unconstitutional because it does not require the jury to explain its factual
findings with respect to the weighing of aggravating circumstances and mitigating factors.
Williams suggests that some form of jury interrogatories might cure this issue. However,
juries are commonly asked to deliver general verdicts. This court does not agree that Hurst
would require jury interrogatories to ensure compliance with the Sixth and Fourteenth
Amendments in death-penalty sentencing.

{916} As of the time of this opinion, the Ohio Supreme Court has not directly
addressed the effect of Hurston capital punishment in Ohio. However, the court has strongly
implied that Hurst is unlikely to have any impact. State v. Roberts, 150 Ohio St.3d 47, 2017-
Ohio-29098, 1 84 (rejecting a defendant's explana_tion that his Sixth Amendment argument
was untimely because Hurst had not yet been decided as the defendant "could have made
essentially the same Sixth Amendment argument by relying on [Apprendi] and [Ring]").

{917} Finally, every Ohio court of appeals that has addressed the effect of Hurst on
Ohio's capital sentencing scheme as it existed when the court sentenced Williams has
concluded that it Is constitutional.? State v. Mason, 3d Dist. Marion No. 9-16-34, 2016-Ohio- -
8400, ¥ 29, appeal accepted, 149 Ohio St.3d 1462, 2017-Ohio-5699; State v, Jackson, 8th
Dist. Cuyahoga No. 105530, 2018-Ohio-276, 1} 16; State v. Carter, 1st Dist. Hamitton No. C-
170231, 2018-Ohio-645, 1 4-8; see also State v. Mundt, Tth Dist. Noble No. 17 NO 04486,
2017-Ohlo-7771,9 8-10. Accordingly, this court overrules Williams' sole assignment of error.

{918} Judgment affirmed.

~ S. POWELL, P.J., and HENDRICKSON, J., concur.

2. The cited cases construed prior but substantively similar versions of R.C. 2920.03 and 2929.04.
-B-
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State of Ohio $ Case No. 2018-0725
V. 8 ENTRY
Clifford D. Williams
Upon consideration of the jurisdictional memoranda filed in this case, the court
declines to accept jurisdiction of the appeal pursuant to S.Ct.Prac.R. 7.08(B)(4).

(Butler County Court of Appeals; No. CA2017-07-105)

L4
Maureen O’Connor
Chief Justice

The Official Case Announcement can be found at http://www.supremecourt.ohio.gov/ROD/docs/
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STATE OF OHIO ¢ CASENO._CRI990-68-0665
Plaintiff, *  JUDGE:___G.STEPHENS
. ¢+ ENTRY GRANTING LEAVE TO FILE
MOTION FOR NEW MITIGATION

CLIFFORD DONTA WILLIAMS * TRIAL PURSUANT TO CRIMINAL RULE |
33 AND DENYING SAID MOTION AS
Defendaut. . BEING NOT WELL TAKEN

FINAL APFEALABLE ORDER

******ttt****tt*i***t*****i‘***l‘ii*i’**i*ﬁ*iiiii’liiiii*i***i*ﬁ*ﬂﬁttiii**i*t

On Janvary 11, 2017, the Ohio Public Defender’s Office, by and through
undersigned counsel, filed a motion on behalf of Defendant, Clifford Doma Williams. Said
motion included a motion for leave to file a motion for new mitigation trial pursuant to Ohio
Criminal Rule 33, as well as a motion to deem the ‘attached mation filed instanter.’

| Parenthetically, Defendant’s motions stem from a death penalty case nearly 30 years old and
are based on the United States Supreme Court’s ruling in Hurst v. Florida, __ U.S. __, 136
8.Ct.616 (2016).
MOTION FOR LEAVE TQ FILE

The first issue the Court must address is whether 1o enterisin the merits of

Defendant’s motion for new mitigation trial under Ohio Criminal Rule 33. Ohio Criminal

Tdge Rule 33 (A) provides for six bases for a defendant to move for 2 new u'ial, The Court will
c.“.':.,..’.'.’;:f address only the three that have boen raised by Defendant. More specifically, Defendant
Buribey Corunnty, Ohi

moves for & new mitigation trial under (AX1), (4) and (5), in that: (1) irregularity (oocurred)

in the proceedings, or in any order or ruling of the court, or abuse of discretion by the cout,

“ _ Appendix C
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Judge

Cowrmistins Ploss Count
Butler County, Obbo

- The structure of the Florida statutes resulted in a “hybrid"” system in which a jury renders an

because of which the defendant was prevented from having a fair trial; (4) the verdict was
not sustained by sufficient evidenc.e of or is contrary to law; and (5) an etror of law occurred
at trial. -

All three alloged grounds Defendant ‘(:Iaima entitles him to & new tral -
imerrelated. The Unitod States Supreme Court in Hurst struck down the Florida death

penalty structure as being contra the Sixth Amendment to the United States Constitution.

advisory verdict but the judge makes the ultimate sentencing determinations. See Hurst at
136 S.Ct.620. Defendant alleges that this ruling in Hurst impacts the Ohio death penalty
scheme and, as such, forms the primary singular basis for the alleged errors of Criminal Rule
33(A) sections (1), {4) and (5) above.

Defendant, in the case at bar, alleges that the Florida statutes sub]ect io the Hurst
decision are substantially snmlar to the Ohio statutory scheme to the point ‘that Defendant is
entitled to have his death penalty sentence vacated and a new mitigation trial take place.
Defendant’s motion also urges this Court to consider the motion for new. trial, despits the
fact his death sentence was issucd over 25 years ago, because the Hurst decision did not
issue until the beginning of 2016, rendering it impossible for Defendant to have relied upon

the Hurst implications in a more timely fashion.

The State of Ohio, in its response, doesn't delve into the specific time requirements

of Ohio Criminal Rule 33(8) as they may apply to the reasonably unique circumstances of|
the case at bar. 1nstead, the State does cormectly point out that the Hursr decision issued on

January 12, 2016, and Defendant’s motion was filed one day shy of one year later on

T

¥ A-10



Judge
Greg Sephens
Coomoon Plars Court

Butler Connty, Obio

January 11, 2017. ‘As Defenidant does not proffer an explanation for the ‘nearly’ one year
delay in the file of -thé motion(s) at bar, the State moves this Court to deny said motion(s) as
being untimely. |
The Court would most likely be entitled to dismiss all the mation(s) presented as
being untimely pursuant to Criminal Rule 33. Because of the nature of the case and the
issues raised thereby, the Court chooses 1o overlook any timeliness issues and proceed to
dispose of the motion(s) on the merits. The Court believes that, in so doing, its ha;dling of
the motion to grant leave to file would not constitute an abuse of discretion, See State .
Johnston, 39 Ohio St.3d 48, 58-50, 529 N.E.2d 898 (1988).
THEREFORE, it is the order of the Court that Defendant’s Motian for Leave to File
a Motion for a New Mitigation Trial Pursuant to Criminal Rule 33 is hereby granted. The
accompanying motion and memorandum filed by Defendant addressing the merits of said
motion is deemed to be filed instanter and will be considered by the Court. -
. MOTION FOR NEW TRIAL
The Court will note that the State of Ohio, on January 24, 2017, filed both a response
1o the procedural issue of the leave to file and also addressed the merits of the motion for
new trial itself, As such, the Court will proceed to rule on the ﬁeﬂts.ot‘thc motion for new |
mitigation trial. |
As noted above, the gravamen of Defendant’s motion for new mitigation trial is
besically that the Ohio statutory scheme for death penalty cases is substantially similar tothe|
Florida scheme struck down in Hurst. As a result, Defendant argues that his death sentence |

“should be vacated and a new trial had.

A-11



Following the Hiurst decision, the Ohio Supreme Court addressed a. similar chalienge
in State v. Belton, 2016-Ohio-1581. The issue addressed by the Ohio Supreme Court was
whether a defendant could weive a jury deténnimtion for the guilt phase of the case, but still
be entitled to jury determination as to the sentencing phase of the case. In answering this
question, the Supreme Court examined the Ohio death perm'lty structure in light of the
Apprendi; Ring and Hurst decisions of the United States Supreme Court. The Ohio Supreme

~ Court distinguished the statutory schemes of the Ohio and Florida systems and, in lhe
process, validated the Ohio system in the context of the Hurst decision relied upon by
Defendant. See Beiton at paragraphs 58-60.

The Court notes that, since the Ohio Supreme Court’s Belton decision in April, 2018,

and its decision to deny reconsideration at 147 Ohio St3d 1440, 63 N.E.3d 158 (Nov. 2016),

this Court is bound by the velidation of the Ohio stntutorjr scheme as pronounced by the

" Supreme Court. The Court also notes there have been no superseding Federal decisions that
‘have explicitlty addressed Ohio’s death penalty scheme.  As such, the Court finds
Defendent’s Motion for New Trial to be not well taken, and .as such, said mation is

OVERRULED.

SO ORDERED

Judge
Greg Stephens
Commns Pleas Court
Buther County, Obio




Judge
Grey Stephors
Common Ploas Count
Bader Coumty, Ohio

‘THIS IS A FINAL APPEALABLE ORDER. DEFENDANT HAS THIRTY DAYS FROM
THE FILING OF THIS ENTRY TO MOVE FOR APPEAL PURSUANT TO OHIO

-APPELLATE RULES OF PROCEDURE 4 AND 5.

e

" Counsel for Defendant

.—.m,.

Richard Cline and Kandra Roberts

Ohio Public Defender’s Office
250 East Broad St., Suite 1400
qumnhus, OH 43215

Butler County Prosecutor’s Office
¢/o Lina Alkamhawi




IN THE COURT OF COMMON PLEAS, BUTLER COUNTY, OHIO @, 4,

CRIMINAL DIVISION &%, o %
4’ ’-’?o)o ﬁoo
STATE OF OHIO, 4, Yo 2%
Plaintif, Case No. CR90-08-0665 %y U
JUDGE MOSER G
%

[HEARING REQUESTED]
CLIFFORD DONTA WILLIAMS, [THIS IS ADEATH PENALTY CASE]

!
|
|
vs. |
|
|
Defendant. |

DEFENDANT’S MOTION FOR LEAVE TO
FILE A MOTION FOR A NEW MITIGATION TRIAL
PURSUANT TO CRIMINAL RULE 33 AND HURST V. FLORIDA,
AND TO DEEM THE ATTACHED MOTION FILED INSTANTER

Movant, through counsel and pursuant to Criminal Rule 33, moves this Court for leave to
file a motion for a new mitigation trial on the following grounds:

(1) There was irregularity in the proceedings, or in any order or ruling of the court, or abuse
of discretion by the court, because of which the defendant was prevented from having a
fair trial in the penalty phase of this case [Crim. R. 33(A)(1)];

(2) The verdict of a death sentence in this case is not sustained by sufficient evidence or is
contrary to law because the death sentence was imposed in violation of the Sixth and
Fourteenth Amendments to the United States Constitution. Hurst v. Florida, __U.S. _,
136 S. Ct. 616 (2016) [Crim. R. 33(A)(4)]; and

(3) The death sentence in this case is the result of an error of law inasmuch as it was imposed
in violation of the Sixth and Fourteenth Amendments to the United States Constitution.
Hurst v. Florida, __U.S. , 136 8. Ct. 616 (2016) [Crim. R. 33(A)(5)].

The proposed New Trial Motion is attached. The following memorandum and affidavit support
this Motion for Leave to File.

Respectfully submitted,

Office of the Ohio Public Defender

o /ﬁ/ﬁfc}%{
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Richard Cline (0001854) (Lead Counsel)
Chief Counsel, Death Penalty Department
Richard.cline@opd.ohio.gov

Kandra Roet092091

) (Co-Counsel)
Assistant State Public Defender
Kandra.roberts@opd.ohio.gov

=

250 East Broad Street, Suite 1400
Columbus, Ohio 43215

(614) 644-5394 - Telephone
(614) 644-1573 — Facsimile

Counsel for Clifford Donta Williams

MEMORANDUM IN SUPPORT

I. Criminal Rule 33 Authorizes Court to Graﬁt a Motion for New Trial in this Case

Criminal Rule 33 authorizes this Court to grant a new trial when any one several grounds
exist: (1) irregularity in the proceedings, or in any order or ruling of the court, or abuse of
discretion by the court, because of which the defendant was prevented from having a fair trial;
(2) the verdict is not sustained by sufficient evidence or is contrary to law; or (3) an error of law
occurred at trial. See, Crim. R. 33(A)(1)(4) and (5). As shown in the proposed motion for new
trial, attached hereto, all three of these grounds exist in this case.

II. Movant was Unavoidably Prevented from Filing His Motion Within 14 Days of
the Jury’s Verdict

Pursuant to Criminal Rule 33(B), a Motion for New Trial ordinarily must be filed
“within fourteen days after the verdict was rendered, or the decision of the Court where a trial by
jury has been waived, unless it is made to appear by clear and convincing proof that the
defendant was unavoidably prevented from filing his motion for a new ftrial, in which case the

2
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motion shall be filed within seven days from the order of the court finding that the defendant was
unavoidably prevented from filing such motion within the time provided herein.” Crim. R.
33(B).

The court sentenced Movant to death on February 22, 1991. Hurst was decided January
12,2016. At sentencing, counsel could not anticipate the United States Supreme Court’s holding
in Hurst, and thus could not have filed his motion for new trial within fourteen days of the
imposition of sentence. Tn State v. Burke, 2005-Ohio-891 (10" Dist.), the Court reversed the
denial of a new frial motion filed 17 months after the court decision that prompted the filing of
the new trial motion. Burke, §12. The Burke court ruled that the motion for leave to file a
motion for new trial was timely filed, especially because Burke involved a death penalty case and
bepause the new trial motion, if granted, could substantially affect the death sentence. /d. Here,
the motion for leave to file a new trial motion is being tendered to the Cdul“[ within 12 months of
the United States Supreme Court’s announcement in Hurst. Furthermore, if granted, the new
trial motion would vacate the death sentence and require a new mitigation hearing. Id.

CONCLUSION

As shown in the attached Motion for New Mitigation Trial Pursuant to Criminal Rule 33
and Hurst v. Florida, Movant was sentenced to death under a statutory scheme that violates the
Sixth and Fourteenth Amendments of the United States Constitution because in Ohio, a Jury’s
verdict in the mitigation phase is merely a recommendation. Hurst, 136 S.Ct. at 619. Applying
Ohio’s unconstitutional death penalty statute to Movant’s case constitutes an irregularity in the
proceeding, or in any order or ruling of the court, or abuse of discretion by the court, because of
which Movant was prevented from having a fair trial in the penalty phase in his case. The death

sentence in this case was imposed based upon a jury recommendation and independent fact

A-16



finding by the trial court. Accordingly, the death sentence was imposed contrary to law and is
the result of an error of law. Hurst, 136 S.Ct. at 619. Movant is entitled to a new penalty phase
trial pursuant to Crim. R. 33(A)(1),(4) and (5).

Accordingly, Movant respectfully asks the Court to grant him leave to file the attached
Motion for New Mitigation Trial Pursuant to Criminal Rule 33 and Hurst v. Florida, instanter,

and deem the attached motion filed effective the date of the Cowrt’s Order granting this motion.

Respectfully submitted,

Office of the Ohio Public Defender

Richa;{'d Cline (0001854) (Lead Counsel)
Chief Counsel, Death Penalty Department
Richard.cline@opd.ohio.gov

By: “FI‘% S -;,.j_ A

Kandra Roberts (0092091) (Co-Counsel)
Assistant State Public Defender
Kandra.roberts@opd.ohio.gov

250 East Broad Street, Suite 1400
Columbus, Ohio 43215

(614) 644-5394 — Telephone
(614) 644-1573 — Facsimile

Counsel for Clifford Donta Williams

CERTIFICATE OF SERVICE

This is to certify that a copy of the foregoing MOTION FOR LEAVE TO
FILE A MOTION FOR A NEW MITIGATION TRIAL PURSUANT TO CRIMINAL

RULE 33 AND HURST V. FLORIDA, AND TO DEEM THE ATTACHED MOTION

A-17



FILED INSTANTER was served on January 10, 2017 via regular U.S. Mail, upon Butler
County Prosecutor Michael T. Gmoser, at the address set forth below:

Michael T. Gmoser
Butler County Prosecutor
315 High St., 11" Floor
Hamilton, OH 45011
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IN THE COURT OF COMMON PLEAS, BUTLER COUNTY, OHIO
CRIMINAL DIVISION

STATE OF OHIO,
Plaintiff,

CLIFFORD DONTA WILLIAMS,

I
|
VS. |
|
|
Defendant. |

Case No. CR90-08-0665
JUDGE MOSER

[HEARING REQUESTED]
[THIS IS A DEATH PENALTY CASE|

AFFIDAVIT

State of Ohio,
Franklin County, ss:

Kandra Roberts, being first duly cautioned and sworn, deposes and says:

(1) I am counsel of record for Movant in the attached MOTION FOR LEAVE TO FILE A
MOTION FOR A NEW MITIGATION TRIAL PURSUANT TO CRIMINAL RULE 33 AND
HURST V. FLORIDA, AND TO DEEM THE ATTACHED MOTION FILED INSTANTER.

(2) Movant was sentenced to death on February 22, 1991.

(3) On January 12, 2016, the United States Supreme Court announced its decision in Hurst v.

Florida, 136 S.Ct. 616 (2016).

(4) Counsel could not have filed a motion based on Hurst prior to January 12, 2016. Hurst is a
complex decision, has generated considerable discussion and debate about the parameters of
its holding, and takes time to digest and understand.

(5) All of the statements in this Affidavit are true and w1th1n m}upe onal knowledge, to the best

of my knowledge and belief.

=]

Kandlla Roberts Afﬁant -

Sworn to before me and subscribed in my presence by Kandra Roberts, who is personally

known to me, on January 10, 2017.

Notar@ublic ~

KIMBERLY S. RiGY
ATTORNEY AT AW
N Notary Publi, State of Ohio
7 My Commission Has No Expiration Datg
Section 147,03 0R 6
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IN THE COURT OF COMMON PLEAS, BUTLER COUNTY, OHIO

CLIFFORD DONTA WILLIAMS,
Defendant.

THIS IS A DEATH PENALTY CASE

CRIMINAL DIVISION
STATE OF OHIO, |
Plaintiff, | Case No. CR90-08-0665

| JUDGE MOSER

VS. |
| HEARING REQUESTED
|
|

DEFENDANT WILLIAMS’ MOTION FOR NEW MITIGATION TRIAL
PURSUANT TO CRIMINAL RULE 33 AND HURST V. FLORIDA

Movant, through counsel and pursuant to Criminal Rule 33, moves this Court to grant a
new trial on the following grounds:

(1) There was irregularity in the proceedings, or in any order or ruling of the court, or abuse
of discretion by the court, because of which the defendant was prevented from having a
fair trial in the penalty phase of this case [Crim. R. 33(A)(1)];

(2) The verdict of a death sentence in this case is not sustained by sufficient evidence or is
contrary to law because the death sentence was imposed in violation of the Sixth and
Fourteenth Amendments to the United States Constitution. Hurst v. Florida, __ U.S. _,
136 S. Ct. 616 (2016) [Crim. R. 33(A)(4)]; and

(3) The death sentence in this case is the result of an error of law inasmuch as it was imposed
in violation of the Sixth and Fourteenth Amendments to the United States Constitution.
Hurst v, Florida, _U.S. ,136 8. Ct. 616 (2016) [Crim. R. 33(A)(5)].

The following memorandum further supports this motion.

Respectfully submitted,

Attachment 1 to Motion for Office of the Ohio Public Defender
Leave to File Defendant’s Motion

for New Mitigation Trial Pursuant ﬁ‘ / Q .

to Criminal Rule 33 and Hurst v, By: Y[/ nl_

Florida, and to deem this motion Richard Cline (0001854) (Lead Counsel)
filed instanter. Chief Counsel, Death Penalty Department

Richard.cline@opd.ohio.gov
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Kandra Roberts (0 09209 1) (Co-Counsel)
Assistant State Public Defender
Kandra.roberts@opd.ohio.gov

250 East Broad Street, Suite 1400
Columbus, Ohio 43215

(614) 644-5394 — Telephone
(614) 644-1573 — Facsimile

Counsel for Clifford Donta Williams

MEMORANDUM IN SUPPORT

I. Criminal Rule 33 Authorizes Court to Grant a Motion for New Trial in this Case

Criminal Rule 33 authorizes this Court to grant a new trial when any one several grounds
exist: (1) irregularity in the proceedings, or in any order or ruling of the court, or abuse of
discretion by the court, because of which the defendant was prevented from having a fair trial;
(2) the verdict is not sustained by sufficient evidence or is contrary to law; or (3) an error of law
occurred at trial. See, Crim. R. 33(A)(1)(4) and (5). As will be shown below, all three of these
grounds exist in this case.

IL Irregularity in Proceedings, or in Order or Ruling of the Court, or Abuse of
Discretion by the Court

On January 12, 2016, the United States Supreme Court decision in Hurst signaled a sea-
change in death penalty jurisprudence. Hurst v. Florida,. ~U.S.  ,136S. Ct. 616, 193 L.Ed.2d
504 (2016). After Hurst, it is clear that Ohio’s death penalty scheme is unconstitutional. The
procedure the trial court employed; to reduce the jury’s sentencing verdict to a mere
recommendation regarding is an irregularity in the proceedings that deprived Movant of a fair

trial during the penalty phase.
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A. The Supreme Court’s Decision in Hurst v. Florida.

Hurst held that Florida’s capital sentencing structure vio'lated the Sixth Amendment right
to trial by jury because it required the judge, not the jury, to make the factual determinations
necessary to support a sentence of death. Hurst, 136 S.Ct. at 619. Pursuant to Hursi, Ohio’s
capital sentencing is likewise unconstitutional inasmuch as the trial judge, not the jury, makes the
factual determinations necessary to impose a sentence of death.

In Hurst, a Florida jury convicted Timothy Hurst of first-degree murder. Id. at 619-20. In
Florida, the maximum sentence a defendant may receive for first degree murder is life
imprisonment. Fla. Stat. § 775.082(1). The defendant can only receive the death penalty after an
additional sentenci.ng proceeding “results in findings by the court that such person shall be
punished by death.” /d. (emphasis added). Otherwise, the defendant is punished by life
imprisonment without parole. /d.

Accordingly, after Hurst was found guilty of first-degree murder, the judge conducted an
evidentiary hearing before the jury. Hurst, 136 S. Ct. at 620. At the conclusion of the evidentiary
hearing the jury rendered an “advisory sentence” of death without specifying the factual basis of
its recommendation. /d. Under Florida law, the trial court must give the jury's recommendation
“great weight” but must independently weigh the aggravated and mitigating circumstances
before entering a sentence of life imprisonment or death. /d. The trial court in Hurst’s first trial
did this, and imposed a death sentence. Id.

On post-conviction review, the Florida Supreme Court vacated Hurst’s death sentence.
Id. At his re-sentencing, a jury again recommended death and the judge so sentenced Hurst,
basing her decision on the Court’s independent findings of aggravating circumstances as well as

the jury’s recommendation. /d.
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The United States Supreme Court accepted certiorari of Hurst’s appeal to resolve the
tension between Ring v. Arizona, 536 U.S. 584, 122 S.Ct. 2428, 153 L.Ed.2d 556 (2002) and its
earlier decisions, Hildwin .v. Florida, 490 U.S. 638, 109 S.Ct. 2055, 104 L.Ed.2d 728 (1989) and
Spaziano v. Florida, 468 U.S. 447, 104 S.Ct. 3154, 82. L.Ed.2d 340 (1984). In Ring, the
Supreme Court held that the Sixth Amendment requires a jury to find any fact necessary to
qualify a capital defendant for a death sentence. Hurst, 136 S. Ct. at 621. Although Ring did not
expressly overruled Hildwin and Spaziano, cases which approved the constitutionality of
Florida’s capital sentencing scheme, Ring’s holding seemed to compel such an outcome. Hurst
laid the confusion to rest, holding that Florida’s law “violates the Sixth Amendment in light of
Ring.” Id. at 620. Hurst “expressly overrule[d]” Spaziano and Hildwin. Id. at 623

Justice Sotomayor explained in the 8-1 majority opinion that “[t]he Sixth Amendment
requires a jury, not a judge, to find each fact necessary to impose a sentence of death. 4 mere
recommendation is not enough.” Id. at 619 (emphasis added). The Supreme Court held that states
like Arizona, the state whose sentencing scheme was at issue in Ring, “Florida does not require
the jury to make the critical findings necessary to impose the death penalty. Rather, Florida
requires a judge to find these facts.” Id. at 622. The Supreme Cowt continued: “Although Florida
incorporates an advisory jury verdict that Arizona lacked, we have previously made clear that
this distinction is immaterial.” Id. Because “the maximum punishment Timothy Hurst could have
received, without any judge-made findings, was life in prison without parole,” and because “a
judge increased Hurst’s authorized punishment based on her own factfinding,” the Court held
that “Hurst’s sentence violates the Sixth Amendment.” Id.

In so holding, the Court rejected Florida’s argument that the jury’s recommendation

necessarily included a finding of an aggravating circumstance, noting “the Florida sentencing
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statute does not make a defendant eligible for death until “findings by the court that such person
shall be punished by death.” Id. (quoting Fla. Stat. § 775.082(1)) (emphasis in opinion). Because
“[t]he trial court alone must find ‘the facts . . . [t]hat sufficient aggravating circumstances exist’
and ‘[t]hat there are insufficient mitigating circumstances to outweigh the aggravating
circumstances,’” the Court found that a Florida jury’s function is solely advisory and does not
satisfy the constitutional standard outlined by Ring. Id. (quoting § 921.141(3)) (emphasis in
opinion).

B. Similarities Between Ohio and Florida’s Capital Sentencing Schemes.

Ohio’s death-penalty sentencing scheme is similar to Florida’s in several significant
aspects. Pursuant to R.C. 2929.03(B), a jury in a capital case must find the defendant guilty or
not guilty of the principal charge and then it must also decide “whether the offender is guilty or
not guilty of each specification.” The jury is instructed that each aggravating circumstance “shall
be proved beyond a reasonable doubt in order to support a guilty verdict on the specification.” Id.

If the jury finds a defendant guilty of both the charge and one or more of the
specifications, then, like in Florida, a sentencing hearing is conducted where:

The court, and the trial jury if the offender was tried by a jury, shall consider any

report prepared pursuant to this division and furnished to it and any evidence

raised at trial that is relevant to the aggravating circumstances the offender was
found guilty of committing or to any factors in mitigation of the imposition of the
sentence of death, shall hear testimony and other evidence that is relevant to the
nature and circumstances of the aggravating circumstances the offender was found

guilty of committing, the mitigating factors set forth in division (B) of section

2929 .04 of the Revised Code, and any other factors in mitigation of the imposition

of the sentence of death, and shall hear the statement, if any, of the offender, and

the arguments, if any, of counsel for the defense and prosecution, that are relevant

to the penalty that should be imposed on the offender.

R.C. 2929.03(D)(1). During this sentencing hearing, the defendant has the burden of introducing

evidence of any mitigating factors, but the prosecution has the ultimate burden of “proving, by
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proof beyond a reasonable doubt, that the aggravating circumstances the defendant was found
guilty of committing are sufficient to outweigh the factors in mitigation of the imposition of the
sentence of death.” 1d.

At the conclusion of the sentencing hearing, if the jury unanimously finds that the
prosecutor has met this burden, “the jury shall recommend to the court that the sentence of death
be imposed on the offender.” R.C. 2929.03(D)(2) (emphasis added). The finding is not required
to be rendered in writing and the jury’s sentencing recommendation verdict does not set forth the
factual findings underlying the jury’s recommendation.'

Once an Ohio jury makes a death-sentence recommendation, then, like in Florida, the
Ohio trial court must independently consider “the relevant evidence raised at trial, the testimony,
other evidence, statement of the offender, arguments of counsel, and, if applicable, the reports
submitted to the court pursuant to division (D)(1) of this section.” R.C. 2929.03(D)(3). The trial
court can then sentence a defendant to death if it finds “by proof beyond a reasonable doubt . . .
that the aggravating circumstances the offender was found guilty of committing outweigh the
mitigating factors.” Id. As in Florida, when the Ohio trial court imposes a death sentence it shall:

state in a separate opinion its specific findings as to the existence of any of the

mitigating factors set forth in division (B) of section 2929.04 of the Revised Code,

the existence of any other mitigating factors, the aggravating circumstances the

offender was found guilty of committing, and the reasons why the aggravating

circumstances the offender was found guilty of committing were sufficient to
outweigh the mitigating factors.
R.C. 2929.03(F).

In sum, while a jury in Ohio has the responsibility of finding that one or more

aggravating circumstances exist as part of the verdict at the capital defendant’s trial; that does

1 In Florida, the jury’s recommendation does not need to be unanimous. Hurst,
136 S. Ct. at 620. Nevertheless, the point is that, like Florida, Ohio juries make
a recommendation to the trial court for imposing a death sentence.

6
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not complete the capital sentencing process. Rather, under Ohio law, the jury must then conduct
a weighing process during the sentencing hearing. Once the weighing process is complete, the
jury may make a death-sentence recommendation to the. trial court. The Court in Hurst
emphasized the fact that in Florida the jury’s decision was advisory. Because Ohio’s scheme
similarly classifies a jury’s decision as a recommendation (i.e., “advisory”), Ohio’s death penalty
statute is likewise unconstitutional.

In Hurst, the Court broadly criticized the Florida scheme because the jury “does not make
specific factual findings with regard to the existence of mitigating or aggravating circumstances.
A Florida trial court no more has the assistance of a jury’s findings of fact with respect to
sentencing issues than does a trial judge in Arizona.”” Hurst 136 S. Ct. at 622 (quoting Walton v.
Arizona, 497 U.S. 639, 648, 110 S.Ct. 3047, 111 L.Ed.2d 511 (1990)). The Court’s opinion not
only pointed out the absence of factual findings about the existence of aggravating circumstances
or mitigating factors, but also the absence of any findings about the weighing of those factors. 1d

In Ohio, the defendant has “the burden of going forward with the evidence of any factors
in mitigation of the imposition of the death sentence.” R.C. § 2929.03(D)(1). Ohio law requires
a jury to render a unanimous verdict that the aggravating circumstance (alleged in the indictment
and proven beyond a reasonable doubt in the guilt determination phase of trial) outweighs the
mitigating factors beyond a reasonable doubt before the jury may recommend a sentence of
death. Id However, the Ohio statute does not require the jury to make any specific factual
findings as to: (1) whether the defendant proved the existence of any mitigating factor (or to
what degree defendant did so), (2) which mitigating factors the defendant established; or (3)

what weight the jury accorded each mitigating factor. Indeed, the Ohio Supreme Court has
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rejected all efforts to require that the jury make any factual finding about the existence of

mitigating factors.

As we concluded in Jenkins, supra, at 177, such written findings are not an

"indispensible ingredient" in assisting appellate courts in determining whether the

death sentence was arbitrarily or capriciously imposed. Additionally, while the

Jury is not required to do so, pursuant to R.C. 2929.03(F) the trial judge must

make specific written findings as to both aggravating and mitigating

circumstances including a weight evaluation. As such, these findings serve to

enhance the record available upon appellate review. In addition, the statutory
requirement that the appellate court make an independent determination of
sentence appropriateness is an additional safeguard against arbitrary imposition of

the death penalty and is not merely the answer to a constitutional mandate of

proportionality review. Issue 5 is not well-taken.

State v. Buell, 22 Ohio St. 3d 124, 137, 489 NE.2d 795 (1986), superseded by statute on other
grounds, State v. Riley, 2007-Ohio-879, §{ 26-27 (emphasis added).

The Ohio statute does not require the jury to make any specific findings of fact about
mitigating factors, nor does it ask the jury to make any specific findings about their balancing of
the mitigating and aggravating factors. Therefore, the judge must implement a sentence without
those critical findings.” Absent those factual findings, and given the advisory nature of the jury’s
sentencing recommendation, the Ohio death penalty scheme suffers from the same constitutional
deficiencies as the scheme in Florida and is unconstitutional.

C. The Supreme Court of Ohio’s Statements Comparing Ohio and Florida.

Going back to at least 1986, and as recently as 2014, the Supreme Court of Ohio has cited
the now overruled Spaziano as favorable authority to uphold the constitutionality of Ohio’s own

capital sentencing scheme. In holding Florida’s capital sentencing structure to be

unconstitutional, Hurst also “expressly overrule[d]” Spaziano v. Florida and Hildwin v. Florida,

2 Unlike in Ohio, a sentencing judge in Florida could “override” an “advisory jury verdict
[recommending life],” but as a practical matter, that did not actually happen in Hurst’s case, nor
has any judge overridden a jury recommendation in Florida for over 15 years. Hurst, 136 S. Ct.
at 625-26. Thus in practice, the Florida scheme functions similarly to Ohio’s.

A-27



the United States Supreme Court’s prior precedent upholding Florida’s scheme. Hurst, 136 S.
Ct.at 623. The Supreme Court stated, “Time and subsequent cases have washed away the logic of
Spaziano and Hildwin.” Hurst, 136 S. Ctat 624. The Court’s decision to overrule Spaziano is
strong evidence of the unconstitutionality of Ohio’s own capital sentencing structure. On several
occasions, the Supreme Court of Ohio favorably cited Spaziano as authority to uphold Ohio’s
own scheme.

Perhaps most damning to the constitutionality of Ohio’s capital sentencing structure is the
decision in State v. Rogers, 28 Ohio St. 3d 427, 504 N.E.2d 52 (1986), rev’d on other grounds,
32 Ohio St.3d 70. In Rogers, the Court stated, “Florida’s statutory system, which is remarkably
similar to Ohio’s, was expressly upheld in the case of Spaziano v. Florida (1984), 468 U.S. 447.
Rogers, 28 Ohio St. 3d at 430 (emphasis added). The 1986 version of R.C. 2929.03 at issue in
Rodgers was substantially similar to the current version of the statute with the same problematic
“recommendation” language. See R.C. 2929.03(D)(2) (1986) (“If the trial jury unanimously
finds, by proof beyond a reasonable doubt, that the aggravating circumstances the offender was
found guilty of committing outweigh the mitigating factors, the trial jury shall recommend to the
court that the sentence of death be imposed on the offender.”).?

In 2014, the Supreme Court of Ohio again cited Spaziano favorably:

The starting point for constitutional analysis of Davis’s claim is the recognition

that although the Sixth Amendment guarantees the right to trial by jury, neither

the Sixth nor the Eighth Amendment creates a constitutional right to be sentenced

by a jury, even in a capital case. “[D]espite its unique aspects, a capital sentencing

proceeding involves the same fundamental issue involved in any other sentencing

proceeding—a determination of the appropriate punishment to be imposed on an

individual. * * * The Sixth Amendment never has been thought to guarantee a

right to a jury determination of that issue.” Spaziano v. Florida, 468 U.S. 447,

459, 104 S.Ct. 3154, 82 L.Ed.2d 340 (1984). See also Proffitt v. Florida, 428 U.S.
242, 252, 96 S.Ct. 2960, 49 L.Ed.2d 913 (1976) (plurality opinion); Harris v.

3 The 1986 version of the statute is attached to this motion as “Exhibit A.”
9
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Alabama, 513 U.S. 504, 515, 115 S.Ct. 1031, 130 L.Ed.2d 1004 (1995) (“The
Constitution permits the trial judge, acting alone, to impose a capital sentence™).

State v. Davis, 139 Ohio St. 3d 122, 130, 2014-Ohio-1615 at § 39 (emphasis original). However,
Hurst stated that “[t]he Sixth Amendment requires a jury, not a judge, fo find each fact
necessary to impose a sentence of death. A mere recommendation is not enough.” /d. at 619
(emphasis added). Thus the Supreme Court of Ohio’s previous reliance on Spaziano is now
undermined by the holding in Hurst.

Ohio has unabashedly proclaimed that the jury verdict at the mitigation phase of a capital
trial is merely a recommendation to the trial court — where the real power to sentence a defendant
to death resides. The Supreme Court of Ohio decided that question thirty years ago:

Ohio has no sentencing jury. All power to impose the punishment of death

resides in the trial court which oversees the mitigation or penalty phase of the

trial. The duty of the trial court is set forth in R.C. 2929.03(D)(3).

Immediately obvious is that, under this provision, the jury provides only a

recommendation as to the imposition of the death penalty. The trial court must

thereafter independently re-weigh the aggravating circumstances against the
mitigating factors and issue a formal opinion stating its specific findings, before it

may impose the death penalty. R.C.2929.03(F). It is the trial court, not the jury,

which performs the function of sentencing authority. Thus, no “sentencing jury”

was involved in the proceedings below.

Rogers, 28 Ohio St. 3d. at 429 (emphasis in opinion). The Ohio Supreme Court has a long
history of rejecting defense counsel’s claim that it is error to inform a capital jury that their
verdict is a mere recommendation, and has done so precisely because telling the jury that its
sentencing verdict is merely a recommendation is an accurate statement of Ohio law. State v.
Jenkins, 15 Ohio St.3d 164, 200-203, 473 N.E.2d 264 (1984) (Jury instruction that mitigation
phase death verdict was recommendation held to be accurate statement of Ohio law); accord,

State v. Williams, 23 Ohio St. 3d 16, 21-22, 490 N.E.2d 906 (1986); State v. Scott, 26 Ohio St. 3d

92, 103-104, 497 N.E.2d 55 (1986); State v. Thompson, 33 Ohio St. 3d 1, 6, 514 N.E.2d 407

10
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(1987); Stdte v. Williams, 38 Ohio St. 3d 346, 356-357, 528 N.E.2d 910 (1988) State v. Bradley,
42 Ohio St. 3d 136, 147, 538 N.E.2d 373 (1989) State v. Steffen, 31 Ohio St. 3d 111, 113-114,
509 N.E.2d 383 (1987); State v. DePew, 38 Ohio St. 3d 275, 280, 528 N.E.2d 542 (1988); State
v. Beuke, 38 Ohio St. 3d 29, 34-35, 526 N.E.2d 274 (1988); State v. Poindexter, 36 Ohio St. 3d I,
3, 520 N.E.2d 568 (1988); State v. Johnson, 46 Ohio St. 3d 96, 105-106, 545 N.Ed.2d 635
(1989); State v. Durr, 58 Ohio St. 3d 86, 93-94, 568 N.Ed.2d 674 (1991); State v, Milles, 62
Ohio St. 3d 357, 375, 582 N.E.2d 972 (1992); State v. Grant, 67 Ohio St. 3d 465, 472, 620
N.E.2d 50 (1993); State v. Carter, 72 Ohio St. 3d 545, 559, 651 N.E.2d 965 (1995), State v.
'Keith, 79 Ohio St. 3d 514, 517-519, 684 N.E.2d 47 (1997).

Similarly, when the district courts of appeals considered death sentence cases on an
appeal of right, they universally held that a jury verdict of death was only a recommendation
under Ohio law. State v. Roe, 10th Dist. No. 86AP-59, 1987 Ohio App. LEXIS 8490, #69-70
(Aug. 25, 1987); State v. Fort, 8th Dist. No. 52929, 1988 Ohio App. LEXIS 384, *59-61, (Feb.
4, 1988); State v. Maurer, Sth Dist. No. CA-7253, 1988 Ohio App. LEXIS 1608, *26-27, (April
25, 1988); State v. Montgomery, 1988 Ohio App. LEXIS 3297, *10-11, (, August 12, 1988);
State v. Jackson, 6th Dist. No. L-86-395, 1989 Ohio App. LEXIS 5064, * 39-40 (Oct. 5, 1989);
State v. Moore, 1st Dist. No. C-950009, 1996 Ohio App. LEXIS 2617, *54 ( June 26, 1996).

Finally, the Federal Courts have recognized that, in Ohio, the jury. does not impose a
death sentence and thus it is an accurate statement of Ohio law to instruct the jury that its death
verdict is merely a recommendation. Beuke v. Collins, 1995 U.S. Dist. LEXIS 22095, *102
(S.D. Ohio Oct. 19, 1995).

This long line of cases demonstrates that, in Ohio as in Florida pre-Hurst, the trial judge

is the sentencing authority: the jury’s role is merely to provide an advisory recommendation to

11
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the trial court if the jury recommends a death sentence. Hurst’s holding that Florida’s procedure
of basing a death sentence on an advisory jury recommendation violated the Sixth Amendment
was unconstitutional (Hurst, 136 S. Ct. at 621), is equally applicable to Ohio.

D. The ‘Supreme Court of Ohio Granted Relief Premised on Hurst.

In State v. Kirkland, the Supreme Court of Ohio granted a motion for relief’ premised on
Hurst and remanded the case for a new mitigation and sentencing hearing. State v. Kirkland,
2010-0854, 2016-Ohio-2807 (05/04/2016 Case Announcements) at p. 3. Prior to Hurst, the Court
in Kirkland had attempted to cure prejudicial prosecutorial misconduct in the penalty phase by
conducting its own deliberations whether the aggravating circumstances outweighed the
mitigating factors. See State v. Kirkland, 140 Ohio St.3d 73, 2014-Ohio-1966 at §{ 96, 97. The
Court, after Hurst, found that the jury must weigh the aggravating circumstances against the
mitigating factors in a new penalty phase trial. Thus the Supreme Court of Ohio’ had held that
Hurst applies to the penalty phase of Ohiofs capital sentencing scheme.

E. The Weighing of Aggravating and Mitigating Factors Implicates Hurst.

Both federal and state courts have concluded that weighing determinations are factual
findings that must be made by juries. The number of jurisdictions so holding is likely to increase
because of the broad language of Hurst. “The Sixth Amendment requires a jury, not a judge, to
find each fact necessary to impose a sentence of death.” Hurst, 136 S. Ct. at 619

A Missouri Federal District Court concluded the Missouri statutory scheme violated the
Sixth Amendment in light of Hurst and Ring. McLaughlin v. Steele, 173 F. Supp.3d 855, 896

(B.D. Mo. Mar. 22, 2016). The court found that “the weighing of mitigating and aggravating

4 Unlike Florida, in Ohio the trial court must follow the jury’s recommendation if the jury
recommends a life sentence. R.C. 2929.03(D)(2).
5 See S. Ct. Prac. Rule 4.01(A), Motion for order or relief.
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circumstances is a finding of fact.” Id. See also State v. Whitfield, 107 S.W.3d 253, 259-61 (Mo..
2003) (en banc) (finding Missouri’s requirement that capital jurors determine whether evidence
in mitigation was sufficient to outweigh the evidence in aggravation before sentencing defendant
to death was a factual finding properly made by jury). The McLaughlin court reasoned “all we
know from the special interrogatory is what [the jury] did not find.” Id.  “[Blecause the judge
could not have known what the jury decided, he could not have relied upon it in imposing the
death penalty, and so he must have made the factual finding himself.” /d. This violated the Sixth
Amendment. Id.

In Woldt v. People, the Supreme Court of Colorado found ifs state statute’s requirement
that the sentencing body decide “whether the mitigating factors outweighed the aggravating
factors” was “fact-finding” that rendered the defendant eligible for a death sentence and must be
made by a jury. 64 P.3d 256, 265-66 (Colo. 2003) (en banc). Additionally, while the Supreme
Court of Nevada has considered weighing “mostly a question of mercy,” the process is thereby
regarded as retaining some factual inquiry. Nunnery v. State, 127 Nev. 749, 263 P.3d 235 (Nev.
2011) (emphasis added).

In Ohio, the jury only weighs aggravating circumstances against mitigating factors in
order to arrive at an advisory jury recommendation regarding a death sentence. Even then, the
jury does not make any factual findings that identify which mitigating factors, if any, the jury
deemed proven. Nor does the jury make any factual finding about the weight the jury accorded
each mitigating factor when the jury reached its advisory recommendation that the death penalty
be imposed.

F. Conclusion, Part L.

13
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Ohio’s death penalty statute unconstitutionally permits a trial judge, rather than a trial
jury, to determine all of the facts necessary to impose the death penalty. Hurst, 136 S.Ct. at 619.
Like the statute found unconstitutional in Hurst, Ohio’s death penalty statute requires only that
the jury make a recommendation of a death sentence, in violation of the Sixth and Fourteenth
Amendments to the United States Constitution. Accordingly, Movant was prevented from having
a fair trial in the sentencing phase of his case, and is entitled to a new mitigation phase trial
pursuant to Crim. R. 33(A)(1).

III. Death Sentence Imposed in this Case is not Sustained by Sufficient Evidence or is
Contrary to Law

As shown above, the Ohio death penalty statute violates the Sixth and Fourteenth
Amendments to the United States Constitution because, in Ohio, a Jury’s verdict in the
mitigation phase is merely a recommendation. Hurst, 136 S.Ct. at 619. The death sentence in
this case was imposed based upon a jury recommendation and independent fact finding by the
trial court. Accordingly, the death sentence was imposed based upon insufficient factual
findings (findings only made by a judge) and contrary to law. Hurst, 136 S.Ct. at 619. Movant
is entitled to a new mitigation phase trial pursuant to Crim. R. 33(A)(4).

IV. The Death Sentence Imposed in this Case is the Result of an Exrror in Law

As shown above, the Ohio death penalty statute violates the Sixth and Fourteenth
Amendments to the United States Constitution because, in Ohio, a jury’s verdict in the mitigation
phase is merely a recommendation. Hurst, 136 S.Ct. at 619. The death sentence in this case was
imposed based upon a jury recommendation and independent fact finding by thé trial court.
Accordingly, the death sentence was imposed contrary to law. Hurst, 136 S.Ct. at 619. Movant
is entitled to a new mitigation phase trial pursuant to Crim. R. 33(A)(5).

CONCLUSION

14
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Movant was sentenced to death under a statutory scheme that violates the Sixth
and Fourteenth Amendments of the United States Constitution because in Ohio, a Jury’s verdict
in the mitigation phase is merely a recommendation. Hurst, 136 S.Ct. at 619. Applying Ohio’s
unconstitutional death penalty statute to Movant’s case constitutes an irregularity in the
proceeding, or in any order or ruling of the court, or abuse of discretion by the court, because of
which Movant was prevented from having a fair trial in the penalty phase in his case. The death
sentence in this case was imposed based upon a jury recommendation and independent fact
finding by the trial court. Accordingly, the death sentence was imposed contrary to law and is
the result of an error of law. Hurst, 136 S.Ct. at 619. Movant is entitled to a new penalty phase
trial pursuant to Crim. R. 33(A)(1),(4) and (5).

Respectfully submitted,
Office of the Ohio Public Defender
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Richatd Cline (0001854) (Lead Counsel)
Chief Counsel, Death Penalty Department
Richard.cling@opd.ohio.gov
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KandIﬁ Roberts (0092091) (Co Counsel)
Assistant State Public Defender
Kandra.roberts@opd.chio.gov
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Columbus, Ohio 43215

(614) 644-5394 — Telephone
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Counsel for Clifford Donta Williams
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CERTIFICATE OF SERVICE

This is to certify that a copy of the foregoing DEFENDANT WILLIAMS’ MOTION
FOR NEW MITIGATION TRIAL PURSUANT TO CRIMINAL RULE 33 AND HURST
V. FLORIDA was served on January 10, 2017 via regular U.S. Mail, upon Butler County
Prosecutor Michael T. Gmoser, at the address set forth below:

Butler County Prosecutor

315 High St., 11" Floor
Hamilton, OH 45011

ot
By~ ] N

Kandrd Roberts (0092091)

Counsel for Clifford Donta Williams
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§ 2929.02.3 CRIMES—FROCEDURE 344

ATTACHMENT 1:

Defendant’s Motion for a
New Mitigation Trial
R.C. § 2929.03 (1986)

§ 2929,03 Imposing sentence for a capital
offenze, 5,
(A) I the indictment or count in the indictment
charging aggravatéd murder does not contain one or
more specifioations of aggravating clrcumstances
listed in division (A) of section 2028.04 of the
Revised Code, then, following a verdict of guilty of
the charge of aggravated murder, the trial court
shall impose a sentence of life imprisonment with
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PENALTIES AND SENTENCING

§ 2020.03

|
barole eligibility after serving twenty years of

mprisonment on the offender.
" (B) If the indictment or count in the Indictment

harging aggravated murder contains one or more
-specifications of aggravating circumstances listed in
division (A) of sectlon 2026.04 of the Revised Cods,
 the verdlet shall separately state whether the
agonsed is found guilty or not guilty of the principal
charge and, if guilty of the principal charge,
whether the offender was eighteen years of age or
older at the time of the commission of the offense, if
the matter of age was raised by the offender pursu-
ant to secton 2020,023 [2020,02.3) of the Revised
%+ Code, and whether the offender is guilty or not
i guilty of each specification, The jury shall be
* instructed on its duties in this regard, which shall
*  fnelude an instruation that a specification shall be
4 proved beyond a reasonable doubt in order to sup-
. port a guilty verdict on the specification, but such
instruction shall not mention the penalty which may
be the consequence of a guilty or not guilty verdict
on any charge or spectfication.

(C)(1) ¥f the indictment or count in the indict-
ment charging aggravated murder contains one or
more specifications of aggravating circumstances
listed in division (A) of section 2020.04 of the
Revised Code, then, following & verdict of guilty of
the charge but not guilty of each of the specifica-
" tons, and regardless of whather the offender rafsed
the matter of age pursuant to section 2829.023
[2020,02.3] of the Revised Code, the trial court shall
impose a sentence of life imprisonment with parole
eligibility after sexving twenty years of {imprlson-
ment on the offender,

(2) If the indictment or count in the indictment
contains one or more speciflcations of aggravating
' circumstances listed in division (A} of section
2090.04 of the Revised Code, and if the offender is
found guilty of both the charge and one or rmore of
the specifications, the penalty to be imposed on the
offender shall be death, life imprisonment with
perols eligibility after serving twenty full years of
imprisonment, or life imprisonment with parole eli-
gibility after serving thixty full years of imprison-
ment, shall be determined puxsuant to divisions (D)
and (E) of this section, and shall be determined by
one of the following:

(a) By the panel of three judges that tiled the
offender upon his waiver of the right to trial by jury;

«(b) By the trial jury and the trial judge, if the
offender was tried by jury.

(D)(1} Death may not be imposed as a penalty for
aggravated murder if the offender raised the matter
of age at trlal pursuant to section 2029.023
[2929.02.3] of the Revised Code and was not found
at trial to have been elghteen years of age or older at
the time of the commission of the offense, When,
gaath may be imposed as 2 penalty for aggravated

_muxder, the court shall proceed under this division,
When death may be imposed ag a penalty, the court,
upon the request of the defendant,.shall-require-a

pre-senterics investigation to be made and, upon the
“Tyeqiiast of the defendant, shall require a mental
examination to be made, and shall require reports of
the investigation and of any mental examination
submitted to the court, pursuant to section 2847.06
of the Revised Code, No statement made orinformae-
tion provided by a defendant in a mental examina-
tion or proceeding conducted pursuant to this
division shall be disclosed to any person, except as
provided in this division, or be used in evidence
against the defendant on the issue of guilt In any
vetrial. A pre-sentence investigation or mental
examination shall not be made, except upon request
"of the defendint. Copies of any reports prepared
“under this divislon shall be furnished to the court, to
the trial jury If the offender was tried by a jury, to
the prosecutor, and to the offender or his counsel for
use under this division, The court, and the triel jury
if the offender was tried by a jury, shall consider any
report prepared pursuant to this division and fur-
nfshed to it and any evidence raised at trial that s
relevant to the aggraveiing clrcumstances the
offender was found guilty of committing or to any
factors in mitigation of the imposition of the sen-
tence of death, shall hear testimony and other evi-
dence that is relevant to the nature and
circumstances of the aggravating circumstances the
offender was found guilty of committing, the miti-
gating factors set forth In divislon (B) of section
2920,04 of the Revised Code, and any other factors
in mitigation of the impostion of the sentence of
death, and shall hear the statement, if any, of the
offender, and the arguments, if any, of counsel for
the defense and prosecution, thet are relevant to the
penalty that should be imposed on the offender, The
defendant shall be given great latitude in the presen-
tation of evidence of the mitigating factors set forth
in divigion (B) of section 2029,04 of the Revised Code
and of any other factors in mitigation of the imposi-
tion of the sentence of death. If the offender chooses
to make a statement, he is subject to cross-examina-
tion only if he consents to make the statement under
oath or affirmation,

The defendant shall have the burden of going for-
ward with the evidence of any factors in mitigatlon
of the imposition of the sentexice of death, The prose-
cution shall have the burden of proving, by proof
beyond a reasonable doubt, that the aggravating cir-
cumstances the defendant was found guilty of com-
mitting are sufficient to otttwelgh the factors in
mitigation of the imposition of the sentence of death,

(2) Upon consideration of the relevant evidence
rafsed at trial, the testimony, other evidence, state-
ment of the offender, arguments of counsel, and, if
applicable, the reports submitted pursuant to divi-
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ston (D)(1) of this section, the trial jury, if the
offender was tried by a jury, shall determine
whather the aggravating cfreumstances the offender
was found guilty of committing ave sufficient to out-
welgh the mitigating factors present in the case, If
the trial jury unanirously finds, by proof beyond a
reasonable doubt, that the aggravating cirecum-
stances the pffender was found guilty of committing
outweigh thg mitigating factors, the trial jury shall
recommend to the court that the sentence of death
be tmposed an the offender, Absent such a finding,
the jury shall reegmmend that the offender be sen-
tenced to Jifs imprisonment with parole eligibility
after serving twenty full years of imprisonment or to
life lmprisonment with pargle eligibility after serv-
ing thirty full years of imprisonment,

1f the trial jury recommends that the offender be
- sentenced to life imprisonment with parole eligibil-
ity after serving twenty full years of imprisonment or
to life imprisonment with parole eligibility after
serving thirty full years of imprisonment, the court
shall impose the sentence reoommended by the jury
upon the offender, If the trial jury recommends that
" the sentence of death be imposed upon the offender,
the court shall proceed to impoge sentence pursuant
to division (D)(3) of this section.

(3) Upon consideration of the relevant evidence
raised at trial, the testimony, other evidence, state-
ment of the offender, axguments of counsel, and, if
applicable, the reports submitted to the court putsu-
ant to division (D)(1) of this section, if, after receiv-
Ing pursuent to division (D){2) of this section the
trial jury’s recommendation that the sentence of
death be Imposed, the court finds, by proof beyond a
reasoneble doubt, or if the panel of three judges
unanimously finds, that the aggravating eiroum-
stances the offender was found guilty of cornmitting
outwelgh the mitigating factors, it shall impose sen-
tence of death on the offender, Absent such a finding
by the court or panel, the court or the panel shall
impose one of the following sentences on the
offender:

(a) Life imprisonment with parole eligibility after
serving twenty full years of imprisonment;

(b Life imprisonment with parole eligibility
after serving thirty full years of imprisonment.

(E) If the offender raised the matter of age at trial
pursuant to seotlon 2020.023 [2929.02.3] of the
Revised Code, was convicted of aggravated murder
and ons or more specifications of an aggravating clr-
cumstance lsted in division (A) of section 2928.04 of
the Revised Cade, and was not found at trial to have
been eighteen years of age or older at the time of the
commission of the offense, the court or the panel of
three judges shall nat impose a sentence of death on
the offender. Instead, the court or panel shall
impose one of the following sentences on the
offender;

(1) Life imprisonment with parole eligibility after

serving twenty full years of imprisonment;

(2) Life imprisonment with parole eligibility after
serving thirty full years of imprisonment.

{(F) The court or the panel of three judges, when it
mposes sentence of death, shall state in 2 separate
opinfon its specific findings as to the existence of any
of the mitigating factors set forth in division (B) of
gaction 2020.04 of the Revised Code, the existence of
any other mitigating factors, the aggravating cir-
oumptances the offender was found guilty of com-
mitting, and the reasons why the aggravating
clrgumstances the offender was found guilty of com-
mitting were sufflolent to outweigh the mitigating
factors, The court or panel, when it imposes Jife
imprisonment under division (D) of this section,
shall state in a separate opinion its specific findings
of which of the mitigating factors set forth in divi-
sion (B) of section 2020.04 of the Revised Code it
found to exist, what other mitigating factors it found
to exist, what agpravating circumstances the
offender was found guilty of committing, and why it
could not find that these aggravating circumstances
were sufficlent to outweigh the mitigating factors.
The court or penel shall file the opinion required to
be prepared by this division with the clerk of the
appropriate court of appeals and with the clerk of
the supreme court within fiftesn days after the court
or panel imposes sentence. The judgment in a casein
which a sentencing hearing Is held pursuant to this
sectlon is not final until the opinion is filed,

(G) Whenever the court or a panel of three judges
fraposes sentence of death, the clerk of the court in
which the judgment is rendered shall deliver the
entire record in the case to the appellate court,

HISTORY: 134 vH 511 (Eff1-1-74); 130 v8 1. Eff 10.19-81,

Committee Commentto H 511

Thiz section specilies the procedure to be followed In
determining whetherihe sentence for aggravated murder is
to be lfe imprlsonment or death,

The death penalty ie praciuded unless the indlctment con-
talns a speclfication of one or more of the agpravating cir-
cumstances listad in seotion 2928,04, [n the absance of
such spacliications, Iifs Imprisonment must be imposed, If
the Indletment specities an aggravating clreumstance, it
must ba proved bayond a reasonable doubt, and tha jury
must retun separate verdicts on the chargse and specifica-
tion, I the verdict is guilty of the charge but riot guilty of the
gpacification, the penalty is life Imprisonmant,

I the verdicl ks gurilty of both the charge and the speclfica-
tion, the juty i¢4 discharged and the trial bsegins a second
phase designed to daterming the presence or absance of
one or more millgaling clrcurstances. lf one of the three mit-
igating factors lsted in section 2929.04 is established by a
preponderancs of the evidence, the panalty Is life Impnson-
ment. If none of such factors is established, the penally Is
death. Tha procadure is essentlally the same In the first
phese of an aggravated murder tdal whather the case is
tried by a jury orby alhiree-{udge panal on awaiver of a jury.
The hurden of proof still rests on the state, tha same rules of
avidence apply,the specification raust be proved beyond a

A-38



L AR T SR AP e £ NPT

Eavie

LT A W TR 1S SN Pud SSTVRR

IN THE COURT OF COMMON PLEAS
BU'I‘LER COUNS¥,/) OHIO

o orome, LREE pyiamy Sy
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Plaintiff, YLER R Ouiire
re ™ Q
. % PLa | '1-‘;. " n
va. 4 x LS YT
L . _ l"’Zg, w, - OPINION AS:
CLIFFORD DONTA WILLIAMS, : 10 _SENTENCE

' : Defenﬂant Q? q%ghgvised code 2929.03(F)
: ‘ éb é'g
. q . 4?0 * Qom |
, Th].a cause came on%e heard, after the Jury'sa
recomendatmn pursuant to nevfkfcode 2929.03(D){3) that tha

sentence of death be imposed on the. defendant, for this

|
|

Court's independent consideration of sentenne in accnr!lanqa

E1«:1.*:.11 Reviaéd Code 2929. 03(11} (3), et geg. ThJ_B Hrittan op:l.nmn

is mada in accordance with Revised Code 2929. 03!)?1.

The aggravating circumstances in this case ara that
s‘{dﬁ\l jthe offensa of the aggravated murder of Wayman Hamilten was

oi. committed by the defendant, acting as the prinmcipal of fendsr,

C‘(P‘ while the defendant was cbmmitting or attempt'iﬁg to commit an
aggraval:ed robbery, and that this offense was committed for

JuOGE ANWONY VALRY ¢
Sontins Plaas Goue éi the purpoas of ascaplng detection., aDDrEhension, trial or

ity Cannty, Ohle

!D‘u\@‘
M in Bpsclficationa One and Two to Count One of the :Lndlctment.
(/t VJL pursuant to Revised Code 2939.04{A) ) and 2929.04 (A} (3).

The Court finds that the aggravat1ng c:.rcumstances

punishment for the offense of aggravated robbery as specified

are proved beyond a reasoﬁable doubt. “The -gvjdence relgvant
to the aggravating circumstances wae that the defendant was <’

"

$dent1tTed. by tro ‘etipldyess of The Fusl Mart gdaolide station; s

s PLxT
APPENDIX D

A-13 . : Voluma II pg 24
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hiring g hlittén gab Company <eb for a ride to the Ci'ty of
uHamilton. The defendant admitted he had po money. The
viut;m.. cab driver Wayman Hamilton, ‘WS ﬂiepat.chad tao take the
de!endant to Hamilton, Ohlo, after ahich he was killed for a
332 10 ¢ab fare, the value of the cab aervices t.he dafendant
cbtained, as well as. attempting to obtain whataver money the
ca.b driver may have been _car;:ying.

The victim was shot once in the head, vithout any
ilanpparant scruggle, for the parposs of alim;tnating him as a
Iwitnass to the 'i'ohbery‘at gunpoint, ao tﬁat thé ﬂe;emﬂaﬁt
could agcapé identification, dstection, apprehemsion, tiial
and punishment for the offense of aggra'vated: rohbery.

'Testimony of a :Eirems examiner, together with the

1

clrcumstances oﬂ the recovery of the flred cartridge cases and

:I.dent:Lficatmn of the defendant in the shooting amd the

Lattamptad robbery of Jeff Wallage, was relavant to idantity,

|acheme, and motive, and uaa in this 1imited ménge relevant to

4

the aggravated ciycumstances, that :Ls. that the defendant was

ﬂthg principal offender in the aggravat._ad murder while

§ .
'Eicommitt_ing aggravated robbery as to Wayman Hamilton-

il . | .
The Conrt finds that the following items are

mitigating factors pregented by the defendant:
[ 1. The defendant's age at the time of the offemse.

was eilghteen (18), his date of birth hélng June 6, 1963, and

the affense gccurring on August 3, 1990. The Court finds that

T PLIE
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|| this mitigating factor pxists under Revised Code ' . 1

2929.04(5)(4}. ' ) . ' ;
21 The defenﬂant‘s family relationship with his

mother and matsrnal grandmother are good, and he has a helpful

;character regarding his wother and maternal grandmother in

! : . ' .

their househqlds. The Court finds that this ritigating factor
exists under Revized Code 2929.04(B) (7.

3. The defenﬂant - life histéry, as revealed in

the. senteneing hearlng. was happy in his early years with his
mother and maternal grandnother, but the defendant exparianced .
atfficultien in 1ife due to the lack of the prasence in the

home of a natural father. He also experiemced dlfficulties

after his mnthar e marriage and expressed hav1ng. in his

P s

é%%? words, "a difficult 11:3“‘ ennflict with hiﬂ stepfather, and

L2

contact over a per1od of vears with juvenile courta. The

fCourt finds that thia mit:gatlng tactor exists under Revised
I
. Cude 2999 04(B) (7).

:;
'coneultant Dr. Glen M. Weaver, the defendant is considered hy

4. As :estlfied to by defendant a8 psychiatria

ATROR MO oL rthe psvchiatrist to have a mental condition diagnosed as

Botlts County. Onie i
paranold schizopbrenia, vhich the doctor believed to be

smenable to ‘treatment. The Court ;1nds that this mitigating

Factar exists under Revised Code 2929.04(B) (7).

5. The defendant, in his umsworn statesment, ; ;

reflééted Temorse for the victim's famlly's giief and his own ‘ i

family's experience with his being tried and found guilty of ?
. 1, i
L Y .ot * 4.‘ o Tf L} . - b g ;
1 ‘!.i\}: v, ‘ _{!fa‘flg'a_ a ":g_' ﬁfi..,i ﬁ:f' ?lﬂ-gu:: *‘f'* ‘E‘ Ly ' ‘i_‘_e ‘r
. : ' | , _ }
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JUOAE ANTHONY YALEH
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Mithe time of commltting the offeunse the defenﬂant chked

this offgnsa.- The Court finds that thisg miﬁigating factor
exists under Revised Code 2929.04(B) (7).

The Court presented to the jury an instruction as to
the mitigating factors set forth in Revised Code

2929.04 (B} (3), "Whether, at the Lime of committing Lhe
offense, the defendant lacked substén;iai capaelty pd
app}eciﬁte'the_wréngfulﬂess of hfs condnct or to conform his .
conduct to the requirements of the law." Thia wﬁs done to
give the defendant the benefzt as to the exigtence of this

ﬂfactor.
The Court has indspendently weighed and rgvieuea‘the

vitness made any credihle connection hetween the nantal
condition of the defendant and his coumlasion of the offeusa
}herein. The Court makes the finding of fact that ‘there 1d no
eredible 'ev:l..denc:e that the defendant lacke;i gubstantizl

capacity to appreciate the wrongfulnesa of his conduct or to -

lconform his conduct to the requirements of law.

In making this Finding, the- Court cbserves that

[

Dr. Heavar dld not speclflcally 1ink h1s findlng ‘ol the

defendant 8 mental prublems to defendant's conduct on

facta of the aggravated murder herein and testified that the

kfacts ofF the crime were irrelevant in thls op1n1on Dr.

Weaver, therefore, did not express a praecisce opin1on at that

- A - ] h
) s‘tt r"'r. !

svidence. The Court fails te find that the ﬂefanﬂant's expert

August.-3, 1990. Dr. wQaver dan19d~any knowledge of any of the

a v
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T d ﬁitigating in the nature and circumstances of tha offense.

e [aoupt™ can ve a mi;igating factor under Revised Code

-+ Gommen Plaes Couct -

ity bekaar il

2

substantial capacity to conform his conduct to the
{{requirements of law.

. The defendant did not present apy evidence as.ﬁq the
imitigating factors in Revised Code '2929.04(BY (1), (2}, (B), or
(6), and the Court does mot find these four gubgections |

rslevan;;
This'cOurt camnot find that there is anything

The facts of this brutal, genseless, execution-style murder of
the. victim, a cab driver aimply performing his Job while being
a target for defeudant's robbery, do mot allow the nature and

circumstances of the offanse to. be mitlgating

Hhila thzs Court would recognize: that rasidual

£29292.04(8) (7}, this Court has no reasonable doubt as to the
defendant’'s gﬁiit gnd exﬁresaly dec}iﬁes to give such a factor )
an& weight under the circumstances dt this case. |

The Cburt'findb.tha; thé aggravating circumatancas,
aa set forth above in this 6pinioﬁ, are sﬁfticient fo outweigh
AUDEE ANTHONY VALIN 41 mitigﬁting factors presented by proof beyond a reasonable

Bwtler Counly. Ohin

doubt.,
The Court finds that the relative weight of the

mitigaring factors is slight. The youth of the defendant is
-significanﬁ_and is given =ome wéight, " The dafendant's
higtory, charaoter and background offer veryllittle in

mitigation aside from his age inasmuch as there are untold

AU P U I R et ee RERNRE
IRy Puéf/
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thousands of members of nnr-society who have enduted similar
ﬁardships in life and emerged from such difficulties without
turning to violent criminal conduct. '

The detendant, through his witnesaes and his umsworn
statement, told very little about himzelf, but what wa dp:know
doeé not in realityrsqueat any extemmating factors. The

defendant's expression of remcorss is not of great weight.

,L ' Finally, the testigony of Dr. Weaver as to the

dafendantfs mentél‘prbblams is entitled to some Height.
although this Court visws the totality of the evidence a3
ostablishing that the defendant was able to function
rationally during the pariod of time surrounding the criminal

This iz noet m oage whexé, because of the defendant'a

ilpeculiar mental problem, he was particularly susceptible to

“percelve a provocative comment or act of the victim es heinc_r

ﬁaufficient to. incite a deadly rasponsa and , therefora, render

' Ihlm unable to distinguish right grum wrong or ungble to

JUEGE ANTHONY VALEN
Common Feas Court
Ruller Coumy, Ohlo

control his reactive conduct. There 1s wmo evidence suggesting
that the defendant pérceiVeé a threat or piovocatiun of any
kind from the victim. There is no SbjentiVs nor anecdotal
evidence of the defendant ever loaing contro! of his‘cgnduct
or being unable to appreciéie the consequences of his condudt

in ahy other context. Dr. Weaver fid not specifically link

his finding of the defendant's mental disorder to the

- L I *

' -
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dafendant's conduct of the robbery and-exacution-atylg killiﬁg
of Wayman Hamilton. ' .

The evidence presented as to the defendant’s .
mental diaorder qualifies for consideratiom as a mltigatlng
“9thar factor“ under Ravised Code 3929 JLO41B) (T}, Tut the Court
fails to see how this defendant's sental disorder qualifies as
a cause relevant in this case as tS why the defendant should

not suffer the death penalty. The Court finds it to be of

ninimal significanqe and does not give it much weight in
mitigation in this casge.

In ccntraﬂt the weight of the aggravating
circungtances is great. The aggravatsd.Murdqr of Wayman
Eamiltoh was commltted by tha derenﬂaﬁt while he was acting as
a principal oft;nder"while the defendant was cnmmittinq or
attemptirg to ¢Dmmit an aggravated robbery; tha aggravated.
‘murder was committed for ths purposa of ascaping detection anﬂ
;apprshen31on and, thusg, irial and punlshment Ior the nffensa

of aggravated robbery.

it in thlB Court's view, the sum of all the mitigating

factors presented is imsufficient to ‘create a reasomable doubt

{that the aggravating clrcumatances outweigh the mitigating

factors, and the evidence relevant to these aggravating o
aircumstances admits of mo justification, sxcuse, or
extaguating circumetances for the killing of Wayman Eamilton-

by the defendant, Clifford Donka Williamms.

- ————
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The defendant, therefors, shall suffer thée senteance
of death 1in accordance uith— Reviged Code 3925.02(3}, _Ravised
Code 2929.03 and Reviged Code 2929.04, which shall be carried

out in accordance with the provigions of Revised Code 2949.21

through 2949,26. -
! - In accordance with Revisad,tdde 2947.08, the date
.!appdintad far axecution is héréhy set for July 1, 1991.

A copy of ‘th]’.s optnion is .t.'a be filed forthwith with

the ,’I'welfthl District C_:ourt of Appeals .and the Suprema Court of

Anthony jlaleﬂ. Juﬂgg'
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IN THE COURT OF COMMON PLEAS
BUTHERCOUNTY, OHIO

: ’ i . . CR9O-08—
oo or o0, 115 AIIS G VR

“Plaintiff, ¢ pee oF conafs

VS; . . _‘"‘"}f:ﬂﬂ S. :.OE.'.-,*:FL
CLIFFORD DONTA w:m.zmsa :“'""un"'m JURY INSTRUCTIONS
UI‘I.ER COURTY, G SENTENCING
Dofendant. AN 1 ‘tm {M;IIGATIDH,I HEARING
EDWARD a m R |

MEmbers of the jury:
You have heard the evidance and the argumsnts of comnsel,

dnd‘now you are going to have the opportunity to hear my

: instruotions dealing with this phase of the procesdings. It's

going to be your responsibility to decide what sentence to

recommend to this Court regarding the chargs of aggravated murder

with specifications as outlined in Count Ons, Specifications One

‘and Two, of the indioctment.

I have used the word “recommend”, and I want to make sure
that ﬁrcm understand that you are not to comstrue that word to’
Giminish Your responzibility in this matter. It'é-an awaaome
tagk, and the fact that the word recommend ip used should not be
considered by you to lessen your task. - '

There are three aentsncea‘that you are to conaider in this

case. Those senteancas , 'when yau cons:l.dar them, should be based

upon:.«l:ha :E m o them and tae law &8 it is given to.
youd The t tenceare ~ death, 1life imprisonment with

m‘m Il MENGEL Clenk R
. ey SOURT UF O - § N P I
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' ' quiife inprisomnént with parole e;igibility afta;'serving 20
fu11 vears of 1-prisonment.
You will consider all the evidence, arguments, the unsworm

. statement of the defendant, and all cther information whiah are

relevant ,to the natnre and clrcumatanceas of the follcw1ng

aggravating circumstances, which have besn defined presvionsly for
you: ' |
{1). That the offense of aggravated'murder'causihg-thefdaath '
of ﬁaynbnd Hamilton was committad while the galid Clifford Banta |
- Williams wae committing or attempting.tn commit an aggravafed
robbery, or while fleelng iﬁmédiﬁiely after'éoﬁmittiﬁg or
attempting to «¢ommit an'agg:avéted robbery and that Clifford

Domta Williams wes the principal pffénder in the commission of -

- the aggravated nnirder.
{2} That the daath of Waymond Hamilton was commi tted for

the purposa cf escaplng daetection, apprehena1on, tr1a1, or
punlahment.fqr the offense of aggravated robbery committed
against Waymond Hamiltem. R . ' .
You will also cohasider any mitigating faétors, including'bu;
not limited to the nature and circumstances of the offense and

the history, character, and backgrousd of the defendant and all

of thae réllowlng:.

g {1} Whether at the time of cofimitting the offense, ‘the .

% defendant,’ because 6f a memtal disease or defect; lacked

g substantial capaclty to appreciate the criminallty of hils conduct

% _ or to conform his conduct to the requirements of the laH, 3
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" (3) The foutﬁ of the ﬂefendanti
{3} Any other factors that are relevant to the issua of
whether the defendnnt shculd bea sentancad to daath. )

Mitigating fadtors are factors that, while they do mot

justify or excuse the crime, nevertheless, in fairness and mercy,

ﬁay be-canaidérad by vou as éxtenﬁating or redicing the degree of
the, defendant'a Blame or punishment. o
BURDEN
. The prosecutor has the burden to p;oée beyond a reascnable

doubt that the aggravating circunstances of which the defendant

7 wag found guilty outweigh .ihe facpo;é in mitigation of im&bsing

the death sentence. To outweigh means to welgh more than, to be
morafimpnrtaﬁf'thanrnThe-existence of mitigating factors does not
precluds or preVeni the death gentence if the aggravatiné
cirmmstances cutweigh the mitigating factors:
- | REASONABLE DOUBT - :
Reagonable doubt is preaent when, after you have carefully

considered and compared all ‘the ev:l.danca, you cannot 9a1_r you are-

firmly convineed that the aggravating cirgumstance outweighs tha__

Lactora in mitigation. Reasopable doubt is not mere possibls
doﬁbt, because evarything relating to human affairs or depending
on mmral-evidenqé is ojen to some possible p¥,imagina;y doubt.
Proot heycmd a reasonable doubt i3 proof: of such cixaracter that
an ordihary person would be willing to rely and act upon it in

‘the most important of his own affairs.

CREDIBILITY : , -
; [ -_- ‘ﬁ‘l\‘. i, ’ '.:‘_.: . . .u';-é"‘.‘: ‘_' 4.-\. ) . 4":
: APPENDIX B
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You are the sole Judges of the facts, the credibility of the
witnesses and the waight ©Of the evidanee. |

To welgh the evidence, you must consider the credibility of

the witnesses, 1ncluﬂ1ng tha defendant. Yom will apply the tests

nf'truthfulﬁaas which you apply in your dail? lives.

These tests incdlude the appearance of each witness uponh the

stand: hié manner'of tegtifying; the reasonableness of the
testimony; the opportunity he had to ses, hear and kuow the
things concerning uhicﬁ he testifieds; hia accuracy of memory;
frankness or lack of it:; intelligence; interest and biasd, if gny;
together with all the facts and clrcumstances aurrﬁunding the
teatimony. Applying these tasts, you Wlll aaaign to the tastimnny
of each witness auch weight as you denm proper.

Yo are not required to belisve the testimony of any witnees .
slmply heuause ke or she was unﬂer cath. You may believe or’
dishelieve all or any part of the tastimoyy-of any witness. It is
your province to determing what testimony is worthy of -belief and
what testimony-ia nof ﬁofthy of belief, A

~  CONCLUSION .

You must not be influended by any coneideration of sympathy
or ﬁrejudiee. It is yuur duty to carefully weigh the evidence to
decide all di$puted questions of fact, to apply the 1nstructions-.
of the Comxrt to yaur findings, and ko render youtr verdlct |
accordingly.

In tuifillinq your duty, your sfforts must be to arri#g at a

just verdict. Consider all the evidence and nake your finding -
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with intelligence and iﬁpartlality; and ﬁ;thgut bias, sympathy or
prejudice, so that the State of Ohio and the defemndant will feel
that their case ‘was fairly and impartially tried.

| . : RECOMMENDATION _
l You shall recammend‘the eentaﬁae of death ir yau.
unanimously, that 1s all twelve, rind by proof beyund a

reasonahle doubt. that the aggravating circumstances outweigh the

.‘mitlgatlng factors.

If you do not 80 finﬂ, ynu shall unanimcualy reaommend
either life sentence with parola eligibility after serving tuanty
yYaara of impriaonment or.lifa sentence with parola 311g1b111ty '
étter sexrving thirty years of lmprisonment. A verdict foram with
theas thres options ‘will be furnished to you.

(Reda fury recommendation forms.) '

For your del1berat10n, you will have with yau in the. jury
yoom tha exhibits introduced at trial and these 1nstructiona of
the Courkt. .
| ' ALTERNATE JURORS '

. Ta the altermate jurors I how say again, you.ﬁere_selectéd
to gerve in the.avent goema misfortune might‘ocpur to a member of
the regular jury panel. Up to this point, fortunately, it hﬁs.

hot been necsssary-for you to replace a member of the ragular -

‘ jurf panel. -Now that the regular panel is about to retire and

commence deliberation on the isgues of a sentencing

determination, you are going to be taken to a separate room where

you will remain together whlle the regiular jury panel is -
' ' "é'n : "“. ’ ' :{0' .“ ".a ,a ) ;f:‘ ‘F e * " ’-;gl'. : é‘l C ‘:‘g.' { ‘.
APPENDIX B
A-10 , : Volume II pg 13

A-51




deliberating.

A

APPENDIX B
Velume II pg 14

A-52




' EROSECUNING ATTORNEY
" BUTLEW COtiNTY, oD
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JOHN.F, HOLCOMB
. . PROSECUTIRG ATTORMEY
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STATE OF OHIO | mmm% OHIO.  oas wo. CRB0-06-0663"

Plalnﬂf‘f. JRN 2:319%1 . STATE %mm

< YG» . COURT OF COMMON PLEAS

- ‘1
‘CLIFFORD DONTA WILLIAMS rg1 JB! ?=3 _
ska DONTA WILEAIRN o 0F S i
‘alﬂ ENTRY_OF JURY nzcmmm
Dofendamt £V TIS Rion T

T ¢ : 3 3 31 &t 3 3 .
This 17+h day of Janvary, 1851, before; the Court and Jury'cama 1'h.e'
Prosecuting Atorney :apd the defendant personaily appearfng and with his|.
counsel; Craig D. Hedric and David T. Davidson, dnd the indictment, trial, and|.
Jury's Verdict of Gullty as to +he caplial offense and ai-evaﬂn,g'
clrcumstances contained 1n the lndiciment, o wit:, Aggravated Murder, contrary
" fo RuCi 2905.01(B7, wjth Specification 1 o Count One (cammission of agaravirted
' mbbery by principal offandar !n commit+ing aggrava'rad murder) con‘l’rary o R.C.
2929.08(AX7), with Sqmciﬂ;aﬂon 2 o Count One {purposa $0 ascapa dsfacﬂon. '
apprehenston, +ria! or pumsl'meni'-fur andther otfensel, coﬁrary o R.O.{
2929.04tAX(3), as charged in Count One of The Ind!t:"l‘men'i',-,bai-ng as set forth Th
the pravious Entry of Vardi;:f, the é.'oull-f conducted a pendity phase ﬁa‘arlng g
before the Jury pursuant to R.C. 292§ 03 'I'hrough‘2929 04,
. WHEREFORE, "the penaity phase hearing began, and -on the 18th. day of
-lamlary, 1991, after consldera'rlon of the relevant ovidence - adducad by both
partlas at frial and In this hear ing, pursuant to R.C, 2929.03. fhrough 2929,04, |-
the ﬁefgndnn'r's.unsmrn statement to the fury in his own behalf, and the
arguments of counse!, the Jury fn' wri+ing made i+s RECOMMENDATION +q the Court
as to Count One, o wit: -that tha senfence of déa-rh be Tmposed on the
defondant. Flnpal dlsposHIor; as to Count Ome is set for February 8t+h, 1991, ot
3:00 ofclack p.m. . o
E H TER - 1

. APPROVED -AS TO FORM: - ~ "€ =
JOHN F. HOLGOWS U
PROSECUTING ATTORNEY
BUTLER COUNTY, OH10 VALER T
Tt ¥ 770
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