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JUSTICE HOWSE delivered the judgment of the court.
Justices Fitzgerald Smith and Lavin concurred in the judgment.

ORDER

91 Held: 'Where defendant initiated further conversation with detectives after being advised
of and invoking his right to counsel under Miranda, defendant waived his right to
have counsel present during the continuation of the interview in which he
admitted-to shooting the victim. Therefore, the trial court’s denial of defendant’s
motion to suppress his statements is affirmed.

9Y2-  Following a jury trial, defendant Rolando Calderin was convicted of first degree murder
and sentenced to 51 years in prison. On appeal, defendant contends his conviction should be

reversed because the trial court erred in denying his motion to suppress statements he made to
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| police after 'he had invdked his:right to have 'counsel present durmg a cust_odial 'inte'rregatien. We . .‘
93 | Defendant was charged with the .iuly 14 2012 shooting death of Mark Carney. In
'1nterv1ews by Chicago pohce detectlves on August 13 and 14 2012 defendant mitially denied

being the gunman but eventually adrnltted to shootmg the v1ct1m

54 Defendant moved to ‘suppress his mculpatory staternents asserting he was interrogated
after he had asserted his ﬁfth amendment rights to remain silent and to have counsel present
during questioning. Defendant also argued that detectives coerced his statements with promises
of ieniency. B | ‘ |

1f 5 At the hearing on defendant’s rnbtien to supnress, Chicago police detective DanieI Stanek
 testified defendant was arrested for this offense at 12:15 p.m. on August 13, 2012, Defendant -
was 27 years eld. Detective Stanek and two other detectives-, including Detective Dale Potter,- '
began interviewing defendant at about 4 p.m. at the Area 1 pdlice station. D‘efendant was advised - -
of hlS Miranda rig_hts: at the beginning of each dav of interviews and indicated he understood-
~ those rights. |

‘ 1] 6 Inthe August 13 interview, defendant told the detectives he had been a membeér of the La

Raza gang since he was 14 years old and was in the area of the shootmg Defendant saw Encu .

Salgado drive up in his car, which was blue or black; another ‘person defendant described as a
“Pisan” was also in the car. Detective Stanek told defendant that witnesses had placed defendant -
in Salgado’s car, and defendant denied being in'hj_s car. Defendant said he saw Salgado that night - |

and they did cocaine. Salgado had a gun on his iap.



17 On August 1v4,. Détactivé '_St'a.neki and DetectiVe ' Eo,tte‘r interVieWed defandant again. -
| Deféndant said Salgado was not driving the blaci( car; the “Pisan” was driving. Defendant also
denied that a person named Lupe waé inh the car‘.i Detective Stanek told defendant that “we have
, ev1dence telhng us one thing and you re telhng us the exact oppos1te Right now, it’s maklng you

appear like you re not telhng us the truth.,”

- 98 When Detective Stanek was asked if it was “clear to [him]” Whethcr defendant asked for

e

a lawyer during his interview, the detective responded that he “attempted to clarify because it
~was not clear to me,” at which point defendant indicated he wanted to speak to the detectives.

19  The interviews With defendant were audio- and video-recorded and were pubhshed to the
court during Detectlve Stanek’s testlmony A copy of that recordmg is 1ncluded in the record on'

'appeal. and depicts the followmg exchange: -
“DETECTIVE POTTER:_ Was it something that»got out of cnntrol?
DEF ENDAN T: It just got out of control. |
. DETECTI.VE POTTER: Was it sornething to do with do with dope? Were you just f---ed
up? Drinking too much or were you just letting your temper get the best of you?
- DEFENDANT: I just -- | |
DETECTIVE STANEK: Did it hav‘e to do with the -Ambrose [gang] ramming your car
" ‘and causing sh-- with &ou guys?.
. DEFENDANT: Yep. |
. DETECTIVE STANEK: So. tell us what happened, dude.

DEFENDANT: Think I can make a phone call?




| DETECTIVE STANEK: Not rlght now. You know I can’t do that. Who do you want to

ca11‘7 v

DEFENDANT: Call 'my girl, see if I could get a lawlyer.v
“DETECTI‘J E ST ANEK Do you. - lf you want a la wyer our corrv'ersauun is over and
tlone with. 2 | | “

DEFENDANT Why is that‘? o S :l.- o S _' B
DETECTIVE STANEK: Because if you want a Iawyer we can’t talk to you. That’s the
'procedure If you want a lawyer we’re done, we walk out of here and we conduct our
_ investigation without talking to you and your side of the story d_oesn’t come out. It’s as
A sixnple as that. If you Want to ke‘eb taTking to us, we can dothat. If you want an attorney,
we’re done So what do you want to do‘7 |

. DEFENDAN T: You gonna give me that call?

N DETECTIVE STANEK I’m fot gonna talk to ya. You can ‘contact your attomey aﬂer:
we re done w1th our 1nvest1gatlon. But at this pomt if you got an attorney and you gota

phone number I'll call him and let him know you re here. But I cannot let you make a

~ phone call while you re in custody here [T]he reason bemg, I don t know who you re -

‘gonna call on that phone. So I just can’t let you rnake a phone call. I’ll contact an attorney
for you if you. got his nafne and number. B | | |

| DEFENDANT No I don’t.

DETECTIVE STANEK: Okay. Well then -

DEFENDANT: I just wanna see if I could get a lawyer.



DETECTIVE POTTER So you re, at thlS pomt you re asklng for an attorney, is that-

I_correct?
" DEFENDANT (nodding): Yeah.”
"1]‘10‘ 'At that pomt both detectlves stood up and Detectxve Stanek sald “Okay ? Defendant

then stated “No 'm. saymg, I'm not done talkmg ” The detectlves sat down and Detectlve '

4

 Stanek sa1d “Okay, all nght »
T11 The followmg exchange then took plac_e:
] “DETECTIVE POTTER: Well, here’s the deal. This is a procedural thing.
" DEFENDANT: Tunderstand. I unde'rstand‘. I understand.‘ But you’re saying -.
DETECTIVE _POTTER;HWe e.ould call the, contact an attor'ne)-f .fOr you, all right? I mean,
' | I could, I would'need someone to 'caII Youv could give me a name of .someone to call, but
| once that happens we ’re done talkmg to you That’s Just the way it works If you feel that

you want to talk to us w1thout an attorney, you’ve got to tell us that now
DEFENDANT It doesn t do me any good. That s what Pm telling you.

' DETECTIVE POTTER It s baswally - I'm. gomg to- bundle it down to a yes or no

answer. You elther want us to contact an attorney for you or - |
'DEFENDANT I just want man, know what I m saying. F--- it, man. We all going down '
I guess. Know [what] I'm saymg‘7 Cause I know, I know ya’ll could _]USt -

| DETECTIVE POTTER You're trylng to put th1s to sleep, trymg to put this. to bed. I
know that s what you’re trying to do.

DEFENDANT: Who?



" DETECTIVE POTTER You are. You e _)ust trymg to get it over W1th Is that what = ,

you re trymg to do‘7 Is that what you re trying to tell me‘7
DEFENDANT: Trymg to get what over? N
\DETECTIVE POTTER: This whole deal.
DEFENDAN T Yeah I'm trymg to get all that sh—- over wrth man.-'
DETECTIVE POTTER Do you want us -- I got to put it out there I gotta do it again.
DEFENDANT: Come on. I want to talk to you, man.”
912 After that exchange, " defendant made statements - inc‘ulpating hirnself in -Carney’s”
shooting. Defendant said there was a history between the Ea Raza gang and the'Ambrose gang
and some of his fnends had been shot due to conﬂicts with the Ambrose gang Detective Stanek
‘ asked defendant 1f that was why he * got out and shot the dude” anid defendant rephed
“Somethmg like that.” Detectrve Stanek testiﬁed he thought defendant “wanted to see about an -'
) attorney but dldv not.assert hla nght to counsel. h
713 The-trial court denied- defendant’s motionl to supnress his staternenté, ﬁndmg d_efendant- '
did not mahe an 'u__nequivocal request. to have an attomey.present. The vcourt also found' that. --
.defendant Waiued his right to counsel when he called the detectives back into the room after the
discuséion about an attorney. According to'the court “the telitale event” occurred when the _. '
| detectlves got up to leave the room and defendant “said ‘no and brought them back »m ” In :

- addition, the court found the State dld not promise. lemency in exchange fora statement

ﬂ 14 At trial, Salgado provided the main eyewitness testirnony for the State. Salgado testified -
he was formerly a member of the La Raza gang and that he knew defendant “from the

neighborhood.” Salgado agreed to drive defendant to buy marijuana, and defendant told Salgado
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j to park on Sangamon Defendant got out of the car carrylng a gun and ﬁred the weapon four

tunes however Salgado could not see where the weapon was aimed. Defendant ran back to the
car and they left the scene; defendant told Salgado not to tell anyone about what just occurred.
. Salgado 1dent1ﬁed defendant to pohce as the gunman on August 12, 2012 Detective Potter .

| testrﬁed about defendant’s 1nterrogatron and the v1deo recording was pubhshed to the jury.

‘ﬂ 15 The Jury found defendant guilty of- ﬁrst degree murder. The jury also found that

: defendant personally discharged a firearm causmg death

116 Defendant ﬁled a motron for a new tnal assertmg the trial court should have granted his -
“motion to suppress bedause he requested counsel during his 1nterrogat10n and also because the
detectives implied they would treat him with leniency'if he admitted to shooting the victim. The
trial court denied the motion for a new trial. The court sentenced defendant to a total of 51 years
in prison, which mcluded a 25-year sentence enhancement for personally discharging a firearm
~ resulting in death. 4

1917 | Onappeal, defendant contends the trial court erred'.in denying his motion to suppress his
statements because he clearly invoked his constitutional right to counsel at four separate pOints
during his interrogation. He' argues the trial court’s.ﬁnding that he asked detectives to remain in
the room was not relevant b'ecause the “detectives did not cease their interrogation.”

118 As a threshold matter, we note the State’s argument that defendant cannot now claim he
-invoked hlS 'right to counsel four times when spealdng with the detectives. The State asserts that
defense counsel argued in support of the suppression motion that defendant’s request to ask his .
girlfriend to call an attorney. was ambiguous but that defendant clearly invoked his right to

counsel when he answered “yeah” to Detective Potter’s inquiry of “So you’re, at this point

27
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you’re askmg for an attorney, is that correct?” The State asserts that defendant cannot now argue |

; 'for the first tune on appeal that he requested counsel four tlmes Defendant responds he is not -

_requlred to assert on appeal the 1dent1cal grounds on wh1ch the suppressron motlon was based.

919 When appeahng a trial court "ul.rg on a motion to suppress evidence, a uefendant'may. .
rely on a legal theory that was not raised below that has a factual"ba'sis in the record'.v People v.
Johnson 208 Ill 2d 118 129 30 (2003) (crtmg People V. York 29 Ill 2d 68 69 (1963)) When -

rev1ew1ng a. rulmg on a motion to suppress, the tnal court s factual ﬁndmgs are rev1ewed for"

clear error, but thrs court ‘remains. free to assess the facts in relatron to the i issues and draw 1ts

own conclusions’ when dec1d1ng what rehef should be granted ? People 12 Gonzalez Carrera,

2014 IL App (2d) 130968 q15 (quotlng People v. Hackett 2012 IL 111781, § 18). The trial

“court’s overall ruling on a motion to suppress is a legal question that this cbﬁrtfre'views de novo,

and this court ‘may affirm the ruling of the trial court on a motion to suppress-on any basis in the .

~ record. Id.; see Johnson, 208 1IL. 2d at 130 (and casesquoted therein) (“[T]he question beforea -

reviewing court is the cporrectness,of the result reached by a trial court, and not the correctness of

the reasoning upon which that’result“was reached.?’) Accordingly, defendant is "freelto ass,ert on

appeal that he invoked his right to counsel at’ numerous points during the encounter with

9 20 - The retliew of a circuit court’s ruling on a motion to suppress presents t]uestions of law .
and of fact People V. thhardson 234 11l 2d 233, 251 (2009) This court defers to the ﬁndmgs .

. of fact and credlblhty determmatlons made by the circuit court reversmg them only 1f they are

contrary to the manifest weight of the evidence. Id. However, this court will review de novo the

ultrmate legal question of the ruling on the motion to suppress. Id. -



' 1[ 21 An accused undergomg custodlal 1nterrogat10n has the nght to consult with 2 an attorney -

- and to have counsel present dunng questlomng, as promlsed in the famﬂlar warnmgs of Mzranda
. V. drizona, 384 U.S. 436, 469 73 (1966). An accused who requests counsel at any time dunng an

. mterv1ew is not subject to further questlomng until an attomey has been made available or the |
accused vahdly waives hlS earher request for the a551stance of counsel Edwards v. Arzzona 451 |
U.S. 477, 484 85 (1981) An accused can waive his earller request for counsel by initiating
further communlcatlon with police. /d.; People v. Olivera, 164 Il1. 2d 382, 389-90 (1995)
922 ° A reviewing court first considers whether the accused actually invoked the right tc .
counsel. Edwards, 45'1 U.S. at 485-86 n9 If it is determined that the accused invoked the right
»to' counsel, his respcnSes to _additional questioning will be admitted into evidence only where the

accused: (a) initiated further dxscussmns with pohce and (b) knowmgly and 1ntelhgently waived

- the right to counsel that was earher 1nvoked Id. The facts of this case requ1re an analysis of all-

“three of those factors.
1[ 23 As to the initial inquiry of .whether the_accused invoked his right to counsel,. Mz‘randd '
advises that questioning must cease if the accused “indicates 1n any manner and at any Stage of
the process that he wishes to consult with an attorney before speaking.” Miranda, 384 U S. at
444-45. Once an accused has requested counsel he cannot be subJected to further questioning

“until a lawyer has been made available or the md1v1dual reuutates conversation.” Davis v,
United States, 512 U.S. 452, 458 (1994); In re Chrzstopher K, 217 1IL. 2d 348 376 (2005)
- 924 Whether the accused has invoked his right to counsel 1s an objective i 1nqu1ry Wthh “at

minimum requires some statement that reasonably can be construed as an expression of a desire

for counsel.” Péople v. Harris, 2012 IL App (1st) 100678, § 69 (citing Davis, 512 U.S. at 459).



A reference to an attorney that is amblguous or equlvocal in that the accused ¢ nght be mvokrng

the right to- counsel” does not requlre the cessation of questronmg Dat:zs 512 U S. at 459
~ (emphasis in origrnal); Christop_her K, 217 IIl. 2d at 3_78. The mvocatron of the rrght to counsel. ..
must be sufﬁci'entlv ’free from indecision orb dotrble-. meamng s0. as 'to-‘ reasonablv 'mform'
: author1t1es that the accused vwshes to speak to counsel Id. at 382; Harrrs 2012 IL App (lst) -

- ‘i100678 1 69.

| 125 Here, defendant first mention_ed an attorney after Detectf\te _Stanek'as_ked'defendant if the .

incident had “to do w1th the Ambrose [gang] ramming your car and causing sh-- with you .

guys[.]” Defendant asked to make a phone call In response to the detectlve s questlon of whom

he wanted to call, defendant stated: “Call my grrl see.if I could get a lawyer » Detectlve Stanek '

told defendant the interview w_ouldfstop‘ ‘if he'called" an attorney. Defendant’ then asked'if the

_ detective_ was “gonna give me that_call..” Detective Stanek told defendant.;could_ contact' his

“attorney “after we;re done with our investig'atit)n.” - | |

9 26 In that exchange defendant’ made an uneqmvocal assertlon of hrs nght to counsel
Defendant stated he wanted to call h1s glrlfrlend to “see if [he] could get a lawyer.” That

- 'unamblguous reference to an attorney was a sufﬁc1ent 1nvocat10n of defendant’s right to speak to |

' an attorney Detectlve Stanek apparently mterpreted that request as such respondmg that the. -

_interview would end if defendant called an attorney
. 1] 27 Defendant s words are comparable to those in People V. Ezchwedel 247 11l App 3d 393
398 (1993) (defendant asked mvestlgator to »“call Jeff thharns"’ who was an attomey),_and in

People v. Schuning, 399 111 App. 3d 1073, 1087 (2010) (State stipulated that defendant asked to

use the phone to call his attorney). Although' defendant asked to contact his girlfriend and not - -

10 -
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contact an attorney di_rectly, his request was ctear and sufﬁciently free from hesftation. '
4Defendant_’s words here are distinguishable from vthe more tenuous requests summarized m
Schuning, 399 111. App 3d at 1087 in which the defendants were found not to have 1nvoked therr
right to counsel. See Davzs 512 U. S at 455 (“maybe I should talk to a lawyer”); Chrzstopher K,
217 Hl 2d at 374 (minor asked ofﬁcer “do Ineed a 1awyer‘7) People V. Krueger 82 Ill 2d 305, -v
| - 311 (1980) (“maybe I ought to have an attorney”) The State contends Eichwedel and Schunmg‘
are dlstmgulshable because the defendants in those cases asked to call a specific attorney, ‘
however the State cites no authonty that a defendant is requrred to provide a partlcular

attorney’s name in 1nvok1ng the right to counsel.

928 Furthermore though we find that defendant invoked his right to counsel by stating he
wanted to call his grrlfrrend to see about getting a lawyer, defendant s next statement removed all
doubt as to hlS ‘request,- Aﬁer the detectrve told defendant they could contact an attorney if
defendant had h1s name and phone number defendant said: “I just wanna see if 1 could get a.
, lawyer Detective Potter responded “So you re, at thrs pomt you re askmg for an attorney, is
that correct?” Defendant nodded and said “Yeah.” Defendant again mvoked his right to counsel
by respondmg affnmatlvely when asked by Detectlve Stanek 1f he wanted an attorney. See szth.
v. lllinois, 469 U S 91, 97 (1984) (after bemg advrsed of his nghts to consult an attorney and |
vhave attorney present durlng questioning, defendant invoked right to counsel when he answered
| “Uh, yeah, I"d like to do that™).
129 | .Having found that defendant invoked his right to counsei, we proceed to consider
whether defendant then 1n1t1ated further commumcatlons exchanges or conversations with the

police. See Edwards 451 U.S. at 484-85. The first i Inquiry is s whether the accused and not the
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- police, 1mt1ated further discuss1on People V. Woolley, 178 Ill 2d 175 198 (1997) (c1t1ng Oregon i- |

Y Bradshaw 462 U S. 1039 1044- 45 (1983)) Followmg the invocation of the nght to counsel |
any Mzranda waiver that comes as a result of additlonal contact must be voluntary and at the
behest of the accused and’ not 1nst1gated by the woids or actions of the Dohce Maryland v. -
. ‘Shatzer,.55.9-U;,S.-98, 104 (2010). | | |

930 To initiate further discu_ssion,'v .the accused must rnakei a staternent., that.veVinces a
“willingvness: and a desire for 'generalized discussion about the .investiglation.’; Bratishaw, '46'2:
U.S. at 1045-46' Woaliey, 178 11l id at 200 The suspeCt “does not have to explicitly- state that
he. w15hes to resume rnterrogatlon ? Woolley, 178 11l. 2d at 201 The burden is upon the State to
show that events followmg a defendant S 1nvocat10n of the right to counsel demonstrate a walver.
of his fifth amendment nght to have counsel present dunng the 1nterrogat10n Bradshaw 462

- US. at. 1044; Olzvera 164 Ill 2d at 390 Whether the accused has mitiated a conversatlon with

- pohce is determmed by ¢ examimng ‘the totahty of the c1rcumstances and the rulmg of the malf

- court on that issue w1ll not be disturbed unless 1t is mamfestly erroneous People V. Wrzght 272

Siil App 3d 1033, 1042 (1995).

| 931 Here, in denymg defendant’s motlon to suppress, the trial court found that even though
" 'defendant had mvoked hlS right to counsel “the telltale event” occurred when the detectlves got

_up to leave the room and defendant sa1d no and brought them back in.” Based upon those

events, the tnal court’s determmatlon that defendant mitlated further conversation wnh: the S

detectives was not manifestly erroneous. -
932 After defendant responded “yeah” to Detective Potter’s question of whether he was

- asking-for a lawyer, both detectives got up from their chairs. Defendant then said: “No, I'm

. _12_
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saying, I'm not done talklng ? In domg S0, defendant 1mt1ated addltional contact with the
detectives This court has found a defendant waived his right to the presence of counsel under |
- Miranda where, after requesting an attomey, the defendant 1n1t1ated further contact with a pohce _
.detective when the detective started to leave the room. People V. Weathersby, 138 Ill App. 3d
310, 315-16 (1985) see also People 12 Wych 248 11l App 3d 818, 828- 29 (1993) (the
: defendant’s statement that he Would answer questlons after 1nvok1ng his. nght to an attorney
_ initiated a new conversation with police, and the defendant’s subsequent statements were 4.
adm1s51ble)

933 After defendant .said he was “not done talkmg,” the detectives sat back down, and the
conversation resumed. Detective Potter reiterated that an attorney could be called for defendant.
Detective Potter told defendant. “If you feel that you want to talk to us without an attome);',
you’ve got to tell us that now.” Defendant responded that “do.esn”t do mel any. good.” Defendant _
said he \ivas “going down” and that heWas trying to “get all that sh-- over with.” When Detective -
- Potter said, “Do you want us 1 got to put it out there. I gotta do it again,” defendant‘responded: '
“Come on, I want to -talk to you, man.” By those remarks, defendant indicated a willingness to
| continue discussing the investigation against him. | |

1[34 " Because defendant initiated additional comrnunication with the detectives indicating‘a
desire to contmue discussmg the 1nvest1gat10n we move to the. ﬁnal mquiry whether defendant’s
| initiation of additional contact with the detectlves combined with the totality of the other
circumstances, demonstrated that he knowmgly and intelligently waived his right to have counsel
present during questioning. Bradshaw, 462 U.S. at 1046; Olivera, 164 1ll. 2d at 390; Because

police may not coerce the suspect into waiving his previously asserted Miranda rights, any
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warver by the defendant must be unbadgered ? Mznmck v. Mzsszsszppz 498 U S. 146 150

B (1990) see also McNezlv Wzsconszn 501 U.S. 17 177 (1991)

| 1[ 35 After askmg to call hls g1rlfnend to see 1f he “could get a lawyer » defendant was told the : |
1nterv1ew would ston and that an attornev would be called for h1m Defendant then responded E
' afﬁrmatlvely ‘when asked if he wanted a lawyer However defendant reinitiated: contact by
1mmed1ately stating he wanted to talk to the detectlves as they stood up to leave Defendant also
~later reiterated “I want‘to talk to you” before making statements_ that unphcated h;m_m ther."
shooting. Based_upon the totality ofth'e circ_umstances_, Vdefendant‘ _knowtngly and intelligently
waived his right to have an attorney present duﬁng Questioning. |
| 36 ln conclusion, although defendant invoked hjs' nght to have an attorney present during his
A questioning by Detectives Stanek and Potter, 'he'initiated further contact with the'detectivesand -
knowmgly and mtelhgently walved his nght to counsel Therefore defendant’s mculpatory :
statements followmg the waiver were adrmssrble at tr1a1
137 . Accordingly, the judgment of the trial court is afﬁr‘rnedf |

138  Affirmed.
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IV THE APPELLATE COURT OF ILLINOI
FIRST JUDICIAL DISTRICT

BOCHre
- Oifica Ol the ¢ 3¢ a,,'
THE PEOPLE OF THE STATE OF ILLINOIS 1020 s,
Plalntlff Appellee,'

)
)
)
| o )
v. ' ) No. 1- 15 -0730
ROLANDO CALDERIN, )
)
)

Defendant-Appellant.

Q. R DER

This cause comlng to be heard on the Petition for Rehearlng
of Appellant and the Court being fully adv1sed in the premises;
IT IS HEREBY ORDERED that the Petition for Rehearing is

denied.
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200 East Capitol Avenue 1st DISTRICT
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(217) 782-2035
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FIRST DISTRICT OFFICE

160 North LaSalle Street, 20th Floor
Chicago, IL 60601-3103

(312) 793-1332

TDD: (312) 793-6185

May 30, 2018

Inre:  People State of Minois, respondent, v. Rolando Calderin,

petitioner. Leave to appeal, Appellate Court, First District.
123293

The Supreme Court today DENIED the Petition for Leave to Appeal in the above
entitled cause. ' _

The mandate of this Court will issue to the Appellate Court on 07/05/2018.

Very truly yours,

CCM%@% (tosboee

Clerk of the Supreme Court
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