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Before WOOD, Chief judge, and HAMILTON and BARRETT, 

L_Ll L14[l. J L.04-ges. 

BARRETT, Circuit judge. Terry Learn died after Joseph Per-
rone injected her with 7.5 grams of cocaine. Perrone pleaded 
guilty to a single count of unJawfui drug distribution and 
stipulated that his distribution of the cocaine had caused 
Learn's death. In accordance with Perrone's plea agreement, 
the district court applied a statutory sentencing enhance-
ment that mandates a twenty-year minimum term of impris- 



Case: 16-2437 Document: 43 Filed: 05/14/2018 Pages: 21 

2 No. 16-2437 

onment if unlawful drug distribution results in death. The 
Supreme Court has since clarified that this provision re-
quires a defendant's drugs to be a but-for cause of the death, 
not merely a contributing cause. Perrone filed a petition for 
relief under 28 U.S.C. § 2255 on the ground that the Court's 
narrowed interpretation of the enhancement reveals that he 
is actually innocent of causing Learn's death. In addition, he 
asserts that his counsel was ineffective for failing to advise 
him of a Seventh Circuit case decided on the day before his 
sentencing that interpreted the "death results" enhancement 
the same way that the Court ultimately did. He claims that if 
he had known that the enhancement required the govern-
ment to show that his cocaine was the but-for cause of 
Learn's death, he would have sought to withdraw his plea. 
The district court denied Perrone's petition, and we affirm its 
judgment. 

I. 

At approximately 4 am. on April 17, 2008, Terry Learn 
and her coworker Madonna Narog went to Narog's hotel 
room, where they did heroin and cocaine for several hours. 
They left the hotel around 8 a.m. to purchase more cocaine, 

LE. ,-4,--.11--" 
1L'iU1 iiiiy UUi1O.I VV'JJ. Lii IJ1 Learn L and LvvcJLTcy---  

worth for Narog. They returned to the hotel and did cocaine 
rnf1 close to noon, wi Learn left or her shift at Roxv's 
Night Club. Narog saw Learn again around 2 p.m., when 
Narog went to the club to pick up some monet and again at 
8 p.m., when Narog was beginning her shift and Learn was 
ending hers. 

After her shift, Learn met her boyfriend, Joseph Perrone, 
and went back to his home. According to Perrone, the two 
made a suicide pact. After watching Learn inject herself with 
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a mixture of cocaine and water, Perrone told her that she had 
not..taken enough to kill herself. He then prepared and in-
jected 7.5 grams of cocaine into Learn. Perrone later told the 
police that Learn convulsed, fell to the floor, and died im-
mediately after he injected her for the last time. He did not 
specify the time at which he administered the final injection, 
but he said that it happened on April 181h  It was therefore at 
least four hours after Narog saw Learn at the shift change 
and at least twelve hours after Narog last saw her do any 
drugs not distributed by Perrone. 

Perrone moved Learn's body to her apartment. He wiped 
his fingerprints off the syringe and put it into Learn's hand. 
As he stipulated in his plea agreement, he aimed "to create 
the false impression that Terry Learn had died alone in her 
own residence." The body( was not discovered until April 
261h, when a concerned neighbor flagged down police to re-
port that she had not seen Learn in several days. Police offic-
ers discovered Learn's body in her:  apartment. According to 
the coroner's report, the cause of death was "[c]ombined tox-
icity with cocaine, ethanol and opiates." 

Several months later, Perrone was arrested on an unrelat- 
ed firearms charge. He ch-cse-thatretoconfess -t.  
that he had killed Learn, describing what he had done as 
"prt murdez." Ekiring this interview, he t9ld the 
police that he gave Learn one injection of an unspecified 
amount of cocaine; during a second interview a few weeks 
later, he said that he injected Learn with 7.5 grams of cocaine 
in three separate injections of 2.5 grams each. 

The government obtained an indictment against Perrone 
for distributing a controlled substance in violation of 21 
U.S.C. §§ 841(a)(1) and 841(b)(1)(C). The indictment specified 
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that Learn died as a result of Perrone's distribution, which, if 
proved, would enhance his statutory sentencing range under 

§ 841(b)(1)(C). That provision mandates a twenty-year min-
imum sentence if "death or serious bodily injury results 
from the use" of the unlawfully distributed substance. 

Perrone pleaded guilty. In his plea agreement, he admit-
ted that his conduct had violated the "death results" provi-
sion—namely, he stipulated that "the ingestion of the con-
trolled substance distributed by the Defendant caused the 
death of another person." He also signed a stipulation of 
facts admitting that he "injected Terry Learn with a syringe 
containing cocaine" and that she "died immediately after 
receiving the injection." At his plea hearing a few weeks lat-
er, Perrone stated that he had read the documents, that he 
understood them, and that they were accurate. 

On the day before Perrone was sentenced, the Seventh 
Circuit decided United States v. Hatfield, 591 F.3d 945 (7th Cir. 
2010), which held that the "death results" enhancement re-
quires the government to prove that "ingestion of the de-
fendants' drugs was a 'but for' cause of the death[]." Id. at 
948. Hatfield  rejected jury instructions that used vaguer, less 
demandirigfaTrgngeodtreftrenecessary causal-rela-
tionship; it said that the district court could not summarize 
I "death esuits" enhareziert as reçuirng the jury to find 
only that the illegal drugs "played a part" in the victim's 
death. Id. at 949. 

At sentencing the next day, the district court applied the 
"death results" enhancement and sentenced Perrone to 240 
months' imprisonment. Before imposing the sentence, the 
district judge said that he had reviewed Perrone's Stipulation 
of Facts to see "what impact, if any, the Rex Hatfield case 
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was going to have on this case." Perrone's attorney did not 
engage this point with the judge, nor did he inform Perrone 
about Hatfield. Instead, he once again agreed that the sen-
tencing enhancement applied. Perrone did not appeal his 
sentence. He eventually received an 80-month reduction of 
his sentence for assistance to the government, a possibility 
contemplated by the plea agreement and that Perrone and 
the district court had discussed at his sentencing hearing. 

Four years later, the Supreme Court decided Burrage v. 
United States, 134 S. Ct. 881 (2014), which effectively ratified 
Hatfield's standard of causation. The Court held that the 
"death results" enhancement ordinarily requires the gov-
ernment to prove that the victim would have lived but for 
the unlawfully distributed drugs. Id. at 888. In Burrage, the 
victim died with multiple drugs in his bloodstream, includ-
ing metabolites from heroin that had been distributed by the 
defendant. Although morphine, a heroin metabolite, was the 
only drug present at a level above the therapeutic range, the 
government's experts could not say whether the victim 
would have lived if he had not taken the heroin. They testi-
fied only that heroin was a "contributing factor" to a death 
caused by "mixed drug intoxication." That testimony dove-
tailed with instructions requiring the jury to find "that the 
heroin distributed by the Defendant was a contributing 
cause of [the victim's] death." Id. at 886. The Court said that 
the statute requires the government to show more than that 
the distributed drug contributed to the victim's death. The 
enhancement applies when "death or serious bodily injury 
results from the use of [the distributed] substance," which 
means that the substance must be a "but for" cause of the 
death. Id. at 887-88. 
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Within a month of Burrage, Perrone filed a petition to va-
cate or alter his sentence pursuant to 28 U.S.C. § 2255. His 
initial petition asserted that the new interpretation of the 
"death results" enhancement announced in Burrage renders 
him actually innocent of causing Learn's death. In his reply 
brief below, Perrone added a claim that his attorney had 
been constitutionally ineffective for not telling him about 
Hatfield. 

The district court dismissed Perrone's claims with preju-
dice. We granted a certificate of appealability on three ques-
tions: whether Perrone was actually innocent of his sentence 
under Burrage, whether Perrone's sentencing counsel had 
been constitutionally ineffective for failing to address the is-
sue of causation in light of Hatfield, and whether Perrone's 
plea was knowing and voluntary. Perrone presses only the 
first two of these arguments on appeal. 

II. 

Perrone's strongest argument is that he is actually inno-
cent of the "death results" sentencing enhancement. He 
claims that when he entered his plea agreement and pleaded 
guilty, he did not know that the enhancement required but-
for causation. Since then, Burrage has made the standard 
clear, and under it, he says, there is insufficient evidence to 
show that Learn's death resulted from the cocaine he gave 
her. Although Perrone generally waived his right to raise col-
lateral challenges, the waiver excludes collateral attacks 
based on "any subsequent change in the interpretation of the 
law" by the Supreme Court that is declared retroactive and 
renders Perrone innocent. 
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7 A. 

The government contends that Perrone procedurally de-
faulted his Burrage claim by failing to raise it on direct ap-
peal. McCoy v. United States, 815 F.3d 292, 295 (7th Cir. 2016) 
("A claim cannot be raised for the first time in a § 2255 mo-
tion if it could have been raised at trial or on direct appeal."). 
In response, Perrone has invoked the "actual innocence" ex-
ception, which permits a petitioner to assert a defaulted 
claim if he "can demonstrate that he is 'actually innocent' of 
the crimes of which he was convicted." Id. Perrone's invoca-
tion of this exception means that "actual innocence" does 
double duty in this case: it is both what Perrone must show 
to overcome procedural default and the standard he must 
satisfy to prevail on the merits of his Burrage claim. 

Perhaps because of this overlap, both parties assume (as 
did the district court) that the "actual innocence" exception 
to procedural default is available to Perrone. That assump-
tion is doubtful. The point of the exception is to ensure that 
"federal constitutional errors do not result in the incarcera-
tion of innocent persons." Herrera v. Collins, 506 U.S. 390, 404 
(1993). The Supreme Court has flagged the possibility that 
actual innocence might be enough to Justify collateral relief 
in a capital case on the theory that the execution of one who 
is actua+ly im-ioc oia the Eighth Amendment. Id. at 
405. Apart from that potential exception, however, the 
Court's "habeas jurisprudence makes clear that a claim of 
'actual innocence' is not itself a constitutional claim, but in-
stead a gateway through which a habeas petitioner must 
pass to have his otherwise barred constitutional claim con-
sidered on the merits." Id. at 404. This is a problem for Per-
rone. He does not ask us to determine that he is actually in- 
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nocent so that we can consider a claim of constitutional er-
ror; rather, his innocence of the "death results" enhancement 
is the error he asks us to correct.' 

The government, however, has not made this argument. 
Instead, apparently believing that default and the merits will 
rise or fall together, it has treated Perrone's assertion of the 
"actual innocence" exception as functionally no different 
from his claim on the merits to be actually innocent of the 
"death results" enhancement. Procedural default is a wai-
vable defense, not a jurisdictional bar. We treat the govern-
ment as having waived the defense and analyze Perrone's 
petition on the merits. 

Perrone's petition for a certificate of appealability appeared to con-
nect his Burrage claim to a constitutional argument insofar as he sought 
review of the question whether his plea was "knowing and voluntary.". 
Cf. Bousley v. United States, 523 U.S. 614, 623 (1998) (holding that petition-
er could seek relief on his otherwise procedurally barred claim that his 
guilty plea was not voluntary and intelligent if he could demonstrate his 
actual innocence of the offense to which he had pleaded guilty). But Per-
rone abandoned that argument on appeal as a separate ground for relief. 
He mentions it only in the context of his ciainm thathe received inade-
quate assistance of counsel; he contends that if his lawyer had told him 
about Hatfield, he would have been able to withdraw his plea as not 
knowing and voluntary. His ineffective-assistance claim is not the consti-
tutional claim for which "actual innocence" serves as the gateway, be-
cause that claim is not procedurally defaulted. Vinyard v. United States, 
804 F.3d 1218, 1227 (7th Cir. 2015) ("The Supreme Court has definitively 
held that ineffective-assistance claims need not be presented on direct 
appeal to preserve them for collateral attack under § 2255.. ."). 
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Perrone's petition claims that the Supreme Court's nar-
rowed interpretation of the "death results" enhancement 
renders him actually innocent of causing Learn's death. The 
Supreme Court has held that when a subsequent statutory 
interpretation narrows the elements of a crime, revealing 
that the petitioner has been convicted and sentenced for "an 
act that the law does not make criminal," the petitioner has 
suffered "a complete miscarriage of justice" that justifies re-
lief under § 2255. Davis v. United States, 417 U.S. 333, 346-47 
(1974). We have extended the reasoning of Davis to mandato-
ry sentencing enhancements. In Narvaez v. United States, 674 
F.3d 621, 627-28 (7th Cir. 2011), we held that when a peti-
tioner's sentence is increased by application of an enhance-
ment of which he was actually innocent, the petitioner has 
suffered a "miscarriage of justice" cognizable under 
§ 2255(a). See also Brown v. Caraway, 719 F.3d 583, 588 (7th Cir. 
2013) (holding that a claim identical to the. one raised under 
§ 2255(a) in Narvaez "constitutes a miscarriage of justice cor-
rigible in a § 2241 proceeding."). Thus, regardless whether 
we treat Perrone's petition as challenging his conviction or 

hears on the standard of review, 
as we explain below), Perrone has stated -)a claim under 
5 2255. 

The parties agree that Perrone has a cognizable claim,2  
but they disagree about the standard we should apply in as- 

2 While the government concedes that Perrone's claim is viable un-
der our precedent, it invites us to overrule that precedent. We decline the 
invitation. 
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sessing whether Perrone is actually innocent of causing 
Learn's death. Perrone argues that the standard should be 
the one that Schiup v. Delo provides for determining "actual 
innocence" in the context of procedural default. In Schlup, 
the Court held that "a petitioner must show that it is more 
likely than not that no reasonable juror would have found 
petitioner guilty beyond a reasonable doubt." 513 U.S. 298, 
327 (1995). The government, in contrast, says that Perrone 
must show that it is more likely than not that no reasonable 
judge would have found him guilty by a preponderance of 
the evidence. The government's insistence on a "preponder-
ance" standard is grounded in its belief that we must treat 
Perrone's petition as asserting innocence of a sentencing fac-
tor rather than innocence of an element of the crime. 

The government stresses that when Perrone pleaded 
guilty and was sentenced, the "death results" enhancement 
was treated as a sentencing factor that a judge could find by 
a preponderance of the evidence. That changed with Alleyne 
v. United States, 570 U.S. 99 (2013), which held that any fact 
that increases the mandatory minimum sentence for a crime 
is an element of a crime that must be submitted to a jury and 
found beyond a reasonable doubt- Alleyne however, is not 
retroactive on collateral review. Crayton v. United States, 799 
F.3d 623, 624 (7th Cir. 2015). The government reasons that 
this means that we must evaluate the sufficiency of the evi-
dence supporting the application of the enhancement to Per-
rone as the issue would have been resolved at the time Per- 
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rone was sentenced: through the eyes of a judge and by a 
preponderance standard.3  

The government's position is inconsistent with our hold-
ing in Krieger v. United States, 842 F.3d 490 (7th Cir. 2016). 
There, in holding that Burrage announced a substantive rule 
that applies retroactively on collateral review, we described 
the "death results". enhancement as the Supreme Court did 
in Burrage: as an element of the crime. Krieger, 842 F.3d at 500 
("[T]he rule announced in Burrage altered the range of con-
duct that the law punishes."); Burrage, 134 S. Ct. at 887 (char-
acterizing the "death results" enhancement as "an element 
that must be submitted to the jury and found beyond a rea-
sonable doubt"). Had we thought ourselves bound by Al-
leyne's non-retroactivity (which we acknowledged) to treat 
Burrage as changing only the scope of a sentencing factor, we 
presumably would have relied on Narvaez when we held 
that Krieger's Burrage error was cognizable under § 2255. in-
stead, consistent with Burrage's treatment of the enhance-
ment as an element of the crime, we relied on the progeny of 
Davis v. United States, 417 U.S. 333 (1974) to hold that Krieger 

The government also asserts that Perrone's petition described his 
challenge as going to his sentence rather than his conviction and that this 
is another reason wp shoiiL treat it that way, Gov't Brief at 24 (quoting 
Perrone's petition, which provided that "the Petitioner['s] sentence ex-
ceeds that which is otherwise authorized by law and Perrone, in light of 
Burrage, supra, should be resentenced accordingly"). Putting aside 
whether that is a fair characterization of Perrone's pro se petition, we are 
not bound to accept a party's characterization of a question of law. Krieg-
er v. United States, 842 F.3d 490, 499 (7th Cir. 2016) ("Of course we are not 
bound to accept the government's concession [that Burrage is retroactive] 
when the point at issue is a question of law."). 
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could assert her claim. Krieger, 842 F.3d at 497'-500. It is 
worth noting that the government itself conceded in Krieger 
that "Burrage is substantive because it defines an essential 
element of a federal crime...." 842 F.3d at 497. And even in 
circuits that maintain—contrary to our approach in Nar-
vaez—that a challenge to a mandatory sentencing enhance-
ment is not cognizable on collateral review, Burrage claims 
are cognizable precisely because they go to the validity of a 
conviction rather than to the validity of a sentence. Compare 
Sun Bear v. United States, 644 F.3d 700, 705 (8th Cir. 2011) (en 
banc) (holding that an error under the mandatory guidelines 
was not a miscarriage of justice because the petitioner's sen-
tence remained "within the statutory maximum authorized 
for the offense"), with Ragland v. United States, 784 F.3d 1213, 
1214 (8th Cir. 2015) (holding that a petitioner's challenge un-
der Burrage is "a challenge to the validity of his conviction"). 

To be sure, Krieger did not address the standard of review 
that would be applicable when a court collaterally reviews 
whether there is sufficient evidence to support application of 
the enhancement according to Burrage's standard of but-for 
causation. In that respect, Krieger technically leaves the 
standardohteview question open. Yet it would be in signifi-
cant tension with Krieger's treatment of the enhancement as 
an element of the crime to review Perrone's claim under the 
regime previously applicable to sentencing factors. 

We thus reject the government's attempt to slice Burrage's 
characterization of the "death results" enhancement (as an 
element of crime) away from its definition of what applica-
tion of that enhancement requires (but-for causation). Be-
cause Alleyne is not retroactive, Perrone could not get relief 
on the ground that the "death results" question went to a 
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judge rather than jury. Once he is before us with a cognizable 
claim, however, there is no reason for us to describe his 
claim as something it is not. Burrage, unlike Alleyne, is retro-
active, and it makes clear that Perrone's claim goes to his in-
nocence of a crime, not a sentence. Whether the government 
has proven an element of the crime is always a question for 
the jury. That means that Perrone's burden is to show that it 
is more likely than not that no reasonable juror would have 
found him guilty beyond a reasonable doubt of causing 
Learn's death. Schlup, 513 U.S. at 327. 

C. 

This dispute is about causation, so we will begin by clear-
ly stating what "but for" causation requires. It does not re-
quire proof that the distributed drug was present in an 
amount sufficient to kill on its own. The Court explained in 
Burrcige that death can "result[] from" a particular drug 
when it is the proverbial "straw that broke the camel's back." 
134 S. Ct. at 888. As the Court put it: "if poison is adminis-
tered to a man debilitated by multiple diseases, it is a but-for 
cause of his death eveh if those diseases played a part in his 
demise, so long as, without the incremental effect of the poi-
Sort, he would -have-lived." Id. Here, then, the-fact ••at ct-her 
substances in Learn's bloodstream played a part in her death 
does not defeat the g- - claim that her death result-
ed from the cocaine Perrone gave her. A jury could have 
found him guilty of causing her death if it concluded beyond 
a reasonable doubt that Perrone's cocaine pushed her over 
the edge. 

In Burrage, the Court left open the possibility that the 
gOvernment could prove causation another way: it said that 
strict "but-for" causation might not be required when "mul- 
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tiple sufficient causes independently, but concurrently, pro-
duce . a result." 134 S. Ct. at 890. In other words, the "death 
results" enhancement might apply to a defendant who dis-
tributes a lethal dose of cocaine to a person who also con-
sumes a lethal dose of heroin. The government suggests that 
a jury could have found Perrone guilty on this theory as 
well, because Perrone gave Learn a lethal amount of cocaine. 
We need not decide whether this second theory is viable, 
however, because there is sufficient evidence to have permit-
ted a jury to find Perrone guilty on the first. 

Perrone admitted that he distributed 7.5 grams of cocaine 
to Learn in a deliberate attempt to kill her, that he personally 
injected Learn with ciocaine intending to kill her, and that 
she convulsed and died immediately after he injected her. 
That in itself strongly supports the conclusion that Learn's 
death resulted from the cocaine Perrone administered. It also 
distinguishes Perrone from the defendants in Burrage, Hat-
field, and Krieger, none of whom stated that they had distrib-
uted the drug to the user with the intent to kill. 

The best evidence on Perrone's side is the coroner's re-
port, which listed the cause of death as "[c]ombined toxicity 
wtth-cocairre, ethaTi-ol--and-opiates." This, Per n-sys--is4he 
kind of evidence the Court found insufficient to establish 
cas&tin in Bn.ge. There, a st€ medical e niner testi-
fied that the drug user died of "mixed drug intoxication," 
with a number of substances, including the heroin distribut-
ed by the defendant, all playing a "contributing' role." Bur-
rage, 134 S. Ct. at 886. And the two medical experts who testi-
fied at the defendant's, trial stated that they could not say 
whether the drug user would have lived had he not taken 
the defendant's heroin. Id. at 885-86. So here, Perrone says, 
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the coroner's report indicates that cocaine combined with 
other drugs to cause Learn's death. And when the coroner, 
Dr. Raj Nanduri, testified before the grand jury, she never 
expressly opined that Learn would have lived if she had not 
consumed the cocaine Perrone gave her. 

Before the grand jury, the government seemed focused on 
eliciting testimony that the cocaine Perrone distributed was 
independently sufficient to kill Learn. Nanduri repeated the 
conclusion she reached in the autopsy report: that Learn's 
cause of death was the combined toxicity of cocaine, ethanol, 
and opiates.4  When the prosecutor followed up with a ques-
tion about which substance was "primarily responsible for 
her death," Nanduri clarified that "if she just had cocaine in 
her system and the other two drugs-were not present, then 
cocaine would be the toxic agent that killed her." The prose-
cutor returned to this point a few minutes later, saying "I 
don't mean to beat this into the ground, but it is a very im-
portant point for us. It is your testimony under oath that to a 
medical certainty this quantity of cocaine found in this 
woman's blood would have killed her all by itself?" Nanduri 
replied "yes." Nanduri repeated several more times before 
the grand jury that the cocaine in Learn's bloodstream was a 
lethal dose. She did not, however, testify that alcohol and 
moruhine in Learn's system were not lethal. She said that the 
alcohol was not at a level she would expect to be fatal, but 
she expressed uncertainty about the role the morphine had 
played in Learn's death. Although Learn's morphine level 

' Nanduri testified that she used the term "opiates" because heroin 
and other opiates are metabolized into morphine, which is what Nanduri 
identified in Learn's blood. 
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was low, Nanduri explained that whether such a low dose 
could kill a person depends on numerous factors, including 
the person's past history of using opiates. She also said that a 
person's morphine level might be deceptively low if the per-
son became comatose and continued metabolizing the mor-
phine bef ore dying. 

Nanduri's testimony thus does not establish that cocaine 
was the but-for cause of Learn's death. But the government 
has testimony from another expert, Dr. Chris Long, who did 
expressly state that Learn would have lived but for the co-
caine. Long prepared a toxicology report on Learn's body in 
2008. After reviewing his report in 2014, he confirmed that 
the alcohol would not have killed Learn "absent the cocaine" 
and that "[t]he opiate is of no significance." A reasonable ju-
ror could credit Long's testimony. 

Perrone's best response is to say that even if cocaine 
caused Learn's death, the cocaine that killed her was not the 
cocaine he gave her. Learn had, after all, done a fair amount 
of cocaine with Narog the day before. And given her pattern 
of cocaine use, it is at least possible that Learn did some co-
caine during her shift at work. Perrone may have injected 
cotaineTito-a-wourmTwftft i-aLready-Fetha1 amount of co-
caine in her body. 

This evidence helps Perrone, but only a little. There is no 
evidence that Learn acquired or took any cocaine between 
starting her shift at noon and meeting up with Perrone 
sometime after the 8 p.m. end of her shift, and Narog testi-
fied before the grand jury that it was not usually possible to 
take drugs while at work. Furthermore, even if Learn took 
some cocaine between noon and whenever she met up with 
Perrone, a rational factfinder could easily conclude that she 
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would have taken only a nonlethal dose. Narog testified be-
fore the grand jury that Learn was a practiced drug user who 
was very particular about the amount of cocaine she injected 
and rarely varied. That evidence paints a picture of a woman 
who met up with Perrone while she was still on track to sur-
vive the night. 

That Learn arrived at Perrone's without enough cocaine 
in her system to kill her is bolstered by what happened 
when she got there. Perrone said that the two had a suicide 
pact, which suggests that they both thought Learn needed to 
consume more drugs if she wanted to end her life. And after 
Learn injected herself with a dose of cocaine/ Perrone himself 
made the judgment that what she had taken was not enough 
to kill her. According to his own statement, he gave Learn an 
additional 7.5 grams of cocaine because he concluded that 
she would not die unless she had more. He told the police 
that Learn convulsed and fell to the floor immediately after 
he injected her, and he later characterized what he did as 
"premeditated murder." In his stipulation of facts, Perrone 
admitted that Learn died "immediately after receiving the 
injection." 

Givu drisevidence, Per-rone canrrot carry his brrrden of 
showing that it is more likely than not that no reasonable ju- 

1.-a -'--J ---A 
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doubt. He is thus not entitled to relief on the ground that he 
is actually innocent of causing Learn's death. 

M. 

Perrone also argues that his sentencing counsel was con-
stitutionally ineffective for failing to tell him about (and pos-
sibly not even knowing about) Hatfield. Had Perrone been 
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aware of Hatfield, he says, he might have sought the court's 
permission to withdraw his plea on the ground that it was 
not knowing and voluntary. Because he did not know that 
the "death results" enhancement required the government to 
show but-for causation, he did not correctly understand 
what he was pleading to when he stipulated that he 
"caused" Learn's death. 

To prevail on his ineffective assistance claim, Perrone 
must show both deficient performance and prejudice. Strick-
land v. Washington, 466 U.S. 668, 687 (1984). On the perfor-
mance prong, he "must overcome the 'strong presumption 
that counsel's conduct falls within the wide range of reason- 
able professional as Wyatt o. United States, 574 F.3d 
455, 458 (7th Cir. 2009) (quoting Strickland, 466 U.S. at 689). 
On the prejudice prong, he must show that "but for counsel's 
errors, there is a reasonable probability that the result would 
have been different." United States v. Graf, 827 F.3d 581, 584 
(7th Cir. 2016). In the context of a guilty plea, a petitioner 
demonstrates prejudice by "show[ing] that there is a reason-
able probability that, but for counsel's errors, he would not 
have pleaded guilty and would have insisted on going to tri-
al-" Hill  u Lockhart. 474 U.S. 52. 59 (1985). As with the first 
prong, there is a presumption that the petitioner has not suf-
fered prejudice. Graf. 827 F.3d at 584-85. 

Even assuming that Perrone could show "deficient per-
formance" on the part of his counsel, it is unlikely that he 
could satisfy the "prejudice" prong. The evidence of causa-
tion was strong and his plea agreement gave him the oppor-
tunity to obtain a sentence reduction for cooperating with 
the government. The fact that he wants to withdraw from 
the agreement now—aff'er he has already received an 80- 
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month reduction—does not mean that he would have want-
ed to do so before he received that benefit. The problems of 
proof he would face at resentencing make it doubtful that he 
would have put his deal at risk even if he had known about 
Hatfield. They also make it doubtful that the district judge 
would have permitted him to withdraw his plea. See United 
States v. Underwood, 174 F.3d 850, 852-54 (7th Cir. 1999) (not-
ing that "[n]o defendant1has an absolute right to withdraw a 
guilty plea" and that the utility of plea agreements would be 
undermined by allowing a defendant to renege based on his 
"reevaluation of his trial prospects"). 

At the end of the day, however, any difficulties Perrone 
has on, the merits do not matter because his claim is barred 
as untimely. Although he was not required to bring his inef-
fective-assistance claim in his direct appeal, Massaro v. United 
States, 538 U.S. 500, 509 (2003), he was still required to com-
ply with § 2255(f)'s statute of limitations. Under § 2255(f)(1), 
Perrone had to bring his claim within one year of his convic-
tion becoming final, which means that his window closed in 
2011. He did not file his § 2255 petition until 2014. Other 
claims in Perrone's 2014 petition may have been timely based 
on the Supreme Court's 2014 decision in Burrage, but § 2255's 
statute of limitations runs separately for each claim. Davis v. 
United States, 817 F.3d 319, 327-28 (7th Cir. 2016). One claim's 
timeliness cannot cure another claim's untimeliness. 

Although § 2255(f) offers several different starting points for the 
one-year statute of limitations depending on the situation, no party con-
tends that any starting point applies other than the day Perrone's convic-
tion became final. 
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Perrone does not dispute that his claim is untimely. In-
stead, he attempts to escape the bar by contending that the 
government forfeited its statute-of-limitations defense. Per-
rone raised his ineffective-assistance claim before the district 
court for the first time in his reply to the government's re-
sponse brief. He faults the government for not asserting the 
limitations defense in response, but the district court's local 
rules prohibited the government from filing a surreply. True, 
the district court chose to treat Perrone's reply brief as an 
amended petition, so it appears with the benefit of hindsight 
that the 'government could have filed a new response. But 
the filing was denominated as a reply brief, not as an 
amended petition; it did not reproduce the claims that had 
appeared in Perrone's original petition; and Perrone had re-
peatedly told the district court that his court-appointed 
counsel was not authorized to amend his petition. It was 
therefore reasonable for the government to conclude that it 
lacked the ability under the local rules to respond to the 
newly raised claim of ineffective assistance. And even if this 
were forfeiture, we would find it excused due to the under-
standable confusion in the district court. See Wood v. Milyard, 
566 U.S. 463, 471 (2012) (allowing a court of appeals to con-
sider even sua sponte "a nonexhaustion argument inadvert-
ent[ly]' overlooked by the State in the District Court"). Be- 
cause Perrone riled his pennon arter 9 LLJJIrjS sldmtc uiTiT1Tl- 

itations had run, he is barred from raising that claim now. 

Iv. 

The district court also correctly denied Perrone's motion 
for an evidentiary hearing on his claims. A petitioner under 
§ 2255 is entitled to an evidentiary hearing "[u}nless the mo-

tion and the files and records of the case conclusively show 
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that the prisoner is entitled to no relief." 28 U.S.C. § 2255(b). 
When the record before the district court allows it to resolve 
the petition without such a hearing, the petitioner is not enti-
tled to one. Rodriguez V. United States, 286 F.3d 972, 986-87 
(7th Cir. 2002) (affirming the denial of an evidentiary hearing 
when "[a] hearing would not have aided the district court"). 
Because Perrone has not raised any claim whose resolution 
requires an evidentiary hearing, the district court did not 
abuse its discretion in denying Perrone's request. 

V. 

For the reasons stated above, the judgment of the district 
court is AFFIRMED. 

/ 

(I 
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INTHE UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF ILLINOIS 

JOSEPH PERRONE, 

Petitioner,  
Civil Case No. 14-cv-281-DRH 

V. Criminal Case No. 09-cr-30016-
DRH 

UNITED STATES OF AMERICA, 

Respondent. 

MEMO RAND UM and .ORJJER 

HERNDON, District Judge: 

I. Introduction 

This matter is before the Court on petitioner Joseph Perrone's motion to 

vacate, set aside, or correct sentence, pursuant to 28 U.S.C. § 2255 (Doc. 1). 

Specifically, Perrone attacks the validity of his sentence and asks this Court to 

resentence him based on new case precedent that he believes narrows the 

scope of the crimes of which he was convicted. The government filed its 

response in opposition of Perrone's § 2255 petition (Doc. 9). After reviewing 

Perrone's motion, along with the government's response and exhibits, the Court 

appointed counsel to represent Perrone pursuant to 18 U.S.C. § 

3006A(a)(2)($) Th€c-eater, P •r .e-fed .a . § 2255 tLtJOn D.oc. 

27). For the following reasons, petitioner's motion to vacate, set aside, or 
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correct sentence pursuant to 28 U.S.C. § 2255 and motion for hearing (Doc. 

50) are denied'. 

II. Background 

Petitioner Joseph Perrone pled guilty, pursuant to a plea agreement, on 

September 25, 2009 to a one-count indictment charging him with distribution 

of a controlled substance pursuant to 21 U.S.C. , 841(a)(1) (United States v 

Perrone, 09-cr-30016-DRH 2, (Doc. 45)). He received the "death resulting from 

drug distribution" enhancement and at the sentencing hearing on January 15, 

2010, the Court sentenced Perrone to 240 months' imprisonment (Cr. Doc. 

59). Perrone was represented by CJA appointed counsel David M. Williams 

leading up to and during his change of plea. Thereafter, Frederick J. Hess was 

appointed as CJA counsel to represent Perrone at his sentencing. Perrone did 

not attempt to appeal his conviction and sentence. 

On February 24, 2014, Perrone filed a collateral attack on his sentence 

pursuant to 28 U.S.C. § 2255, in which he raises two arguments: (1) actual 

innocence in light of the Supreme Court new rule and statutory interpretation' 

in Burrage v United States, 134 S.Ct. 881 (2014) for causation, which renders 

Having examined the record, the Court concludes Fe! rones claims do not warrant an 
evidentiary hearing. See Galbraith v. United States, 313 F.3d 1001, 1009 (7th Cir. 2002) 
("for a hearing to be granted, the petition must be accompanied by a detailed and specific 
affidavit which shows that the petitioner [has] actual proof of the allegations going beyond 
mere unsupported assertions"): Menzer v. United Stales, 200 F.3d 1000, 1005 (7th Cir, 
2000) (hd that 2.ha.nJ Lrecl.Qs,ed_whace_the.Lecor-d coocLustvel' demonstrates that 
defendant is not entitled to relief on § 2255 motion); Cooper u United Slates, 378 F.3d 
638, 641; see also Rules 4(b) and 8(a) of Rules Governing Section 2255 Proceedings). 

FuiTnet ifl dTrrLrrrsorOr'v co"oe  
to the document number to differential from his civil habeas case filings. 

Page 2 of 16 
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him innocent of the charged indictment and (2) an ineffective assistance of 

counsel claim based on his attorney's failure to object under the U.S. V. 

Hatfield, 591 F.3d 845 (7th Cir. 2010) decision. Following the government's 

response, the Court appointed CJA representation for Perrone pursuant to 18 

U.S.C. § 3006A(a)(2)(B), and LaToya Berry entered her appearance. Perrone 

argued that he did not want appointed counsel and did not want counsel to 

modify his claims in any way (Doc. 18). Thereafter, Ms. Berry filed a reply to 

the government's response to petitioner's §2255, serving as an amended §2255 

petition (Doc. 27). On October 14, 2014, Perrone filed a pro se motion for the 

withdrawal of his court appointed cou'nsel, alleging communication issues 

between them (Doc. 30). At that time, the Court appointed John Clemmons to 

represent petitioner and ordered Ms. Berry to turn over her files to Mr. 

Clemmons (Doc. 31). 

Perrone again filed a motion for the withdrawal of his counsel in 

September 2015 (Doc. 35). At that time, the Court appointed Chris Threlkeld 

to represent petitioner (Doc.39). Once again, Perrone moved for appointment of 

hew -.counsel (Doc. 44) and the Court set the matter for hearing (Doc. 45). Prior 

to the hedring, Perrone sought to withdraw his motion to appoint new counsel 

(Doc.48) following conversations with Threlkeld. Perrone indicated that he was 

satisfied with moving forward with Mr. Threlkeld as his current counsel. 

Accordingly, the hearing was cancelled. Additionally, Perrone filed a separate 

Page 3 oIl S 
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motion requesting a hearing on his ineffective assistance of counsel claim, and 

Whether Burrage rendered him innocent (Doc. 50). 

Ill. Law 

A prisoner may move to vacate, set aside or correct his sentence if he 

claims "the sentence was imposed in violation of the Constitution or laws of the 

United States, or that the court was without jurisdiction to impose such 

sentence, or that the sentence was in excess of the maximum authorized bylaw, 

or is otherwise subject to collateral attack." 28 U.S.C. § 2255(a). 

"[R]elief under § 2255 is an extraordinary remedy because it asks the 

district court to essentially reopen the criminal process to a person who 

already has had an opportunity for full process." A/monacid V. United States, 

476 F.3d 518, 521 (7th Cir. 2007). Thus, relief under Section 2255 is 

"reserved for extraordinary situations," Prewitt v United States, 83 F.3d 812, 

816 (7th Cir. 1996) (citing Brecht V Abrahamson, 507 U.S. 619, 633-34 

(1993)), and "is available when a 'sentence was imposed in violation of the 

Constitution or laws of the United States,' the court lacked jurisdiction, the 

sentence was greater than the maximum allowed by law, or it is otherwise 

subject to collateral attack." Torzala v United States, 545 F.3d 517, 521 (7th 

Cir. 2008)(quoting 28 U.S.C. § 2255). 

Unless a movant demonstrates changed circumstances in fact or law, he 

may not raise issues already decided or waived on direct appeal. Olmstead v 

55 F.-318. 21.9 17'J'.i!- .A_etLtcr 

Page 4 of 16 



Case 3:14-cv-00281-DRH Document 51 Filed 05/19/16 Page 5 of 16 PagelD 171 
Case: 16-2437 Document: 8-2 Filed: 07/26/2016 Paoes 186 (159 of 208) 

Case: 16-2437 Document: 21 Elleft 06/29/2017 Pages: 62 

constitutional issues that he could have, but did not directly appeal, unless:he 

shows good cause for, and actual prejudice from, his failure to raise them on 

appeal, or unless failure to consider the claim would result in a fundamental 

miscarriage of justice. Bousley v. United States, 523 U.S. 614, 622 (1998); 

Wainwright u Sykes, 433 U S. 72, 87 (1977); Fountain v United States, 211 

F.3d 429, 433 (7th Cir. 2000). Likewise, a Section 2255 motion cannot pursue 

non-constitutional issues that were not raised on direct appeal regardless of 

cause and prejudice. Lanier v United States, 220 F.3d 833, 842 (7th Cir. 

2000). The only way such issues could be heard in the Section 2255 context is 

if the alleged error of law represents "a fundamental defect which inherently 

results in a complete miscarriage of justice." United States v Addonizio, 442 

U.S. 178, 185 (1979). 

Perrone also raises an ineffective assistance of counsel claim related to 

his counsel's faiure to advise him on the Hatfield decision. A petitioner bears a 

heavy burden to establish ineffective assistance of counsel. United States V 

Trevino, 60 F.3d 333, 338 (7th Cir. 1995). These claims are evaluated under 

the two-prong Strickland test. See McDowell v Kingston, 497 F.3d 757, 761 

(7th Cir. 2007)(citing Strickland v Washington, 466 U.S. 688, 690. 694 

(1984)). In order to succeed on an ineffective assistance of counsel claim under 

Strickland, a petitioner must demonstrate (1) his attorney's performance fell 

below an objective standard of reasonableness," and (2) that counsel's deficient 

Page 5 of 16 
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errors, the result of the proceedings would have been different. Strickland, 466 

U.S. at 695 (1984). The Court is not required to analyze both the performance 

and prejudice prong, because the failure to satisfy either prong is fatal to the 

claim. Ebbole v United States, 8 F.3d 530, 533 (7th Cir. 1993); United States 

v Slaughter, 900 F.2d 1119, 1124 (7th Cir. 1990). 

To satisfy the first prong, "the Court must determine whether, in light of 

all the circumstances, the identified acts or omissions were outside the wide 

range of professionally competent assistance." Strickland, 466 U.S. at 690. 

"The question is whether an attorney's representation amounted to 

incompetence under prevailing professional norms, not whether it deviated 

from best practices or most common custom." Koons v. United States, 639 

F.3d 348, 351 (7th Cir. 2011). To satisfy the second prong, a petitioner must 

demonstrate to a "reasonable probability" that without the unprofessional 

errors, the outcome of the proceeding would have been different. McElvaney v 

Pollard, 735 F.3d 528, 533 (7th Cir. 2013). 

A district court's analysis begins with a "strong presumption that the 

defendant's attorney rendered adequate representation of his client." United 

States u Meyer, 234 F.3d 319, 325 (7th Cir. 2000). Thus, a petitioner must 

overcome a heavy burden to prove that his attorney was constitutionally 

deficient. Shell v. United States, 448 F.3d 951, 955 (7th Cir. 2006). In order to 

establish
, 
 that counsel's performance was deficient, the defendant must show 

Page 6 of 16 
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to the defendant by the Sixth Amendment" Atkins v. Zenk, 667 F3d 939, 944 

(7th Cii. 2012). 

IV. Argument 

a. Claim of Innocence under Burrage 

In January 2014, the Supreme Court issued its Opinion in Burrage V 

United States, 134 SOt. 881 (2014) imposing anew and stricter burden of 

proof that the government must meet in order to establish that "death resulted' 

from drug distribution. The Supreme Court held: "[alt least where use of the 

drug distributed by the defendant is not an independently sufficient cause of 

the victim's death or serious bodily injury, a defendant cannot be liable under 

the penalty enhanbenient provision of 21 U.S.C. § 841(b)(1)(C) unless such use 

is a but for cause of the death or injury." Id. at 892. It emphasized that when a 

statute does not define the phrase "result from," the court should give it its 

ordinary meaning, which is actual or but-for causation. Id. Therefore, under 

Burrage, the government must meet a "but for" causation test, meaning that 

"butfor" the drug which a defendant distributed, the overdose victim would not 

have died. Id. at 888-892. It is no longer sufficient for the government to merely 

prove that the drug distributed by a defendant 'contributed" to an overdose 

victim's death, i.e., as part of a fatal mixed-drug cocktail. Id. 

However, as the government points out in its response, the day before 

Perrone was to be sentenced, the Seventh Circuit issued the U.S. v Hatfield, 

1 3d34r,7th O. 14, 213 C'iit '4d on 
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Hatfield that in order for a defendant to receive the "death resulting" 

enhancement, the government must prove, under the "but for" causation test, 

that ingestion of the drugs distributed by the defendant actually caused an 

overdose victim's death. Hatfield, 591 F.3d at 949-51 Therefore, Hatfield 

imposes the same burden of proof on the government that Burrage now 

requires. It is also worth highlighting that Perrone had already admitted to the 

elements of the crime pursuant to his plea agreement prior to Hatfield. 

Despite the substantive change in the law in Burrage, the government 

argues that there is still sufficient evidence to support Perrone's guilty plea and 

sentencing. Perrone argues that Burrage makes him innocent of the charges 

contained in the indictment. Though the government concedes that Burrage is 

substantive in nature and is retroactive, the government argues that Burrage 

does not help Perrone, because at the time of his sentencing, the Seventh 

Circuit's decision in Hatfield v United States was the controlling law and 

utilized the same "but for" causation test that Burrage now requires. The Court 

agrees with the government on this sentiment. 

The government also notes that any ineffective assistance of counsel 

claim based on the failure to object under Hatfield at the time of Perrone's 

sentencing is arbitrary, given the change of plea and stipulated facts in his 

criminal case. Thus, Perrone cannot show cause and prejudice for his failure to 

address the "but for" causation test, as set forth in Hatfield and Burrageat his 

Page 8 of 16 
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The Court first turns to Perrone's knowing and voluntary plea entered 

prior to Hatfield. In conjunction with Perrone's change of plea, he signed a 

stipulation of facts admitting the following: 

In April 2008, Perrone injected Terry Learn with a syringe 
containing cocaine. 

Terry Learn died immediately after receiving the injection. 

Defendant and another person moved Terry Learn's body to 

her own apartment, and left it there next to a syringe, in order 
to create the false impression that Terry Learn had died alone 

in her own residence." 

(Cr. Doc. 47). The plea agreement and stipulation facts constitute the entire 

agreement between Perrone and the government (Cr. Doc. 46, pg. 3). In the plea 

agreement itself, the government and Perrone agreed that he would plead guilty 

to "Distribution of a Controlled Substance Resulting in Death" in violation of 21 

U.S.C. § 841(a)(1) and (b)(1)(C) because the "ingestion of the controlled 

substance distributed [Perrone] caused the death of [Terry Learn] (Id. at pg. 5). 

At the plea hearing, Perrone affirmed that he had an adequate 

opportunity to read and discuss the plea agreement with counsel (Cr. Doc. 73, 

pg. 13), that he understood the plea agreement and charges against him (Id. at 

11-13), and that no one had forced him or made any promises, oral or written, 

to cause him to plead guilty. (Cr. Doc. 73, pg. 21 & 27). With regard to his 

attorney, the Court asked and Perrone further affirmed he was satisfied with 

the counsel, representation, and advice given by his attorney: 

THE COURT: But in terms of his making an effort on 
your behalf, you feel like he's made the appropriate effort 

Page 9 of 16 
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THE DEFENDANT: Yes, in my best interest. 
THE COURT: That's what I'm interested in. 
Now Mr. Perrone, there was filed today a document calledplea 
agreement in this case. It's a document that is 13 pages in 

length, and on 'the very last page there's one sentence that says 

no matters are in dispute, and then there are some signatures. 
Yours is a unique signature, would you agree with that? 
THE DEFENDANT: Yes, sir. 

THE COURT: Okay. Now, Mr. Perrone, before you signed this, 
whether it was today or some other day, at some point in time 
did you actually read this plea agreement yourself? 
THE DEFENDANT: Went over it with my lawyer, yes. 
THE COURT: Now, that could mean a lot of things. What does 
"went over with my lawyer" mean to you? 
THE DEFENDANT: We sat down and went line-by-line. 
THE COURT: Okay. That's pretty thorough. Now, so you sat 
down, and did your lawyer and you read through it line-by- 
line? 
THE DEFENDANT: Yes, sir, we did. 

(Id. at 12-14). The Court also probed further into Perrone's decision to plead 

guilty and the basis for such decision. 

THE COURT: Okay. So you have worked very hard, gone through 
some process to come to the position where you are today when 
you made a decision that you're going to come in and plead 
guilty? 
THE DEFENDANT: Yes, sir. 
THE COURT: Now, Mr. Perrone, this is a strange way to word 
this, but given the fact of life that you have to deal with this case, 
are you comfortable that you've done everything you can to make 
the decision to plead guilty today? 
THE DEFENDANT: Yes, I am. 
THE COURT: And you have no hesitation that you're doing the 
right thing for you? 
THE DEFENDANT: That's correct, Your Honor. 
THE COURT: And you have no doubts: that no matter how much 
time we spend, you would always make the decision to plead 
guilty in this case? 
THE DEFENDANT: Yes, sir. 

Page 1 0 of 16 
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(Id. at 26-27). Perrone also affirmed his understanding that he was waiving his 

right to appeal or collaterally attack his plea and sentence. (Id, at 34-33). 

Moreover, the written factual stipulation filed with the plea agreement, 

page five of the plea agreement itself, and the verbal factual basis presented 

during the plea colloquy stated that Perrone knowingly distributed a controlled 

substance; that the ingestion of the controlled substance distributed by Perrone 

caused the death of another person; and finally, the defendant agrees and 

admits that his conduct violated these essential elements of the offense (Cr. 

Doc. 73, pg. 35; Cr. Doc. 46, pg. 5; Cr. Doc. 47). The Court also went over the 

stipulation of facts with Perrone at the plea hearing. 

THE COURT: Okay. As he was reading these facts to you, Mr. 
Perrone, did you make absolutely and totally certain that these facts 
were true as he read them? 
THE DEFENDANT: Yes, sir, I did. 
THE COURT: Okay. And once again, is that your signature, sir? 
THE DEFENDANT: Yes, Your Honor, it is. 
THE COURT: And you signed it after he read it to you? 
THE DEFENDANT: That is correct. 

(Cr. Doc. 73, pg. 37). 

In this respect, the allegations are different from those found insufficient 

in Burrage, where the defendant went to trial and the government alleged only 

that his actions contributed to the death of the individual. In this case, Perrone 

specifically conceded that Terry Learn's ingestion of the cocaine, which he 

prOvided her, caused her death. During his guilty piea hearing excerplea -above, 

Perrone acknowledged, under oath, that he stipulated to and agreed with that 
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factual basis in the plea agreement. (Id.) Perrone also stated during his plea 

hearing that he understood that, should he decide not to plead guilty, the 

United States would have to prove that death resulted from the distribution of 

this cocaine. 

So, in pleading guilty, Perrone acknowledged the fact that the cocaine he 

disturbed to Learn, and helped her to inject, caused her death. Thus, unlike 

the defendant in Burrage, Perrone admitted in the guilty plea colloquy that 

Learn's death resulted from the cocaine that he provided to her, and Perróne is 

bound by his representations. He did not agree to a factual basis which 

provided that cocaine was a cause of death; rather, he agreed to a factual basis 

that cocaine was the cause of death (Cr. Doc. 46, pg. 5). Therefore, Perrone's 

first ground for relief is denied. 

b. Ineffective Assistance of Counsel Claim 

In reviewing the circumstances of this case, the Court finds that evidence 

still supports Perrone's guilty plea under Burrage's "but for" causation test. As 

noted supra, in his plea agreement, Perrone stipulated to the essential elements 

of the case that Perrone 'knowinglydistributed a controlled substance; and that 

the ingestion of the controlled substance distributed by the defendant caused 

the death of another person (Id.). Perrone also admitted that he injected Terry 

Learn with a syringe containing cocaine and Learn died immediately after 

receiving the injection. (Cr. Doc. 47) To reiterate thepoints above, Perrone 
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attorney and agreed with the facts without objection. Accordingly, at the time of 

sentencing, an objection regarding the Hatfield but for" causation requirement 

would have been futile based on the stipulated facts in the plea agreement. 

Based on Perrone's acceptance of responsibility and in light of the facts 

and elements of the crime admitted in the plea agreement, the failure to advise 

him on the Hatfield decision is not indicative of ineffective assistance of 

counsel, and his attorney's decision does not fall below the objective standard 

of reasonableness See Stone v Farley, 86 F.3d 712, 717 (7th Cir,1996); Martin 

v Evans, 384 F.3d 848, 852 (7th Cir.2004)("counsel is not required to raise 

every non-frivolous issue on appeal). Perrone's plea documents and his 

statements made during the plea hearing contradict Perrone arguments now. It 

is clear to the Court that Perrone was informed of the nature of the proceedings 

and was aware of the charges to which he was pleading guilty. During his plea 

hearing, Perrone testified under oath that;(1) He and his attorney went over the 

stipulation of facts and plea agreement multiple times and he had no objection 

to the documents; (2) He had ample opportunity to discuss his change of plea 

.7 
and the facts with his attorney over a period of months; (3) He was satisfied 

with Mr. Williams' representation; (4) Williams made the appropriate effort on 

his behalf and in his best interest and(4) He was satisfied with Williams' 

representation in this case. 

Later, at the sentencing, Perrone echoed those same sentiments about 

s,—-:  ----t- !— 
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THE 1COURT: Now, Mr. Hess has filed a number of objections to the 
report. Are you aware of the objections he's filed? 
THE DEFENDANT: Few of them, Your Honor. 
THE COURT: To the extent that you're aware of them, do you believe 
that [your attorney] has covered the objections that you had to the 
report, sir? 
THE DEFENDANT: I believe so. 

(Cr. Doc. 74, pg. 3-4). Perrone had the opportunity to address Hatfield and his 

displeasure with his attorney for failing to address the case during his proffer. 

•He chose not to do so. 

Moreover, based on the guilty plea and the facts and elements included in 

the plea agreement, any objection under Hatfield would have been futile. 

Perrone voluntarily signed a plea agreement where he admitted the facts of the 

case and the elements that established the "but for" causation of Learn's death. 

As exhibited above, this plea was clearly knowing and voluntary. Perrone 

admitted that the cocaine he provided Learn caused her death. He also 

admitted that Learn's death occurred directly after the injection was 

administered.3  Therefore, given the strong presumption that Perrone's 

attorneys rendered adequate representation in this case, and on the basis of the 

In Perrone's PSR and during sentencing Perrone mentioned that he and the victim did in 
fact make a suicide pact, which further bolsters the argument that the cocaine was the but 
for" cause of Ms. Learn's death. The PSR also reported that after Perrone was arrested by 
the St. Clair County Sheriff's Department in November 2008, Perrone voluntarily 
confessed to killing Learn. He stated that Learn injected herself once, but Perrone advised 
her that the amount injected was not enough to kill her. Then Perrone prepared a second 
cocaine iniection for her. Wnen Learn was jjn.abte_toJni.t..tb.esecond svrinoe, Perrone, 
himself, injected the mixture for her. Moments :ater Learn began to experience convulsions 
and fell to the floor. When police asked why Perrone injected Learn with cocaine, he 
brought up the suicide pact, and described that Learn could not inject it herself. He then 

(Cr. Doc. 55, pg. 4-5). 
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above, Perrone's second ground for relief, is denied and his motion to vacate, 

set aside, or correct sentence, pursuant to 28 U.S.C. § 2255 (Doc. 1) is denied. 

V. Certificate of Appealability Denied 

Under the 2009 Amendments to Rule 11(a) of THE RULES GOVERNING SECTION 

2255 PROCEEDINGS, a "district court must issue or deny a certificate of 

appealability when it enters a final order adverse to the,applicant." Thus, the 

Court must determine whether petitioners claims warrant a certificate of 

appealability pursuant to 28 U.S.C. § 2253(c)(2). A habeas petitioner does not 

have an absolute right to appeal a district court's denial of his habeas petition; 

he may appeal only those issues for which a certificate of appealability has been 

granted. See Sandoval v United States, 574 F.3d 847, 852 (7th Cir. 2009). 

For a court' to issue a certificate of appealability, a petitioner must make 

a "substantial showing of the denial of a constitutional right," meaning, 

"reasonable jurists could debate whether (or, for that matter, agree that) the 

petition should have been resolved in a different manner or that the issues 

presented were'adequate to deserve encouragement to proceed further." 

Miller-El v Cockrell, 537 U.S. 322, 336 (2003) (quoting Slack v McDaniel, 529 

U.S. 473, 484 (2000)); 28 U.S.C. § 2253(c)(2). 

As to petitioner's claims, the Court finds that reasonable jurists would 

not debate that the petition does not present a valid claim of the denial of a 

constitutional right, as petitioner's claim of ineffective assistance of counsel and 

;- 
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performance: nor do they demonstrate resulting prejudice. Further, the Court 

finds that reasonable jurists could not differ on these conclusions. Therefore, 

the Court declines to certify any issues for review pursuant to 28 U.S.C. § 

2253(c). 

VI. Conclusion 

For the reasons as discussed herein, Perrone's motion pursuant to 28 

U.S.C. § 2255 to vacate, set aside or correct sentence is DENIED (Doc. 1) and 

Perrone's claims are DISMISSED with prejudice. Also, Perrone's motion for 

hearing is DENIED (Doc. 50). The Court ORDERS the Clerk of the Court to 

enter judgment accordingly. Further, the Court DECLINES to issue a certificate 

of appealability. 

IT IS SO ORDERED. 

Signed this 19th day of May, 2016, 

Digitally signed by 
dge David R Herndon 

Date: 2016.05.19 
15:15:51 -0500' 

United States District Judge 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF ILLINOIS 

JOSEPH PERRONE, 

Petitioner, 

-vs- 

UNITED STATES OF AMERICA, 

Respondent. No. 14-cv-281-DRH 

JUDGMENT IN A CIVIL CASE 

DECISION BY COURT. This matter came before the Court on Petitioner's 
Motion to Vacate, Set Aside or Correct Sentence pursuant to 28 U.S.C. § 2255. 

IT IS ORDERED AND ADJUDGED that pursuant to the order entered by 
this Court on May 19, 2016 (Doc. 51), Petitioner's daims are DISMISSED with 
prejudice. Further, the Court declines to issue a certificate of appealability. 

JUSTINE FLANAGAN, 
ACTING CLERK OF COURT 

BY: s/Ca/ti/n Fischer 
Deputy Clerk 

Dated May 20, 2016 
Digitally  signed by  Judge 
David RHerndon 
Date 2016 05 20 11:02:46 
-05,00,  APPROVED'

DISTRICT JUDGE 
U. S. DISTRICT COURT 



tnffe?i ht±es Courf of Appeafs  
For the Seventh Circuit 
Chicago, Illinois 60604 

July 26, 2018 

Before 

DIANE P. WOOD, Chief Judge 

DAVID F. HAMILTON, Circuit Judge 

AMY C. BARRETT, Circuit Judge 

No. 16-2437 

JOSEPH PERRONE Appeal from the United States 
District Court for the Southern District 

PetitionerAppel1ant, of Illinois 

V. No. 3:14-cv-00281-DRH 

UNITED STATES OF AMERICA LJdiU i\. i 

Responden f/A ppellee. 
fudge. 

ORDER 

Petitioner filed a petition for panel rehearing and rehearing en banc on July 3, 
2018. No judge in regular active service has requested a vote on the petition for 
rehearing en banc, and all members of the original panel have voted to deny rehearing. 

Accordingly, IT IS ORDERED that the petition for rehearing  and rehearing en 
banc is DENIED. 

Circuit Judge Joel M. Flaum did not participate in the consideration of this jetition for rehearing. 


