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QUESTION(S) PRESENTED 

Can "catchall phrases" form a basis for a 'perjury by exclusion' indictment 

and conviction in the absence of precise questioning, open court transcripts 

under duress and extenuating circumstances; Is 'perjury by exclusion' an 

actual of fense?(When the information sought remains 'unknown' to date?) 

II Is due process violated when a district court fails to comply with the Court 

Reporters Act (losing exact portion of transcript in open court); Allows the 

presiding magistrate judge and other government employees to provie a•]ernate 

facts and supplemental evidence to a jury in it's place; Thus concocting a 

"perjury" charge and obtaining a conviction, by 'perjury trap'? 

III Would an unexplained, non-mandatory consecutive sentence added to a sentence 

determined to be (subs tantiv elyuneaeoatle). "shockingly high," "excessive," 
"far overboard" where the appellate court judges actually stated "it was not 

possible to understand why the sentence was imposed," Automatically render 

the sentence substantively unreasonable and needlessly harsh? 

IV Does a district courts consideratibnof qualified retirment savthgsfor 

immediate use in paying attorneys, fines, restitution, among other things 

place unfair hardship(s) on a defendant; When the defendant is not eligible 

to withdraw the funds (under 65) subject to. fines, penalties, taxes and fees 

ranging from 30%  to 50% or more under certain conditions; Can it be. mandated? 
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IN THE 

SUPREME COURT OF THE UNITED STATES 

PETITION FOR WAIT OFCERTIORARI 

Petitioner respectfully,  prays .that a writ of certiorari issue to review the judgment below. 

OPINIONS BELOW 

For cases from federal courts: 

The opinion of the United States court of appeals appears at Appendix A to 
the petition and is - 

(] reported at U.S. App.. LEXIS 7454 (March 22,2018) ; or, 
[ 3 has been designated for publication but is not yet reported, or, 
Jill is unpublished. 

The opinion of the United States district court appears at Appendix B to 
the petition and is 

b reported at 10 P.Si'pp. d 700 (T.FXTS 174491) ; or, 
[ ] has been designated for publication but is not yet reported; or, 
[ ] is unpublished. 

[ 3 For, cases from state courts: 

'The opinion of the highest state court to review the merits appears at 
Appendix to the petition and is 

[II reported at - ; or, 
[11 has been designated for publication but is not yet reported; or, 
Ellis unpublished. 

The opinion of the court 
appears at Appendix to the petition and is 

[ ] reported at ; or, 
Li has been designated for publication but is not yet reported; or, 
[ ] is unpublished. 
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JURISDICTION 

For cases from federal courts: 

The date on which the United States Court of Appeals decided my case 
was 03/22/2018 . . .. . . ... . 

[ ] No petition for rehearing was timely filed, in 

A timely petition for rehearing was denied by the United States Court of 
Appeals on the following date: July 3, 2Oi8 . , and a..(-,op of the 
order denying rehearing appears at Appendix A 

[ ] An extension of time to file the petition for a writ of certiorari was granted 
to and including (date) on (date) 
in Application No. A_'. , 

' ..: •' .' .. 

The jurisdiction of this Court is invoked under 28 U S C § 1254(1) 

[ II For cases from state courts: 

The date on which the highest state court decided my case was  

A copy of that decision appears at Appendix 

[1 A timely petition for rehearing was thereafter denied on the following date: 
and a copy of the order denying rehearing 

appears at Appendix . 

[ I An extension of time to file the petition for a writ of certiorari was granted 
to and including (date) on _________________ (date) in 
Application No. _A______ 

The jurisdiction of this Court is invoked under 28 U. S. C. § 1257(a). 
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STATEMENT OF THE CASE 

This ease is a manifestation of United States vJenkins, 687 Fed.Appx. 71 

(2dCir 2017) which is the initial arrest. The arrest directly interfered with 

and usurped, preventing the resolution of case 6V7N3 instituted in Ontario 

Provincial Court on May 25, ,2009; As explained in Jenkins y  United States, 138 

S.Ct. 530; 199 L.Ed.2d 406; 2017 Lexis 7231; as well as in extensive lower court 

proceedings. 

The instant ease follows a vague indictment in the Northern District of New 

York, where I was charged with "perjury" years after an arrest and arreignment. 

The government alleges "On or about October 4, 2011. . .under section 1746 of Title 

281  United States Code. . .completed a Criminal Justice Act Form 23-Financial Affi-

davit and signed such form under penalty of perjury knowing that it was false 

be as Jenkins then well knew, he had substantially more assets than Jenkins 

declared on the form..'. in order to obtain court-appointed counsel, in violation 

of Title 18, United States Code, Section 1621(2)." 

At my initial appearance the government and the district court contend 

that "magistrate court proceedings were audio recorded after the judge took the 

bench," and that the "courtroom deputy was responsible for initiating the record-

ing." The beginning of the proceeding in open court is missing from the recording. 

A transcript provided from the district reads: 

(Beginning of proceeding not captured on 

recording.) 

THE COURT: -- counsel. Mr. Jenkins, what we're going to do is 

we're gonna appoint an attorney from our CJA list. 

This was when the recording was allegedly activated. The remainder of the 

proceeding appears to be captured on recording. The problem herein is that a 

conversation relevant to TL appointment of council is missing. The exact portion. 
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l T J 

k.  

The majority of the alleged 'perjury" ievol/ed around the "cash" and "property" 

sections on the one page"CJA-23" form, which I didAfill out personally. The govern-

ment claims I perjured myelf'forot disclosing UYRetirement accounts (ii) bus-

iness accounts (iii) some recreation vehicles ai trilers. It is undisputed I was 

not asked gpecifically for any of these items. I was briefly questioned by a court 

clerk (I was hatdcuff'ed)as" I' could nopérsonally fill out the form. The answers to 
pl 

the questions were "literally true" and relevant - nothing else. - 

Pretrial motions sought dismissal of the vague indictment, for among other 

things, extenuating circumstances surrounding: (a) an improper (usurped) arrest 

and complications with the pending case and _two lawyers retained previously one 

in the US and one in Canada (b) complicatton.s surouriding thevague questions on 

the CJA form, business accountsaid transactions, liabilities, pending jobs and 

retirement accounts and unknown balances at the time of arreignment (c) pending 

appeal in the first case and so called 'garnishment proceeding' instituted by the 

government and court (d) rriissing exact portion of relevant court transcript that 

was relevant to my defense. 

In the pretrial conference in addition to the above, objections were made to 

(a) magistrate judge testifing on behalf of the government (b) cutting and ,edit-

ing "jailhouse recordings" the government sought to use at trial (t) subpoenaing 

my 80 year old father located inFiait served no purpose with all of the 

other 'evidence' the judge was allowing the  government to use They were also all 

denied or ignored with€iut suffcient explanation, with the exception of the judge 

stating that, there was a 'rule of completeness' in reguards to the audio recordings. 

The recordings were made a few days after the arrest, right after I was denied any 

pretrial release - and were very prejudicial in nature. The case proceeded to trial; 

* - The judge allowed them into evidence at trial T  without explanation( 
,,~ 
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The magistrate judge was the governments primary witness and testified he had 

held 
1. 
 many jobs in the US attorneys office previously. His testimony was overall very 

odd and scripted to say the least. Many years and 500 court appearances later he 

claimed he'  "refreshed [his] recollection" because "most of the proceeding was 

recorded.. .[I]  also looked at docket entriés...cOurtroom deputy notes. ..A]il Of that 

helped refresh [his] recollection." He stated the "recording equipment' epparently 

wasn't working properly.. .so I have to rely on my own memory" and "Now we:  tend to 

use court reporters" also "I don 't specifically remember Mr.Jenkin's."'Afteiriderit- 

if ing the "CJA Form" and it's contents he claims he did,\me if the information on 

the form was "true" as "a usualpractice' 'which allegedly occured off "of the record-

ing or before they claim it was activated. (In the 5-10 minutes missing) 

The government than bgan  (over my rpeated objections) a' ridiculous seris 

of questioning with the magistteH'If(s); whe(s); I would say(s); catchall 

phrase(s); and the most suitable place( for;" etc. clearly trying to find places 

for things that the"foi-mn didn't ask -for.  This its ekive. 

ion-cross examination ha-oddly stated "I have .,a specific recollection of the 

proceedings. I refreshed my recollection with the tape and the transcript, but there 

are aspects of the proceeding that I don't have a specific recollection of."  He 

admitted if.we had  discussion(foreappointing an attorney) it should have been 

on the [missing] audio and .thatts :his "job. to conduct an adequate finarcia]. 

inquiry." , - ,' • ', -. 

He futher testifed,•he i not an expertdn IR.Aaccounts and thatthe form, 

does not ask for disclosure of them. Bt., he said there was a "catchall" for 

"valuable property" and further, that the form does not "distinguish between .business 

and checking accounts. '!,.court audio stated that it was the clerks office who 

maintains the recordings (integrity) and that of, the documents. It was unclear where 

the recordings (which are digital) are stored, who has access to them - and what if 

anything would prevent tampering by the government. This building is shared and 
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mixed use with the government. The government has unfettered access to all court 

personnel and records. He further blames the courtroom deputy for not turning on 
fb 

the microphones, but it was -never . clarified how this was done or even if it was 

true. He did. not order any inquiry into, the corrupted digital recording. I also 

objected, to the  corrupted/incomplete audio being played for the jury - this was 

overruled as well. - 0 

.Theourt clerk was allowed to testify next. She explained that appearances 

were recorded with an '.FIR recorder." ODDLY, when asked if the entire proceeding 

was recorded in"audibl format" she said "YES". She could not say why she neg-

1ectedtc inform the party's why she had not started the recording until well into 

the proceeding. She was not sure who had access to it or what security measures were 

in place, but it was saved onto a computer. When asked why there was,  no court re- 

porter in the courtroom or if there could have been she stated "it wasn't the 

proceedure" 
0 

Q. So there is a lot that happened that is not:  on the recording? 
F 

A. Correct. 

- Th'rë'-is no off iciäi recbid f it: ád yoiI had n-specif'ic recollection 
of it? 

..Correct..  

When asked for an explanation (possibly 'ahei-) hythere was no'audi, she 

statd"e'v had problems in that c.oürtroôm'before.'-' She fur:  ther had no-recollection 

of any other 'pr6eedings' that day Or if  'heU-rned on the a•'dio• for,  them either. 

There was various testimony over objections reguarding "jail calls" allegedly 

made by myself duringincarceration.' The-Judge' àdmittëd them intO evidence (3 calls 

that were singled out by the govetnrnent)' without verification for àuthentidity and 

withoüE all 'of the calls being disclosed (theé'ere probably 100's) Or turned over. 

The sëléd tied calls were cut and edited to sound incriminating against pretrial 

discussions' this would not be allowed to happen.  

On topof this r_  another 'actor' was inserted who gave blatantly false testimony 



combining with the magistrates orchestrated testimony with "catchall phrases," etc. 

toaly misleading the jury finding places for things that the form clearly did not 

ask for. After the fact. Obtaining the conviction. 

Another complete fraud was a so called agent who claimed to have escorted me 

to the courtroom after the arrest. This is to contradict my direct testimony that 

there was an explanation missing in the audio as to my uncertainty to the arrest 

and the lawyers I had retained. The "agent" claimed I said nothing at the proceeding. 

The "agent" was not there. The building has.a marshalls service. I was escorted to 

the courtroom hours after the arrest. An 'outside' agent would not be allowed to do 

this. HE was an inserted actor, who was completely impeched on the witness stand as 

some voice recognition expert. 

I basically testified in my owndefense saying that I was both surprised and 

confused by the arrest, unc.ertain if it was over extradition. I had told the clerk 

I didnot know information off hand (which included over $200,000 in business intrests 

and liabilites) just stating I would probably ;have $10,000.00  after bills were 

paid off in a checking account - trying to do some quick math. 

The magistrate was informed at the arraignment about the pending proceeding 

and that I had lawyers retained and needed to consult. He did find me eligible I5r 

appointed the attorney to assist - never following up on the circumstances. (This 

is whats missing on the recording). 

The second circuit claimed on direct 'appeal, "an indictment need do little 

more than track the language of the statute charged" this was erroneous. The Rules 

of Federal Criminal Proceedure clearly state: Rule 7(c) "The indictment or inform-

ation must be a plain concise and definite written statement of the essential facts 

constituting the offense charged." This supports this courts requirement that 

"Precise questioning is imparative as a predicate for the offense of perjury." 

The government failed by not.precisely stating what "assets" were not "declared," 

"substantially more assets" lowered the governments burden of proof considerably,  
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The remainder of the 'summary order' issued by the court was negligentin 

ignoring the direct challangeVs  to the perjur'  tap set by the testimony at trIal, 

and the harsh, unexplained sentence following the questionable conviction which 

under no circumstances warranted a conseciitive sentence. 
V V 

The Circuit judges claim on direct appeal (a)that the magistrate was merely 

a 'fact witness' (b) the vague questions on the form would not allow omission of 

(ie.) retirement funds or recreational vehicles (completely 1gnoing busines 

accountsV Vissue(s)) (c) corroboation' (ie. testimony from government employees) 

was not needed to sustain the conviction at tr i a l " - as the form itself  was enouh 

(d) cbmp]itel'  ignored the faCt thpFiore, calls were cut and edited (e) claimed my 

assets were not frozen by the government/district When a letter was Provided from 

my financial company stating they were (f) failed to remand the case for resentencing 

for the judge to explain the lr1 'sentence  (g) failed to VPi.opel.l;  review the lack of 

evidenëe presented fOr the (rule 2) was Vappropite 

for consideration and what the magistrate said after the tact he wanted, which was 

ultimately irrelevant. V• 
V V 

V 

This led to a sham trial and the resulting conviction was a perjury trap 

rifL 

okcL a e4ke &cL 
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REASONS FOR GRANTING THE PETITION 

The Foundation of' this case is an arest of 'à'.highly questionable origin 

that remains ompletelyunex'lained'to dàte' This' cOurt declined to review the 

Original arrest (Jenkins:.' Uñited Stte,' 138 S.t. 530; 199 L.Ed'. 2d 406; 2017 

U.S.' Lexis 7231, '86 U.S.'L.'W. '3281;"decided 'December 4 2017;  17-6632) denying 

the writ of certicrari'wtthbut explanation. However, this conscütive conviction 

and sentence ecalàtes. the "manifest injutiè.e". and .pro secutorial/judiciai over-

reach iored.by  the Second Circuit 'iii United States v' Jenkins; 687 'Fed;Appx.' 71 

(2d Cir 2017) Cert Denied; Which ultimately turned a usurped Canadian offense -of 

'(12-15) rnbith o ihcareiatioiihtb 2O25 'earssin federal prison following what 

are now two very' dubious c6nvi tions  ................. 

The "lower court's decision'diec.'ly fifIiêts'with and disreguards this courts 

ruling BrOntdi Unitd Sttes('1973) 409 U.S. 352, 3'LEd.2d 568,'9'.' S.CL 595 

by affirming the indictment and ccnvictiOti, as' well as decisiot-is'b'othEr circuit 

courts and it's own sentencing decisions and conclusions in Jenkins. This case 

and the: erroneous, unexplained ru'lin'gswithin: wOuld -literally allow anyone to be 

convicted of perjury, whetrer or ot they have actually committed an offense 

I/Il The indictment and conviction are erroneous. 

In Bronston this court set fourth many standards and requirements needed to 

sustain a perjury accusation. The second circuit completely ignored all of them in 

affirming this "perjury" conviction, also contradicting rulings of other appellate 

courts. This allowed the government and the district court to effectively change the 

questions after they were asked and answered years earlier, under extenuating 

circumstances, to say thE least. 

The governments - accusations against me revolve around a "C.JA-23"form appli- 

cation for court appointed council', which is One page long, from arreignment.(iriitial) 

- Also see arguement IV (district court decision) 
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What happened at trial to obtain the conviction was as unprecedented 

and as unorthodox as the preceeding case. In violation of Rule 605 (Federal Rules 

of evidence) and 28. U.S.C. §.45 the Magistrate judge ws placed on,.the witness 

stand.to.testify as to events,  many years earlier.,. occuripg in his.,courtroom, in 

place of , the (very conveniently).:mis,sing portion of. (exact).open c.out transcript. 

The presiding.. judge was called...infrom another district (Western District of 

New .York).  because  'qf  this controversy -so. the magistrate could testify, on the; 

governments behalf. The judge oqplet.lypd inexplicably ignpred this conundrum 

and dcid.eJ to, trave] (bring) a court reporter. from her district 'in'oches:ter to 

yracuse.NY.., ... .. .: :. . 
. ...... 

.0 :,ed.R.Crim.P. RUle. SO The court transcripts could .have been used 

in my defense, thus concluding "the defendant never established that he wanted [or 

needed assigned council," United States V_Barton, 712 F.3d ill (CA2, 2013) An 

entir conversation went missing The entire situation I was placed into in this 

district. violated the.. due..proce.ssclause.. 
•.. .....:... . 

.... . . .. . .'.: ............oi'' .......... ., . .' . . 

• :. 
'' asic courtroornroceedures we ,no 

 

'executed or adheaed. to, on tober.4,. 2011,  ......... 

Thel form was not worded properly. It does not state or request that the 

information be "true and complete" or alternately "all of the requested information 

has been provided." It was not notorized or sworn under an oath administered by an 

authorized individual. (see United States v Duranseau, 19 F.3d 1117(6th Cir. 1994) 

The district was out of compliance with the "Court Reporter Act" or 28 U.S.0 

§ 753. "Congress specifically intended that sound recording not be the exclusive 

method of recording criminal proceedings," United States v Thompson 598 F.2d 879 

(1A4, NC 1979)...: The court clerk  clearly stated, a court reporter "wasn't, the proceed  - 

ur,e" during open court arreignments. "[The]  requirement. that court reporter shall 

record all proceedings,. in, open.court cannot be overidden by. local practice," see 
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Fowler v United States, (1962 GAS Fla) 310 F.2d. 48i. "The rdquirementsof the Act 

are mandatory and it is the duty of thecourt  ...  to  see that it's provisions are 

complied with." UnitedState..v Garner, (1978 GAS). 581 F.2d. 481. This is also why 

cases such as Thompson have held that,.."Fearfu.i that. with. electronic tape 

recording could prejudice the rights of defendants, Congress. spepifica1y. intended 

that such sound recording not be the exclusive, method of., recording criminal pro-

ceedings," see (S..Rep.No618, 8.9.thCong..,: 1st Sess.(1965), Reprinted in,(1965).U.S. 

Code Cong. &Adim.News,.p.2'905. '..;. ..., 

The magistrate judge nor the-court clerk .had any specific recollection of. 

what actually. transpired at the proceeding. This .creaes a circumstance.where..th,e 

(missing, exculpatory) exact portion of transcript with...ap..explaation could have 

exonerated me was -.a denial pf, due process:. There.could be no rational determination 

of guilt beyond a reanable doubt. 

(B) The magistrate judges téstithony and 

.éäted a 'perjury 

trap' changing qstioris that; were asked 

(i) The magistrate (over objections) at trial was allowed to give testimony 

to proceedures he was not involved in, not an expert on, as a supplement to-insuff-

icient evidence and in place of missing open court transcript/audio that he should 

have been held accountable for. This was unprecedented, unsupported in total by any 

case law and any measure of common sense. "Judges hold a position or influence over 

a jury and it is improper for a judge to add to the evidence by assuming the role 

of a witness." United States v Blanchard (CA7, 2008) 542 F.3d 1133. 

The testimony was orchestrated to give the illusion of 'perjury by exclusion' 

for what seemingly was,a 'sub,stantia.l',amoi,jnt.of money I failed  to disclose,, but 

was completely irrelevant (business :checking account) and was not plainly asked 

for (Retirement Accounts) trying to make them material years.later. 

1. No case law exists for "perjury by exclusion" allegations 
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It remains undisputed that Ididnot fill out the form personally,"becaüse lwa 

handcuffed, and clerk (who did hot rCrnembei- anything )questioned me and wrote the 

answers-down-It is alsoundispüted that I: wá being 

proceeded agaiñst..for theexact 'same  r conduct aSe. - for which counsel 

was retaihed, tandthe case remaihspehdlng. - •'' 

Under 'duress' and 'coiusiori" of the arrest; i was,  asked' about "cash" and 
It- 
popert"by dlek In Bronton this court he 'ti the' quetionér burden 

to frame the interrogation acutely to elicit the infbrrnadon he' seeks,"(@356). In 

a common dicdonar.j"(i.e. Oxford ilvetPrss (2010)) Cash 1sefined as (money 

availabIefor us) sand Prôprty (a buiin the land béloning it) the answers 

to'the 7questions were" of course ahsed urid'thi pretext. It as' also' Urdispüted 

that I was not asked for any Individual Retirement Accunts (IRAs) or anything of 

similar nature.  

Briefly the breakdown is ql4ite 'snpie::j, . . 

My Net worth, $230,886.00. 

(less the 'irrelevant) Retirement ounts T:; (168,380.00) 
BusinessAccounts  

Total 

(58,481.00) 

Total Available for consideration (personalAccaints) $ 4,025.00 

'Thecking AccoUnt Balance "ec1aredon the 'form'was $10,000.00 

On Cross Examination the Magistrate stated an attorney costs $ 8,000.00 

Basic Math and 'Common Sense make the entire prosecution unnecessary on top 

of all the other due process violations and attorneys previously retained. The 

amount of $101000 declared on the form ! was relevant and the only funds available 

for use. . ..................' " 

- The was ,no  proprty 'to declare 'in' the form of -  teal estätC" relevant to 

the questioning. The government' contends" (along with the magistrateLafter the fact 

I committed "perjury" by "not disclosing belanc.es,  Of the 'I&Aäcounts' and the business 

accounts under the "prbpert" section of ,
. 
the "GJA" 'form (CJR-'a'3 ) years' later - 

(HA') # HR4IIUTES 
- 

Classified to U.S.Sçn Court Digest (see page a) 
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I claim they were irrelevant then; and still ara now., Which is why they were not 

specifically asked for on the 'orm'. (OdiEr rtsarfonisdiffer) co ic"'-  

First,' as explained in the trial:., the: "Ameriprise Accounts' were .complicated.S) 

investments not managed by myself The ;documentation submitted by the government at 

trial was nearly a hundred pages long. Thughout all of this, the balance on the day 

I was arreigned remains unknown.' It was never proven. The used , evidence showing the 

account balances on J'ijarr 1, 2011 -1 was arreigned.on/about October 4 2010. 

Second, the "business accounts". .(checking :and Money Market) contain funds for 

pending obligations. (i.e. customer deposits, sales tax monies.) The business was 

fully operational with liabilities -and contracts pending amounting to over $200,000. 

in total. It would have unlawful to spend these funds as personal. 

Third, there was pending legal .expenses from the pending Canadian Trial that 

this case directly interfered with Urietainty at the time of arreignmen,t was made 

known at the arreignment. Which would. -iave been on the 'missing' court transcript. 

This fact: in: itself would have been .rore. thanepoigh to qualify for court appointed 

counsel. 
 

For ex-ample: The mapistrate was allowed to testify on the stand that the 

"property" section of the form was actually a"catchl1 phrase' and tha,I should 

have listed 'IRA accounts,". "business checking accounts," among a few other things 

(boat, all terrain vehicle and a.boat trailer, (which had no proven value)) which 

would have been material ,to his determination. Eventhough they were nct specifically 

asked for, on the vague one page form. clainjpg they would render me ineligible. 

I submit, that.he was misused (as a judge) to present misleading, false and 

confusing evidence to the jury. Irrelevant items, that were clearly not asked fo; 

were lumped together for the jury - explained to them in a way that they were not 

explained to me when the form was being filled out - under duress. 

This courts rulings in Bronston were to guard against such faulty indictments. 

1. I s not a.are of daily or tirrithly La1arces. 

1, 



This court held in United States. v. Freeman,. (1975, .AppDC) 169 US,App__QC 737  

514 F.2d 1314, vacated on other_. _ grounds (1979, AppDC) 37, 598 F.2d 306, "In. 

determining whether there is ,1ain:error.,' revie.wirigco.urts mut...weigh, where 

there are,..numherous trial errors,.. [thg].curniiatie, impact " This was not done, by 

the second circuit, because they 'failed to identify these two major : reversible. 

rrors 'or even acknowledge them .on the direct .appeai.,...They are grounds f or. are-

trial even in:: the face: of a faulty indictment .(ffy  M- .irrelevar~t issues)  

(C) " This' courts rulings in': BRONSION in/alidate the 

Tndiëtthent and the cotvtidti.  

'Mostal1 of -tFie Ci}ciiitRourts hai upheldthisstarTdard  set iii'Brotiston'' 

the Second circüit has perilously ilegiiarded it(Iowering the standard) in 'new' 

case l; This in addition to aiIbiing biased 'istratèsto testify and .add to 

'ev1dce' aftr the fact in lieu fopen - court 'träidri€s and cutting and 

editing selected phone calls to . 

The third circUit in United States . 'Grock, ted'n iiidictmnt may not 

stand here "[it]  fails to set fourth the precise falsehood and the factual 'basis 

of it's falsilywith sufficient d teie 'it's verity 

and to allow meaninfuljiidicia'l' reviewof of libSeàlsehoods" 

U'niLed States v SThwik, 584 F' .2d @ 83 (:Ci 977Y; Thisi' reirforce by the 

5th/11h C"ircuits"  in United States v U4äk6r '203d 204(2016Yatid  in lihited 

'States'vSarwari, 69 F.3d':401 (201) by'the 4th CircUit. ...... . 

The government- could not establih" pretse "falèéhOdd' be cause I was not 

specifically asked the question(s).'This was done at Trial iqhéti the magistrates 

testimony was 'tailored to establish the 'materialIfty' after the fact -  by 

finding pces for things that the foin .1eárly did not ask for." This 'violated 

all of my rights to due process. "Literal truth and ambiguity are both defenses 

to false statement claims,"(see) Brons€on andSarwari.' 
. 
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Therefore in this instance the vague quetions 'to "property" and "cash" 

on the simplistic form (which 'differs greatly frOrñ the appellate and Supreme 

Courts financial affidavits wFic are -6 pages long)-combined-with the vague indict- 

ment to lower the govenments burdn bf proof when all of the items (iflevant 

or not)were lumped together by the improper testimony at trial. 

(D) There was no "perjury."  

Cdntrary to the appellate courts biased findings that "ordinary intelligence" 

should be the standard applied to the questions. A college educated and responsible 

business owner would not consider "business account(s)" expendable "cash" - Nor 

would he consider qualified "retirement accounts" expendable "cash" or valuable 

"property."(as the common use dictonary terms them.) 
bee_ N 

If also would havgligent (subject to prosecution) to misuse business funds 

which are designated to other individuals; Or to guess at or 'underestimate' any 

balances of I1Aacèoiints, assuming I did -understand the relevance)  or was specifically 

asked for them - as they fluctuate with the market. The government could not en 

provide a balance on the day I was arreigned. How can someone be guilty of not 

providing an 'unknown' balance of an account? 

The Rule 29 motion should have been granted by the judge and the court of 

appeals should have noticed and corrected the errors on appeal - by dismissing the 

case or ordering a re-trial suppressing the magistrates testimony and the cut and 

edited phone calls. The trial judge allowed the government to do whatever they 

wanted without explanation, Also allowing other government 'actors' to testify 

in the vaccurne created by the too conveniently missing court audio Their testimony 

was also very scripted to contradict my testimony and the events that actually 

took place in open court, which I remember, in detail. The trial errors were too 

numberous and created an unfair trial and improper conviction violating fundamental 

due processes of law. 
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(ii) Phone..calls were erroneously cut and edited before being played to the 

jury, to bolster the governments case even further. Amqng 'trolling' outgoing 

telephone conversations when I.was incarcerated in county jail. The government 

was 4lQwed to edit at least three phoneconversations (over objections, pre-

trial discussions) to sound incriminating and present them out of their original 

context. This was in direct violation of Federal Rules of Evidence 403, among other 

things. The judges decisions were unexplained in total in reguards to the admiss-

ion of these calls - as was allowing the testimony of the magistrate. 

Admission of these calls was overly prejudicial error. (a) the government 

had no reason to possess or electronically eaves drop on these calls. They were 

recorded at county jail and the government was simply 'trolling'. Under Illinois v 

Gates 462 US 213, 103 S.Ct. 2317, 76 L.Ed.2d 527 (1983) 'probable cause' must 

exist and can only be supported by "totallity of the circumstances" indicating 

a probability of criminal activity. There was no underlying criminal investigation 

here. These calls were used to subpoena my financial records and concoct the so 

called perjury'allegation They were minipulated to misconstrue a conversation 

where I, requested a transfer of business funds (to reduce liability exposure) under 

duress of the arrest - to wrongly imply"  was fryfng t6 obtain "fre&' counsel under 

the guise of the disappearing court transcripts. 

Absolutely nothing about the calls was authenticated, in any way, by any pro-

secution witness. Hundreds of calls were missing, no expert witness was presented, 

no 'CD' of original calls was presented and no chain of custody was presented. An 

'agent' presented by the government was completely impeached and uncredible. 

The calls were made when I was distressed about the unexpected initial arrest 

two days after arrelgnment after Just being denied pre-trial release, which was 

quite devistating under the circumstances andto my business. I had not consulted 

any competent local attorney, or any previously retained attorneys at this time. 
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(E) The 'EXACT' portion of the proceeding missing 

warrants dismissal under due process. 

The missing audio in this, case, as. elicited at trial was not inquired into 

by the sitting (replacement) judge who brought a stenographer from another district, 

which in itself says volumes. This case is preceeded by controversial conviction 

and conduct or ongoing vendetta, between the petitioner and this district. The 

court clerk when asked did state the proceeding was entirely recorded in audible 

format. Other courts have dismissed cases for missing transcripts. 

A murder conviction was recently overturned by the Georgia Supreme Court when 

"key portions" of his trial transcript went missing and were unavailable for appeal, 

hrd v State, 2016 BL 370419, Ga., No 516A1291, 11/7/16. 

In a very, similar case involving tampered audio in Califoria, Kern County, a 

prosecutor was facing disbarrment over the creation of false evidence. The defendant 

lasco - Palacios was released by the Supreme (state) Court. (Criminal law Reporter 

(12-14-16) ISSN 11-1341) 

In Velasco, between the prosecutor and police, the end of audio recording was 

deleted and a 'doctored transcript' was produced with  false confession. The courts 

found the prosecutor engaged in "egregious misconduct" that Violated the "basic 
td  

notion of ethics, integrity and fairness upon which the legal profession is built" 

which "erodes confidence in law enforcement and the criminal justice system." 

In my case the beginning was erased creating the opportunity or 'vacuume' 

for the introduction (after deleting relevant conversation) of false testimony/at 

trial and the previous indictment. As testimony presented at trial the government 

had opportunity. The building is shared mixed use with the prosecutors office and 

the court. The government has unfettered access to court personnel and records, 

including the digital audio recordings. Notorious for succeptibility to tampering. 

Following conduct in the first case by the government - This was relevant. 

The magistrate failed to follow up on 'the situation, this was erased. 
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III The 'consecutive' sentence 'irnposed by the court 

is proceedura.11y 'and's Obs tantively 'unreasonable'. 

This court pronôuced in GlIv United 'States-, 552 US'38 (2007)-that  the 

sentencing court "must adequately explain the chOsensentence to' allow fbrtneauing 

appellate review and promote the perception-6f fair sentncing.1$  The judge under 

the circumstances erred by giving no reason at all for imposing a "consecutive 

sentence (where.-it] indisputedly affected the length of LI incarceration," Goodwin 
v Officer Billings Lexis 116471 (2018). 

The court also in it's review of Booker that abuse of discretion standard 

applies to. appellate review of sentencing decisions stating, "It is also clear that 

a district judge must.. .adequately explain his conclusion that a. unusually harsh 

sentence is appropriate with sufficient justifications." The appellate court ignored 

the harshness, it's prior ruling in Jenkins simply st3ii:'it the perjury conviction 

is a distinct conviction, and the sentence is below the guel1ues range-for-perjury. 

The perjury sentence is substantively reasonable." 

in it's decision in Jenkins, which wiblicized'and now highly citd was 

critical of the judge for the exact same mistakes The sentence was ruled "excessive," 

"shockingly high," "far overboard," stating 'where a sentence is unusually harsh, 

meaningful appellate review is frustràtehere it is  not possible to undestarid why 

the sentence was imposed." Yet the court said nothing, not properly reviewing a sen-

tence added to this 225 month sentence making it 243 months in federal prison., when 

absolutely no explanation was offered. (see 854F.31181, (2ndQir2017) 

The decision in Jenkins further went on "Additional months in prison are not 

simply numbers. Those months have exceptionally severe consequences for the incarcer-

ated individual. They also have severe:Iconsequences for both,,  society which bears the 

direct and indirect costs of incarceration and forthé administration of justice 

which must be at it's best when as here, the stakes are at their highest."  The case 
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was remanded for resentencing after the court•  sugges:!.ed the sentence was ten to 

thirteen years too high.  

I argue that the sentencing judge in the second case abused her discretion 

by not reviewing the first (or acknowIegirg) sentence. for substantive reasonable-

ness, which it obviously was not.(Commiting aproceedural error) Theappellate court 

also substantively erred, by not instisting that the judge explain the non-mandatory 

and incredibly harsh consecutive sentence, That was based on two very cubious and 

controverisal convictions This makes (renders) the sentence automaticaj On 

under any, mea  
11 
 sure of common sinse It makes the sentence more vindictive than 

the first 

The only tennative explanation the Judge'suggested, was that I "have complete 

disreguard for the law and the coUrts lavful authority " This was also contradictive 

to the second circuits decision in Jenkins wnere citing United States v Gerezano 

Rosales, 692 F.3d 393, 401 (5thCir2012) a district courts decision to increase 

a defendants sentence based on "defendants. disrespec.t for the law" cons; tLte.d clear 

error in judgement. Actually stating in Jenkins "we are unwilling to sanction dram-

atically increasing a sentence because...[defendant]...f.ails to manifest sufficient 

respect for the system that is about to incarcerate him." Therefore both lower courts 

commited proceedural and substantive error by imposing and affirming , the incredibly 

harsh consecutive sentence. Between the two convictions and the grounds of the 

original arrest the 'overreach' created is (and defines) "Manifest Injustice." 

243 months in prison is unreasonable fora first time offender - when the original 

(usurped) case called for (12 to 15 months) if I was even convicted, which was un-

likely citing the lack of evidence 

They further stated in Genao, 869 F 3d at 142, "The defendant, the puolic and 

appellate courts should not be required to engage in guesswork about ratiOnale for a 

particular sentences. Under the "totallity of the circumstances" standard the consec- 

utive sentence is not rational. 
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IV Consideration of-qualified reirement. fi.pds - 

places unfair hardships on defendants. 

In United States v Lexin, 434 F.Supp.2d 836 (CA9 2006:) theourts decision 

favors protec'tion of any 'reti±èmént accotfrits in a simil-ar controversy: over'. •a 

CJA-23 form 

Further, federal law èxempts, with certain excetionshot applicable hete, retirement accounts from 
alienation or attachment. See. 29 U.S.C.. 1056(d) The Court notes that 29 U.S.C. 1056(d) allows a 
particiant1n a retirement plario borrow funds frthri lis or her retirement accouht if the-  oan is 
secured bythepartiQipants accrued non-forfeitable, benefit and is exempt from the tax imposed by 
26 U'.S:C. ' 4975 'SimilrIy, the fuAds contained in rethernent accounts are exempt from A 
bankruptcy,  estate for distribution to creditors. Rousey v. Jacoway 544 U.S. 320, 125 S. Ct. 1561, 161 
L. Ed: 2d 563 (2005). Cburts have acknowledged ?tha trbng' public policy favors protection of 
retirement plans.. ." Seltzer v. Cochrane 104 F.3d 234, 236 (9th Cir. 1996) 

The government argues that the Court should consider Defendants' retirement accounts because the 
CJA 23 'financialaffidavit form, requests that defendants list. "stocks, bonØs, ornotes, not what type of 
investment vehicle the property is held in." However, the government does not explain how the CJA 
23 financial affidavit form's request for stocks bonds or notes not what type of investment vehicle 
the property is held in," implicates a defendant's retirement accOunt. If the CJA form envisioned a 
Defendant providing what type of.investments ,andassets were in a defendant's retirement account, 
the Court presumes the form would so state 

This entirely my position in this case that since the form did 'not 

specifically ask for them, they shouldnbeifudd"  -as 'á bà1 fr the o called 

'prjury.cbnvt ion . he government hriyelie thei trial and the magist- 

rate judge insisted to the jury they shuld have been included on'  'the 'fOrm." 

The toUrtwent on' to state that t' did "ndt decide t his 'tm whthe Dfdants 

may  be capable of borrowing funds from their ietiremet accounts to' pay fôr, 

contribute to their legal expenses in this case " Further Stating 

As a result, the issue of Defendants' eligibility for appointed counsel is less about whether 
defendants qualify for appointment of counsel and ,more about which assets may be considered by 
the Court assessing whether Defendants can provide partial contribution as an offset toward the 
attorney fees and related expenses likely to be incurred as part of the defense to, the charges 
pending against them. Thus, despite the conclusion that each Defendant is eligible fo 'appointed 
counsel, the Court proceeds with an examination each of issue since the outcome of that analysis 
dictates what, if any, contribution Defendants can make toward attorney {434 F. Supp. 2d 841) fees 
.and expenses under 18 U.S.C. § 3006A(f). 

 

This would. be  difficult to do at an initial arreignment after someone was 

arrested. There should have been a follow up proceeding. 
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The Criminal Justice Act ("CJA") requires each district court to establish" ... a plan for.furnishing 
representation for any person financially unable to obtain adequate representation. . ." 18 U.S.C. § 
3006A(a) 3. The GuideTo Judiciary Policies and Procedures, approved by the Judicial Council of the 
United States (hereinafter "Guide"), provides direction and elaboration to the court with respect to 
application of the statute. .. 

Volume VII, Chapter Il, § 2.04 of the Guide indicates that an individual is "... financially unable to 
obtain counsel' .. . if . ..linancial resources and inome. are insufficient to enable hirn to obtâir. 
qualified counsel." The Guide also states that "Any doubts as to a person's eligibility should be 
rescivedin his favor" H ' • :' .. 

Nothing in this district has beeiiresöIved in'defendaritâ faror! - 

termination of council (was apprópiate)- perjury prosecution, convictfot 

and consecutive .sentence were not. ' 2 

Mandatory pen :alt'is of-even 10% are unc.cepthble . 

At-  the beginning of the case, the judge acknowledged that assets were 

restricted by a civil forfeiture proceeding against my(only remaining funds) 

"ameriprise accounts" which were annuities, SEP/IRA investments. The civil 

forfeiture proceeding instituted by this district seized $52,200 of non-tainted IRA 

funds to satisfy the judgement previously discussed as "overboard "and excessive". 

This proceeding (Case NO. 15-v-0018) which costed me $25,000 or more on 

of the seized money in fees/penalties/taxes, etc. was apparently not enough. The 

judge ordered an immediate fine to be paid, based solely on my remaining (after 

seizure) IRA Annuity of approximately $94,383.26 (balance fluctuates) using out 

dated informatIon that IcoUld 'càsl-i out" The antii-e account for $88484 hich 3he +k0t 

"was relatively minimal". This 'or coure dOes not take into ccount the *tá 

30 to 50% of taxes on tôpoFthe withdrawl to be paid. - 

I argue that foran incarcerated individual, Under the extenuating circumstances 

Of the initial arrest, iisurpedarest',' pending case, Outrageous senténcesthàt 

this district has gone tdo far; Enough Ls riough.t1There must be a finding finds are 

available for 'thatpurpose...uin  ordering reimbursement in specified amount, the 

defendant will hot suffer extreme hardship as a consequence of being deprived his 

funds." United States vBracewell, 569F.2d 1199 (2d Cir 1978). 
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There was further paperwork filed in the' case (on dcket) that funds where 

frozen by the government - this was ignored by the courts "Assets are available 

when a defendant has discretionary use over them," United States'v'Konrad;''2013 

LEXIS 1.8460(2013 CA3). Further stating 'We consider the- liquidity of the.assets," 

nothing was condidered properly in this - all rulings were simply made against the 

defendant.. aid,f or the government: and were an abuse of dicretio. An .'.immediate' 

fine shoud not have,been ordered ,to be paid out.of, a retiremnt annuy,by.an , 

incarcerated and under (retirement) aged defendant .- 'on top of previously imposed 

fines that were ruled 'excessive'. 'along. the: term of imprisonment. 

. . 
. . .' '. 

The improper testimony of the magistrate, insisting "catchall phrase" should have 

prSted me to disclose, among other things, business and IRA accounts, which were 
17  

"irrelevant and not specifically asked for; Combined with the cut and edited' to sound 

incriminating "jail calls" - gave an 'illusion' of perjury where there clearly was tot 

The. circuit, has.. been neg1egen aUowig.,.too many  ,'mistakes' tobe made 

by the district court, outragos precedents are .being.. written into case law -as a 

direct result. Though this court does not "correct errors in lower court decisions" 

as a primary function;.Thereshould. come a time when ',enoughi,s.enpugh'. in criminal 

prosecutions.' The piling on convictions -,and. sentences (after igp,oring major issues 

,and due process violations on direct appeal) without proper justification and in 

violation of basic, court- proceedures-in the absence(s) of, proper ,review have created 

a second consecutive 'manifest injustice,' requiring,this courts attention. Direct 

Appeals should specifically and properly address the issues presented for review. 
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HEADNOTES 

Classified to U.S. Supreme Court Digest, Lawyers' Edition 

Perjury § 1 - convictions - literally true but unresponsive answers - misleading testithony 

Under the federal perjury statute (18 USCS § 1621), a witnes s may not be convicted of 
perjury for giving .ñ answer, under o ah that is literally,  true, but unresponsive to 1he question 
asked and arguably misleading  by negative implication. 

Perjury 1- truth ofanswer.  

With regard to the federal perjury statute (18 USCS § 1621), whether an answer is true 
must be determined with reference to the question it purports to answer, not in isolation. 

Perjury § 1 - unresponsive answers - test of truthfulness 

With regard to the federal perjury statute (.LS !JSCS § 1621), an unresponsive answer is 
unique because its unresponsiveness by definition krevents its truthfulness from being tested in the 
context of the question it purports to answer. 

Perjury § I - bankruptcy proceedings - applicability of perjury statute 

,x 4. The federal perjury statute (18USCS162l)i appliàbIe to federal ban1rutcy 
proceedings, where the need for truthful testimony is great, since the proceedings constitute 
searching inquiries  into the condition of the estates of bankrupts, assist in discovering  and 
collecting assets, and develop facts and circumstances which bear upon.the questioiiof a 
bankrupt's discharge. 

Perjury § 1 - unresponsive answer - purpose - conjecture of jury 

In a prosecution under the federal perjury statute (18 USCS § 1621), a jury should not be 
permitted to engage in conjecture as to whether an unresponsive answer, true and complete on its 
face, was intended to mislead or <*pg.  570> divert thééxaminer, for the state of mind of a 
witness is relevant only to the extent that it bears on whether he does not believe his answer to be 
true. 

Perjury § 1 - errant testimony - primary safeguard 

The federal perjury statute (18 USCS § 162 1) must be read in the light that a prosecution 
for perjury is not the sole, or even the primary, safeguard against errant testimony. 

Perjury § 1 - federal perjury statute - construction - literally true but unresponsive answers 
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The federal perjury statute (18 USCS § 162 1)  is not to be loosely construed, nor invoked 
simply because a wily witness succeeds in derailing the questioner, so long as the witness speaks 
the literal truth, for the burden is on the questioner to pin a witness down to the specific object of 
the questioner's inquiry. 

Perjury - precise questioning - predicate for perjury 

Precise questioning is imperative as a predicate for the offense of perjury. 

Perjury IL-literally truer but. unresponsiveanswers - remedy - questioner's acuity 

In federal trials and proceedings, any special prbIems arising from the 1iial1y true but 
unresponsive answer are to be remedied through the questioner's acuity, -and notby & federal 
peijury prosecution. 

'CONCLUSION:  
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