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IN THE UNITED STATES COURT OF APPEALS

FOR THE ELEVENTH CIRCUIT

No. 16-14691

D.C. Docket No. 2:14-cr-00135-SPC-CM-1

UNITED STATES OF AMERICA,

Plaintiff- Appellee,

VCrsus

LESLIE CHIN,

Defendant - Appellant,

Appeal from the United States District Court
for the Middle District of Florida

(May 31, 2018)
Before TIOFLAT, ROSENBAUM, and BRANCH, Circuit Judges.
PER CURIAM:
Following a jury trial, Leslic Chin was convicted of cocaine-trafficking

charges. He appeals the denial of his motion for judgment of acquittal and motion
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for a new frial based on newly discovered evidence. Chin also appeels his
sentence, arguing that it is substantively unreasonable and creates a sentencing
disparity between him and one of his co-defendants. For the reasons that follow,
we affirm.

L

In December 2014, a grand jury charged Chin and two co-defendants with
conspiracy to possess cocaine with the intent to distribute it, in violation of 21
U.S.C. § 846 (Count I), and possession of cocaine with the intent to distribute it, in
violation of 21 U.5.C. § 841(a) and (b) (Count II). Both co-defendants pled guilty
to the conspiracy charge, but Chin pled not guilty and went to trial,

At trial, the Government presented & number of witnesses. Among others,
Harold Coleman, one of Chin’s co-conspirators, testified. Coleman explained that
he knew Chin by his nickname “Bless” and that he introduced him to co-defendant
Jerome Vaughn, who was looking to make some money selling cocaine, He
further recounted a March 2012 trip he took with Vaughn to Atlanta, Georgia, with
$20,000 to $30,000 in tow to buy cocaine from Chin. About a week after that trip,

Coleman stated, he met with Chin and Vaughn in Sumter, South Carolina, and they
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distributed 1 “key”'—36 ounces—of cocaine Chin had brought with him to sell.
According to Coleman, Chin charged about $1,000 per ounce.

Coleman testified that Chin went to Sumter two or three more times over a
six- to eight-month period, bringing with him two to three keys of cocaine each
time. But Sumter was not the only place Coleman saw Chin. Coleman also
traveled to Atlanta periodically to buy drugs from Chin. In Atlanta, on between 20
and 30 occasions, Coleman bought cocaine at an apartment, and he saw Chin there
about 10 of those times.

Coleman explained that Chir contacted Coleman and Vaughn when he had a
supply of cocaine, and they would arrange a specific time for Coleman to come to
Atlanta to purchase the cocaine, ysually two to three times 2 month. As Coleman
recalled, he received about 20 keys of cocaine from Chin over the period they dealt
in both Atlanta and Sumter. Coleman often pooled money with two or three
people to buy from Chin because Chin would never sell less than one key at a time.

Besides recounting his drug-trading interactions with Chin, Coleman also
testified about two Florida arrests Chin told him about. In the first instance, Chin

said he was driving someone to the airport when police stopped them and found a

! A kilogram of cocaine is made up of 35.274 ounces. “Key” is generally considered a
reference to “kilogram” when used in the context of discussing cocaine. Kilp (or Key), Urbag

Dictionary, h;tps:/lwww.urbandictiona_rx.com/deﬁne.phg‘?term=l(i10%20%28or%zgl(eﬁfgﬂ

(last visited May 25, 2018).
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gram of cocaine in his car, which he had forgotten to drop off before going to the
airport. Chin was charged, and the police confiscated about $80,000 to $90,000 he
had with him, which Chin said he was sending to Atlanta through a flight attendant
who was a friend of his.

The second Florida incident occurred when the police stopped Chin on his
way to court. Chin was driving his brother’s car with “stash boxes™” in it: the air
bag had been removed and placed under the spare tire in the trunk to accommodate
storage for drugs.

Another witness, Gary Williams, confirmed these two stories. Williams
identified Chin in the courtroom and testified that they met while housed in the
same pod in the Charlotte County Jail. During that time, Chin said he used to hide
cocaine in compartments in cars and while he was in Florida, he was pulled over in
a car with a hidden compartment inside it.

To further corroborate the story about the first traffic stop, the Government
called Florida Highway Patrol Officer Christopher Adkinson to testify. Adkinson
recalled that on September 21, 2011, when he conducted the traffic stop on Chin,
Chin stepped out of the vehicle upon the Officer’s request, gave him his driver’s
license, and told him he was headed to Fort Myers airport. When the Officer went
to get the registration documents from the car, the passenger seated inside, Brian

Dicks, jumped out unrequested. Dicks donned a blue flight-attendant uniform and
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identification patch, and Adkinson testified that the passenger was “a little nervous
and began to fidget with the outer coat jacket, at which point I observed a large
bundle of cash in the left pocket of the passenger’s jacket.” Dicks had $7,000 in
cash on him. And Adkinson became more suspicious when Chin reached for his
registration papers and placed them on the floorboard instead of on the passenger’s
seat.

At that point, Adkinson called for back-up. Once the additional officers
arrived, a police K-9 sniffed around the car and alerted Adkinson to the presence of
drugs. He and another officer then searched the car and found a small, clear,
plastic bag containing three smaller bags of cocaine on the passenger-side
floorboard, in plain view, under some registration papers. In the trunk, Adkinson
also found luggage with clothes, a flight mannal, and a little over $50,000 in cash
in bundles. The car was registered to Chin and his then-girlfriend.

Adkinson added that at the time of the stop, he was not aware that either
Chin or his passenger was suspected of having any involvement in a drug
conspiracy, and he found no drugs or money on Chin’s person. Finally, Adkinson
agreed he had no reason to believe the passenger was not a real flight attendant.

The Government also entered into evidence a video taken from the patrol car
in which Chin and his passenger were placed while the officers conducted their
search of Chin’s car. In the video, Chin made a call to his brother Andrew, a co-
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defendant, and told him that he had “it” in his pocket and that he never would have
had that “coke” on him and would have thrown it out the window. He later stated
in the video that he was worried the K-9 would smell “the bread” and
paraphernalia. Then Chin said he had it in his pocket and threw it to Dicks to get
rid of, but Dicks did not touch it. Chin asked his brother for advice on what they
should say about the money found in Dicks’s bag in the truck.

Tuming to the second traffic stop, the Government called Florida Highway
Patrol Lieutenant Michael Joseph Gideons, who explained that on April 17, 2012,
he pulled Chin’s car over for speeding. Chin stepped out the car, nervous and
shaking, and gave permission for a search of the vehicle. After a drug dog alerted
to the presence of drugs, two back-up officers conducted a search, and Gideons
discovered an air bag hidden under the carpeting of the trunk. Gideons then
located a panel behind the stereo system, by the dashboard, that lifted off to reveal
a hidden compartment where the air bag should have been. Traces of marijuana
were found in the compartment, and traces of cocaine were found in the vehicle.

Drug Enforcement Agency Agent Adam Heinlein testified that he had been
conducting surveillance on a house Dicks was renting. He had seen various
vehicles frequenting the house, moving duffel bags. When Heinlein conducted
traffic stops of some of thesc cars, he discovered they had similar hidden

compartments where the air bags should have been, and these compartments were
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stuffed with large sums of cash. One such vehicle was registered o Chin’s brother
Andrew.

In addition to the evidence comoborating Coleman’s and Williams’s
testimony about Chin’s prior law-enforcement stops, the Government called co-
conspirator Antonio Hill to the stand to testify about the conspiracy. Hill described
two occasions when he traveled with Vaughn to meet Vaughn’s new source of
cocaine. The first occurred in a mobile home in Sumter, South Carolina. Hill
testified he knew that the person bringing the cocaine used the nickname “Bless.”
According to Hill, Bless brought about nine ounces of cocaine to the house with
another man, Vaughn tested it out, and then Vaughn paid Bless. The second
occasion occurred about a8 week later and lasted maybe 30 minutes. This time,
Vaughn did not test the cocaine and just paid Bless for it

Hill was specifically asked whether he recognized the man known as “Bless”
as anyone in the courtroom, and he said “no.” He added that he met Bless only
twice about five years prior,

Finally, the Govemnment produced numerous photographs taken from Chin’s
cell phone. These pictures depicted bundles of money in vacuum-sealed bags, as
well as Chin and others, including Vaughn, holding large sums of money. They
also showed Chin at residences where the conspirators stored and distributed

drugs. Besides this physical evidence, the Government presented hotel receipts
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from Sumter, text messages between Chin and his co-conspirators with meeting
and money-transfer instructions, and a handwritten note from Chin indicating that
Chin left a $100 cash deposit for Vaughn at a hotel.

After the Government’s case-in-chief, Chin filed a motion for judgment of
acquittal, and the court denied it.

In his defense, Chin called only one witness, Agent Heinlein, and showed
him photographs taken from Chin’s phone, including pictures of Chin wearing
flashy jewelry. These photographs also showed pictures of fancy cars, scantily
clad women, and rappers. Defense counsel sought to bolster his theory that Chin
was an aspiring rap artist and that rap music is associated with “bling.”

IL

After a seven-day trial, on March 1, 2016, the jury found Chin guilty of both
conspiracy and possession with intent to distribute cocaine. Under Count 1, the
jury found Chin guilty of the first object of the conspiracy involving the intended
distribution of “five or more kilograms of a mixture or substance containing a
detectable amount of cocaine” but not guilty of the second and third objects of the
conspiracy, respectively, involving the intended distribution of “28 or more grams
of a mixture of substance containing a detectable amount of cocaine base, ‘crack

cocaine’” and “a quantity of a mixture or substance containing a detectable amount

of marijuana.”
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At the sentencing hearing, Chin’s counsel specifically requested that the
court determine a base offense level of 32 and a criminal-history category of V,
which would result in an advisory sentencing guideline range of 188 to 235
months, The Government agreed to both. The court adopted these standards and
noted that supervised release would be five years for Count I and three years for
Count II.

Defense counsel then requested a downward variance of 120 fo 188 months
based on the abuse Chin endured as a child and on the sentence his co-defendant
Vaughn, who had pled guilty, had received. Counsel told the court that if it
rejected the downward variance, then “a sentence of 188 months would result in a .
- reasonable and not greater than necessary sentence, given the fact that I think a
sentence higher than that would result in a [disparate] sentence with the previous
defendant [Vaughn] this Court just sentenced.”

After hearing argument from both sides, on June 27, 2016, the court
sentenced Chin to 188 months in prison for both counts, to run concurrently, with
five years of supervised release for Count I and threc years for Count I to run
concurrently,

Im.
On September 22, 2016, Chin filed a motion for a new trial based on newly

discovered evidence. He argued that on June 22, 2016, five days before
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sentencing, Vaughn’s attorney forwarded to Chin’s counsel two original letters he
had reccived before the start of Chin’s trial in February 2016, Chin’s counsel was
allegedly not aware of the letters until after June 22 and verified that the letters
were written by Antonio Hill, who had testified against Chin at trial.

In the first letter, Hill wrote that he “didn’t know the guy Chin (Bless),” that
he mistook him for a different guy, and that in 2011, he never saw Vaughn with
“Chin AKA Bless. I don’t even know him.” In the second letter, Hill said, “I don’t
know the guy Lesli[e] Chin AKA Bless. . . . I know Jerome Vaughn but, I can’t say
that he has ties with Chin.”

Chin argued that the letters show Hill perjured himself at Chin’s trial, and
the letters “exculpated the Defendant.” In Chin’s view, had the letters been
available at trial, they would have resulted in a not-guilty verdict.

The court denied Chin’s motion, noting the “substantial” incriminating
evidence presented at trial. The court further explained that Chin had the
opportunity to attack Hill’s credibility on the stand, particularly by showing that
Hill could not identify Chin in the courtroom, and by eliciting testimony about
Hill’s hope that testifying would reduce his own sentence. Ultimately, the district
court concluded that the result would have been the same without Hill’s testimony

at ali.

10
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IV.

Chin argues on appeal that the district court wrongfully denied his motion
for judgment of acquittal and wrongfully denied his motion for a new trial. He
further asserts that his sentence is substantively unreasonable and creates an
unwarranted sentencing disparity between himsclf and his co-defendant Vaughn,
We consider each argument in turn.

A. The Motion for Judgment of Acquittal

We review de novo the denial of a motion for judgment of acquittal, viewing
the evidence “in the light most favorable to the government, with all reasonable
inferences and credibility choices made in the government’s favor.” United States
v. Barsoum, 763 F.3d 1321, 1329-30 (11th Cir. 2014), After applying this standard
to the considerable evidence against Chin, we find that for both Counts I and I1, the
district court did not err in denying the motion for acquittal.

1. Count I

Under Count I, Chin was charged with knowingly and willfully conspiring
to distribute five or more kilograms of cocaine, in violation of 21 US.C. §§
841(a)(1) and (b)(1)(AXii)(II), and 21 U.S.C. § 846. To sustain a conviction under
these provisions, the United States must establish beyond a reasonable doubt the
following elements: (1) an agreement among two or more persons existed; (2) “the

defendant knew of the general purpose of the agreement”; and (3) “the defendant
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knowingly and voluntarily participated in the agreement.” United States v. Capers,
708 F.3d 1286, 1299 (11th Cir. 2013) (quoting United States v. Simpson, 228 F 3d
1294, 1298 (11th Cir. 2000)). Chin challenges only the third element—that he
knowingly and voluntarily participated in the agreement.

To prove knowing and voluntary participation, the United States “must
prove beyond a reasonable doubt that [Chin] had a specific intent to join the
conspiracy.” United States v. Calderon, 127 F.3d 1314, 1326 (11th Cir. 1997),
modified on other grounds, United States v. Toler, 144 F.3d 1423 (11th Cir. 1998).
But once the Government has established the existence of the underlying
conspiracy, “it only needs to come forward with slight evidence to connect a
particular defendant to the conspiracy.” Id. (emphasis added). Indeed, we have
described the level of necessary proof as a “minimal threshold” and explained that
“the conclusion that appellants had a common purpose and plan with the other
coconspirators may be inferred from a ‘development and collocation of
circumstances.’” Id.

Among other such circumstances, we have recognized “repeated presence at
the scene of the drug trafficking.” Id. In fact, we have noted “[t]hat circumstance
standing alone can give risc to a permissible inference of patticipation in the
conspiracy. While not sufficient in and of itself to convict, the inference is ‘a

material and probative factor that the jury may consider in reaching its verdict.’”

12
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Id. (internal citations omitted). Finally, we have acknowledged that even where a
defendant’s “role is minor in the overall scheme,” he may still be convicted of
conspiracy. Jd. (internal citations omitted).

Here, far more than “slight evidence” linked Chin to the conspiracy. First,
Chin’s co-conspirator Coleman testified that Chin sold him thousands of dollars’
worth of cocaine both in Atlanta and Sumter, This testimony, in turn, was
corroborated by photographs taken from Chin’s cell phone depicting Chin and
Vaughn holding large sums of money, photographs showing Chin with co-
conspirators at residences where they stored and distributed drugs, text messages
with meeting and wire-transfer instructions, and hotel receipts.

But that is not all. Law-enforcement officers testified about their traffic
stops of Chin. In one traffic stop, Chin’s passenger was found with cocaine and
$7,000 on his person as well as $50,000 in his trunk. And in the video of Chin in
the back of the patrol car, Chin admitted to possessing the cocaine but then
throwing it to his passenger Dicks. He also expressed his concern about what story

to concoct about the money in the trunk.
In the second traffic stop, the police discovered a secret compartment in

Chin’s car where the air bag was supposed to be. That compartment linked Chin’s
car to a string of other vehicles with the same missing compariment that had

frequented a house Dicks was renting.

13
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This evidence certainly suffices for the jury to have rejected Chin’s theory
that he merely associated himself with the wrong people and that he was an
aspiring rap artist. Indeed, the jury reasonably inferred that Chin was a voluntary
participant in the conspiracy.

For these reasons, the district court did not err in denying the motion for
acquittal as it related to Count I.

2. Coum I

Under Count I, Chin was charged with knowingly possessing with intent to
distribute cocaine, a Schedule II substance, in violation of 21 U.S.C. §§ 841(a)(1)
and (b)(1)(C) and 18 U.S.C. § 2. To sustain a conviction under § 841(a), the
Government must establish the defendant’s (1) knowledge, (2) possession of the
cocaine, and (3) intent to distribute. United States v. Mercer, 541 F.3d 1070, 1076
(11th Cir. 2008) (citing 21 U.S.C. § 841(a)(1)). The Govemment may prove these
three elements by circumstantial or direct evidence. United States v. Poole, 878
F.2d 1389, 1391-92 (11th Cir. 1989). Chin argues that the government failed to
prove element two—that he was in actual possession of the cocaine found in his
vehicle on September 21, 2011.

“Possession may be actual or constructive, joint or sole.” United States v.
Woodard, 531 F.3d 1352, 1360 (11th Cir. 2008) (quoting United States v. Gunn,

369 F.3d 1229, 1234 (11th Cir. 2004)). “A defendant has actual possession of a

14
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substance when he has direct physical control over the contraband.” Jd. (quoting
United States v. Edwards, 166 F.3d 1362, 1363 (11th Cir. 1999)). “A defendant’s
canstructive possession of a substance can be proven by a showing of ‘ownership
or dominion and control over the drugs or over the premises on which the drugs are
concealed.” Id. (quoting United States v. Clay, 355 F.3d 1281, 1284 (11th Cir.
2004)); Poole, 878 F.2d at 1392 (when drugs were found in defendant’s house,
possession element was met when defendant exercised dominion and control over
the house, even though she did not maintain exclusive control over the premises).

Chin’s admission in the video is strong enough evidence that he had actual
possession of the cocaine. But additional evidence also shows that Chin at least
had constructive possession of the cocaine. As the driver and co-registrant of the
vehicle, Chin exercised dominion and control over the car, which supports a
finding of constructive possession. See Poole, 878 F.2d at 1392,

For these reasomns, the district court correctly denied the motion for acquittal
as it pertained to Count II.

B. The Motion for a New Trial

Federal Rule of Criminal Procedure 33 permits a district court to grant a new
trial “if the interest of justice so requires.” Fed. R. Crim. P, 33(a). A motion for a
new trial based on newly discovered evidence “is committed to the sound

discretion of the trial court and will not be overturned absent abuse of discretion.”
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United States v. Garcia, 13 F.3d 1464, 1472 (11th Cir. 1994). “Motions for a new
trigl based on newly discovered evidence are highly disfavored in the Eleventh
Circuit and should be granted only with great caution.” United States v. Campa,
459 F.3d 1121, 1151 (11th Cir. 2006) (internal citation omitted). On such a
motion, the defendant bears the burden of justifying a new trial, /2

To succeed on a motion for new trial based on newly discovered evidence,
the movant must establish that “(1) the evidence was discovered after trial, (2) the
failure of the defendant to discover the evidence was not due to a lack of due
diligence, (3) the evidence is not merely cumulative or impeaching, (4) the
evidence is material to issues before the court, and (5) the evidence is such that a
new trial would probably produce a different result.® United States v. Schilei, 122
F.3d 944, 991 (11th Cir. 1997). “The failure to satisfy any one of these elements is
fatal to a motion for new trial.” Id (quoting Unifed States v. Lee, 68 F.3d 1267,
1274 (11th Cir. 1995)). Newly discovered evidence need not relate directly to the
issue of guilt or innocence to justify a new trial “but may be probative of another

issue of law.” Id.
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As we have noted, Chin bases his argument for a new trial on the discovery
of the evidence relating to Hill’s written statements. But because Chin cannot
establish the third and fifth clements, he is not entitled to a new trial.2

Beginning with the fifth element, a new trial would not preduce a different
result. As we have explained, the evidence against Chin was substantial and came
from different types of physical evidence and several witnesses. As a result, Chin
likely would have been convicted even if Hill had not testified at all, Plus, the
Govemment on direct examination elicited testimony from Hill about his criminal
history and his desire to receive a reduced sentence, and the defense spent a large
portion of its cross-examination attempting to attack Hill’s credibility by
reemphasizing his incentive to please the Government with his testimony—a
chance to get out of jail sooner. Hill was also unable to identify Chin as “Bless” in
the courtroom.

The jury heard all of this evidence, determined Hill’s credibility, weighed it
against the remaining evidence, and still convicted Chin. Hill’s new letters would
not have made a difference, given the enormity of the remaining evidence against
Chin, See Garcia, 13 F.3d at 1472 {(finding new evidence would not have
produced a different result where the witness was not a critical witness and another

witness had provided incriminating testimony); United States v. Lee, 68 F.3d 1267,

% Because we find that Chin cannot establish the third and fifth elements, we do not
review the remaining elements.

17
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1274 (11th Cir. 1995) (new recantation evidence would not have produced a
different result because the government could have used trial testimony as
impeachment),

As to the third element, the new evidence was both merely impeachment
cvidence and cumulative. When read literally, as the district court correctly found,
the letters say that Hill never saw Chin with Vaughn, but they do not say that he
nhever saw someonc by the name of “Bless” with Vanghn. This is actually
consistent with Hill’s testimony at trial: Hill was unable to identify Chin as
“Bless.” Nor do these letters show that Chin had no ties to Vaughn, just because
Hill personally did not see them together.

Accordingly, this new evidence would have served only to impeach Hill.
But Hill had already been impeached on multiple grounds. As a result, the new
evidence would also have been cumulative. See United States v. Digz, 190 F.3d
1247, 1255 (11th Cir. 1999) (newly discovered sworn statement of co-conspirator
contradicting his testimony at trial was merely impeaching evidence); United
States v. Champion, 813 F.2d 1154, 1171 (11th Cir. 1987) (new evidence was
merely impeaching and cumulative where the defense had already impeached the
witness at trial),

Because Chin failed to establish the third and fifth elements, the district

court did not abuse its discretion in denying Chin’s motion for a new trial.
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C. Sentencing

We review the reasonableness of a sentence for abuse of discretion, using &
two-step process. United States v. Pugh, 515 F.3d 1179, 1190 (11th Cir. 2008).
We look first at whether the district court committed any significant procedural
error, such as miscaleulating the advisory guidelines range, treating the guidelines
as mandatory, failing to consider the 18 US.C. § 3553(a) factors, selecting a
sentence based on clearly erroneous facts, or failing to explain adequately the
chosen sentence. Jd, Second, we examine whether the sentence is substantively
unreasonable under the totality of the circumstances, Id.

Chin argues only that his sentence of 188 months’ imprisonment with 60
months of supervised release is substantively unreasonable, Primarily, he contends
that his sentence creates a sentencing disparity between himself and his co-
defendant Vaughn, who entered a plea deal and received a sentence of 151 months
of imprisonment with 60 months of supervised release. We are not persuaded.

In considering the 18 U.S.C. § 3553(a) factors, the district court should
“avoid unwarranted sentence disparities among defendants with similar records
who have been found guilty of similar conduct.” 18 U.S.C, § 3553(a)(6). “A well-
founded claim of disparity, however, assumes that apples are being compared to
apples.” United States v. Docampo, 573 F.3d 1091, 1101 (11th Cir. 2009) (quoting

United States v. Mateo-Espejo, 426 F.3d 508, 514 (1st Cir. 2005)). So as an initial

19
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matter, a defendant claiming substantive unreasonableness based on 2 sentencing
disparity must establish that he is “similarly situated” to those who received lesser
sentences. Jd.

We have held that defendants like Vaughn, who cooperate with the United
States and enter a plea agreement are not similarly situated to defendants like Chin,
who provide no assistance to the United States and proceed to trial. See United
States v. Williams, 526 F.3d 1312, 1323-24 (11th Cir. 2008). As we have
explained,

There is no unwarranted disparity even when the sentence the

cooperating defendant receives is “substantially shorter.” “On a

practical level, it would seem patently unreasonable to endorse a

regime in which a defendant could steadfastly withhold cooperation

from the authorities and then cry foul when a coconspirator benefits

from rendering substantial assistance to the government.”

Docampo, 573 F.3d at 1101 (internal citations omitted).

Here, Chin and Vaughn were not similarly situated. Chin went to trial,
while Vaughn took responsibility for his crimes by pleading guilty and received a
corresponding reduction in sentencing. And even more significantly, Chin had a
higher criminal-history level of V, while Vaughn’s criminal-history level was III,

Finally, defense counsel specifically asked the court to adopt a base offense
level of 32 and a criminal-history category of V, which led to an advisory
sentencing guideline range of 188 to 235 months. Later, defense counsel requested

a downward variance of 120 to 188 months and argued that if the district court
20
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chose not to vary downward, then a 188-month sentence ““would result in a
reasonable and not greater than necessary sentence.”

The district court agreed with and adopted the initial base level offense set
forth by the defense of the 188 to 235 months. It expressly considered Chin’s
abusive upbringing, the negative influences from his time in prison, the love from
his family, and his apology during sentencing. And after accounting for all of
those considerations, it chose to sentence Chin to the low end of the guideline
range: 188 months—precisely what defense counsel agreed ““would result in a
reasonable and not greater than necessary sentence.”” We find no abuse of
discretion.

V.
For the foregoing reasons, we affirm on all issues.

AFFIRMED.
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TOP DEFRNTION w f >

Kilo {or Key)

in this reference a Kilo would be 2.2 pounds werth of drugs which is one of the
{argest most ysed measurements when it comes to cocaine and marijuana. Most
big dealers deal in multiple amount of kilos 20-40 a month. Medium dealers deal in
1-5 kilos a month and small dealers deat only in grams, some never to see a kilo of
anything. A Kilo of cocoaine has a street worth of $18,000-$25,000 with a purchase
price of $12,000-$15,000. A Kilo of Marijuana {or a brick because it is shrink-
wrapped and vaccuum sealed for transport like Folgers coffee) has a street valug
of 52000. It can be purchased in bulk for about 809 of that value which is 2 fair
price. Many dealers and middlemen involved in the life tatk about “Kilo's" in the
phonetically similar "key" and speak as locksmiths or keys as "car keys" you have to
drop off to a customer.

Man 1; It's been nice talking to you but | have lo go see 3 man about some keys
{kito's). 1 have my locksmith with me (trusted friend).

Man 2: (Understanding the metaphor but confusing the conversation in case they
are being eavesdropped on} OK.. swing by when you finish, We'll put them keys on
a ring when you get back. (Mearing we will divide and bag up the drugs when you
return.}

by Johnny Bravo April 23, 2005

@@= ©
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UNITED STATES COURT OF APPEALS

FOR THE ELEVENTH CIRCUIT
ELBERT PARR TUTTLE COURT OF AFPRALS BUILDING
5 Forvyth Street, LW,
Aflants, Geoegia 30303
David 1. 8mith For ndes and foems visht
Clewk of Court rwyw.oal LOXOUrS gov
May 31, 2018

MEMORANDUM TO COUNSEL OR PARTIES

Appeal Number: 16-14691-CC
Case Style: USA v. Leslie Chin
District Court Docket No: 2:14-cr-00135-SPC-CM-]

This Court requires all counsel to file documents electronically using the Electronic Case Files ("ECF™)
system, uniess exempted for good cause. Enclosed is a copy of the court's decision filed today in this appeal.
Judgment has this day been entered pursusnt to FRAP 36, The coart's mandate will issue at a later dats in
accordance with FRAP 41(b).

The time for filing & petition for rehearing is governed by 11th Cir. R. 40-3, and the time for filing a petition
for rehearing en banc is governed by 11th Cir, R. 35-2. Except as otherwise provided by FRAP 25(a) for
inmate filings, a petition for rehearing or for rehearing en banc is timely only if received in the clerk's office
within the time specified in the rules. Costs are governed by FRAP 39 and 11th Cir.R. 39-1, The timing,
format, and content of @ motion for attorney's fees and an objection thereto is governed by 11th Cir. R. 392

and 39-3,

Please note that a petition for rehearing en banc must include in the Certificate of Intetested Persons a
completelistofallpersonsandanﬂﬁesﬁstedonaﬂcmﬁﬁcntespmviouslyﬁledbymypmyintheappeus;m
11th Cir, R. 26.1-1. In addition, a copy of the opinion sought to be reheard must be included in any petition for
rehearing or petition for reheating en banc. See 11th Cir. R. 35-5(k) and 40-1.

Counsel appointed under the Ctiminal Justice Act (CJA) must submit a voucher cleiming compensation for
time spent on the appeal no later than 60 days after either issuance of mandate or filing with the U.S. Supreme
Court of a petition for writ of certiorari (whichever is Iater) via the eVoucher system. Please contact the CJA
Team at (404} 335-6167 or cja_evoucher@call.uscourts.gov for questicns regarding CJA vouchers or the
eVoucher system,

For questions concerning the issuance of the decision of this court, please call the number referenced in the
signature block below. For all other questions, please call Jylie F. Cohen, CC at (404) 335-6170.

Sincerely,
DAVID J. SMITH, Clerk of Court

Reply to: Jeff R. Patch
Phone #: 404-335-6161

OPIN-1 Nix of Issuence of Opinion
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IN THE UNITED STATES COURT OF APPEALS

FOR THE ELEVENTH CIRCUIT
No. [6-14691-CC
UNITED STATES OF AMERICA,
Plaintiff - Appellee,
Versus
LESLIE CHIN,
Defendant - Appellant.

Appeal from the United States District Court
for the Middle District of Florida

BEFORE: TIOFLAT, ROSENBAUM, and BRANCH, Circuit Judges.
PER CURIAM:

The petition for panel rehearing filed by Leslie Chin is DENIED,
ENTERED FOR THE COURT:
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IN THE UNITED STATES COURT OF APPEALS

FOR THE ELEVENTH CIRCUIT
No. 16-14691-CC
UNITED STATES OF AMERICA,
Plaintiff - Appellee,
VOrsus
LESLIE CHIN,

Defendant - Appellant.

Appeal from the United States District Court
for the Middle District of Florida

BEFORE: TIOFLAT, ROSENBAUM, and BRANCH, Circutt Judges.
PER CURIAM:

The Petition(s) for Rehearing are DENIED and no Judge in regular active service on the Court
having requested that the Court be polled on rehearing en banc (Rule 35, Federal Rules of
Appellate Procedure), the Petition(s) for Rehearing En Banc are DENIED.

ENTERED FOR THE COURT:

%msm‘ms JUDGE
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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF FLORIDA
FORT MYERS DIVISION

UNITED STATES OF AMERICA
Case Number: 2:14-cr-135-FtM-38CM
USM Number: 61768-018

Mark J. O’Brien, CJA
Sulte 330

511 W Bay St

Tampa, FL 33606-3533

JUDGMENT IN A CRIMINAL CASE

The defendant was found guilty to Counts One and Two of the Indictment. Accordingly, the Court has adjudicated that the
defendant is guilty of the following offenses:

LESLIE CHIN

Date Ofonse Count

Iitle & Section Nature of Qffenss Concluded Numberis)
21 U.8.C. &8 B41(a)(1), Conspiracy 1o Posspes with Intent 1o Distrbute 2005 through 201 One
u;(g‘)gmun«u.%fmmm Five or Mora iiiograms of Cooaine o
an
21 U.8.C.§ 841(a)1) and Possession with ntent of Distribute a Quartity of September 21, 2011 Two
S841B)1)C) and Cocalne
18USC.§2
mammammnmmlnmmangmﬁmbm The sentence is imposed pursuant io the
smnﬁmmfomMofwMumadmwbyUnmwmusmm;

WlsommmedefendantshannoﬂfymaUnhadShhulhmeyformlsdemhsodmofanydmngaor
mm r:; malling address ugti all ﬁne:,a restitution, eog: and sp;:hl assassments hlpuee;by mhpﬁTc:ﬂ gre
fully paid. If orderett to pay restitution, the defen nt shall notify the court and United States sttorney material cha

in the defendant's economic circumetences. & e

Date of Imposition of Sentence:
June 27, 2016

Rl POLSTER CHAPPELL
UNITED S8TATES DISTRICT JUDG

Juneﬁ, 2018

mmm.mmn.mﬂnﬂmn
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Leslia Chin
2:14-0r135-FtM-30CM

IMPRISONMENT
Thudeibndamlaherebymnmadbﬂieeultodynfmnumndsmmmuofﬁbombbunmma
fotal term of 188 months. The tarm of impriscnment imposed by this judgment shall run concurrently, but not coterminous,
with the defendant's term of imprisonment imposed pursuant to the judgment in Docket Numbers 11-CF-834 and 12-CF-
€81 imposed in the Charlotte County Gircult Court and Docket Numbsr 11-CF-18847 imposed in the Lee County Clrcult
The Court makes the following recommendations as 1o Incarceration:

Incarceration in a facllity closs to home {Coleman Corractional or Miaml, Florida)

The defandant Is remanded to the cuatody of the United States Marshal.

RETURN
I have executed this judgment as foliows:
Dafendant delivered on fo
at , With a certified copy of this [udgment.
UNITED STATES MARSHAL
By

Deputy U.S. Mershal

AD 2458 (Rav. 4009} Judgmant In & Criminal Case
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Laslle Chin
2:14-cr-136-FM-38CW

SUPERVISED RELEASE

Upon release from Imgrisonment, the defendant shall be on supervisad release for a term of § years on Count 1;3
yarrs on Count 2, concurrent.

ﬂnedefnnd-ntshallmpnnbmapmbaﬂonoﬂbelnmembwhimmedmndaMhmwmmnmﬂ
of release from custody of the Bureau of Prisons.

Tha defendant shall not commit another federal, stabe or local crime,
The defendant shal not llegally possess a controlled substance.

For offenses commBted on or efter Seplember 13, 1994;

mmmydwmlgmqummwﬂmwmntmmCmMMmlnmm. The Court ordars the
defendant to submit o random drug tsefing not 1 exceed 104 tests per year.

The defendant sihell mlmsmamam.dmmmm.ormyuﬂmdmgammm
Hﬂshdmnthnpnsssaﬂmoramdﬁuﬁnnowgaﬂon, It shall be a condition of supervision that the defendant
pay any such fine or restitution that remains wunpaid at the commencement of the term of supervision in ancordance with the
Mﬂnomenhﬁfoﬂhhﬂn&tniﬂMoWmedﬂnMdﬂmmdﬁnmt
The defendant shall comply with the standard conditions that have been adopted by this court (set forth below).
mdehnmmmmmplymﬂwaddﬂhnalmmMMdm.
STANDARD CONDITIONS OF SUPERVISION

1 medsfmmuhanmmmmdmmmmembmmamnwpmm
2 Thodufmﬂam:hallmpﬁhhpmbaﬁonomoerhammnerandfrequencymchdbytheoourtorpmbaﬁm

3. ThedefnndantshallmwmﬁlllyalImuklesbyﬂlepmblﬂonMandbﬂowmmmwomofmapmbaﬂm

4, The defendant shall support his or her dependents and mest othar family responsibilities;
5. Thedefendmtshallworkmguhﬂyatahwmoccuptﬂon,unhssemedbymepmhatbnomuarformw i
tralning, or other acceptable reagons; .

6. Thadebndmahallmﬁ&tlumhutbnoﬁuratlusthnﬂﬂ]dmpriorlnanydmngeinmidencenr
employment;

7. The defendant shall refrain from excessive use of aloohol and shall not purchase, possess, use, distribute, or
administer any controlled substance or any paraphemalia related to any controlled substances, except as

prescribed by a physicien;
B The dshnds:nt shall not frequent places where controllag substences sre llegally sold, used, distributed, or

9. ThadofendantshalnotassodatawﬁanypmnsengagedIncrbnhllacuvllyandshaunotmmany
person convicted of a feiony, unhugmmdpenniasionhdoanbymepmbatlonofﬂmn

10.  The defendant shall permltaprobalionofﬁwbvlﬂhlmorheratanyllmathomeoulnwhareandshalpomﬂt
Wmdmymmmmphhwwbymopmbaﬁonm

AD 245B (Rev. 4/09) Judgment in a Crimine! Case
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LesRe Chin
2:14-cr-135-FiM-38CM

11.  The defendant shal notify the probation officer within mniy-lwo(n)hnuuofbdnganmdorqueaﬂonadhy
a law enforcement officer:

12.  The defendant shall not enter Into any agreement to act as an informer or a speciaf agent of a law enforcement
agency without the parmission of the court;

13 Asclraehadhyhuwobﬁonoﬂbw.ﬂndeﬁndmtd\anmﬂfymkdmdmmmmmwbyh

defendant’s criminal record or personal h or characteristios, and shall permit the probation officer ko make
Mnm:mumﬁmmudmm% compliance with such notification requirement,

ADDITIONAL CONDITIONS OF SUPERVISED RELEASE

2, Thedefandmshanpmwaeﬂnpmbwonofﬁnumsbmqumbdﬂnmmmnmﬁon.

3. Theddandmtshaﬂstbmlbammofhhmmddm.planeofhzsheas.anymunlhundsrh
defendant's contrel, computer, or vehicle, conducted by the Unlted States Probation Officer at a reasonable tima
andharaamabhmnna-.bmdupmmnaﬂesunpldonofmntmbmdoravldanooofnvlohﬂm ofa
condition of release, Failure to submit to a search may be grounds for revocation. The dafendant shall inform any
oﬁnrmidmhﬁuthepmmbunnyhesubjaﬁbamhpumwﬂhmhmm

4. ThemmahalooopemhhmsmhuﬂmofDNA.astbyumbaﬂonmn

Themandmrydnummqummofﬂlammcrmecqnmm“ﬁnpuud. The Court orders the
dsfandmttnsuhmltbmndwndmgbsﬂmmtbmuﬂﬂhﬂperym

AD 2458 (Rov. 4/08) Judgmant In & Criminal Cage
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Lealle Chin
2:14-<r135-FiIN-380M

CRIMINAL MONETARY PENALTIES

mufammmummfwamawmmmmmlmmmmmmmd
peyments set forth In the Schedule of Payments.

Total Asscosment Jotal Fine Toial Rextitution
$200.00 $0 $0.00
SCHEDULE OF PAYMENTS

Havlngasaasudmadehndanfaablmybpay,pnyrnenlofﬂnbhlwﬁnmalmonmrymlﬂuahdlbeduom

Special Assesement in the amount of $200.00 Is due in full and immedietely,

(ﬂ':tI'BPM mwmnumﬁmmmmmmmmmu.m(a)m inciuding cost of prosscution and
court cos

Thedd’endurllshalpayinﬂemtonsnyﬁneormﬂh:ﬂonofmmﬂnn $2,600, unleas the fine or restitution Is paid
fin ful bohuﬂnﬁﬂoenﬁdaynﬁsﬂndabufﬂwhdgmm. pursuant to 18 U.S.C. § 3612(1). All of the payment options on
the Schedule of Payments may be subject to pendlieefordelnquencyanddsfsult,mmntb 18 U.8.C. § 3872(p).

Pawm??smmgmluhﬂnmmwdenmmwmmﬂmpm. {3) restitution interest,
b- (]

WWNNM“M”WWWT 110, 110A, and 1134 of Thtie 1 United States Code, for offensas commitied
on of afier Seplember 13, 1964 but batore Apri 23, 1996, oo " . -

AQ 245B {Rav. 4/08) Judgment in x Criminal Case
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Leslle Chin
2114-or-135-FtM-35CM

DENIAL OF FEDERAL BENEFITS
(For Offenses Committed On or After November 18, 1988)

FOR DRUG TRAFFICKERS PURSUANT TO 21 U.8.C. § 862

IT IS ORDERED that the defandant shail be:

‘Ineligible for all federal benefiis for a period of 6 years,

Pursuantto 21 us.c.sasz(d).mu-nuofmhmaounmmwm,m.mn
Security, health, disabilfity, veterans bmcﬂt.pubﬂchomlng.woﬂmslmﬂnrhuuﬂt,ormyuﬂmbmmwhm

payments or seivices are required for sRgibiiity. The clerk Is responsible for sending a copy of this page and the
Rirst page of this Judgment to:

Denial of Fedaral Benefits ram, U.8. maJmmmJWMm.mmm
N.W., Washington, DC 20531, Prog hepe

AQ 2458 (Rov. 4/08) Judgment It a Criminal Casa
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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF FLORIDA
FT. MYERS DIVISION

United States of America, File No. 2:14-¢cr-135-FtM-38CM
Plaintiff,
V. MEMORANDUM AND ORDER
Leslie Chin,
Defendant.

This matter is before the Court on the Defendant’s Motion for New Trial pursuant
to Fed. R. Crim. P. 33(a). For the following reasons, the Motion is denied.
BACKGROUND

After a seven-day trial in late February and early March 2016, a jury convicted
Defendant Leslie Chin on charges of conspiracy to possess with intent to distribute five
kilograms or more of cocaine and possession with intent to distribute cocaine. The jury
acquitted Chin of conspiracy charges with respect to crack cocaine and marijuana.

During the trial, three witnesses described Chin’s involvement in the conspiracy:
Harold Coleman, Gary Williams, and Antonio Hill. Mr. Hill testified that he was
acquainted with Chin’s co-Defendant, Jerome Vaughn, and that he regularly bought
drugs from Vaughn. (Deft.’s Mot. (Docket No. 239) Ex. 1 at 34-35.) According to Mr.
Hill, in 2011 Vaughn introduced him to Vaughn’s cocaine supplier, an individual

nicknamed “Bless.” (Id. at 36-37.) Mr. Hill testified that he was present when “Bless”

AQ32
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sold Vaughn nine ounces of cocaine on two separate occasions. (Id. at 38, 40.) When
asked if he could identify the man he knew as “Bless,” Mr. Hill testified that he did not
recognize anyone in the courtroom as “Bless.” (Id. at 41.) Other witnesses, however,
testified that Chin’s nickname was “Bless.”

Chin now contends that newly discovered evidence warrants a new trial under
Rule 33. The evidence at issue is two letters from Mr. Hill to Jerome Vaughn’s attorney.
The attorney received these letters before trial, but did not provide them to Chin’s
attorney until June 2016, more than three months after trial. In the first letter, Mr. Hill
states that he “didn’t know the guy Chin (Bless) mistaked him for a different guy. ...l
never saw [Jerome Vaughn] with Chin AKA Bless. I don’t even know him.” (Deft.’s
Mot. Ex. 2 at 3.) In the second letter, he repeats that “[t]he information I told the agents
was a mistake on my behalf. I don’t know the guy Lesli (sic) Chin AKA Bless. I was
scared at the time and got confused. I know Jerome Vaughn but, I cant (sic) say that he
has ties with Chin.” (Id. at 4.)

DISCUSSION

To warrant a new trial under Rule 33 on the basis of newly discovered evidence, a
criminal defendant must establish that (1) the evidence was newly discovered after trial,
(2) defendant was diligent in discovering the evidence, (3) the evidence is not merely
cumulative or impeaching, (4) the evidence is material, and (5) the evidence is “of such a

nature that a new trial would probably produce a new result.” United States v. Hall, 854

F.2d 1269, 1271 (11th Cir. 1988). The Government does not dispute that the evidence

was newly discovered, that Chin was diligent in discovering it, and that the evidence is
2
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material. The Government argues that the newly discovered evidence is merely
impeaching as to Mr. Hill, and that even with this evidence, Chin would have been
convicted.

The Government notes that it presented substantial evidence at trial establishing
Chin’s participation in the cocaine conspiracy. This evidence included the testimony of
co-conspirators Coleman and Gary that established Chin’s extensive participation in the
conspiracy. In addition, law enforcement secured Chin’s cell phone during a traffic stop,
and on the cell phone found photographs of both large amounts of cash and of apartments
and houses that the conspiracy used to store and/or distribute the drugs. Thus, the
Government argues, even without Mr. Hill’s testimony, the evidence at trial regarding
Chin’s guilt was overwhelming.

Chin argues that Hill’s recantation is significant because Hill testified that
someone with the nickname of “Bless” sold large amounts of cocaine to Jerome Vaughn.
Even though Mr. Hill did not identify Chin as “Bless” in the courtroom, because other
witnesses testified that Bless was Chin’s nickname, Mr. Hill’s identification of “Bless™ as
a participant in the conspiracy was a crucial element in building the case against Chin.
Chin’s attorney attacked Hill’s credibility using his long sentence and his desire for
substantial-assistance credit, but presumably could have impeached Mr. Hill even further
had he known of these letters before trial.

In Chin’s interpretation of the letters, Mr. Hill is now claiming that he did not see
Jerome Vaughn with anyone named Bless, and thus Mr. Hill’s trial testimony regarding

the drug transactions between Vaughn and Chin is suspect. But read literally, Mr. Hill
3

A034



Case 2:14-cr-00135-SPC-CM Document 249 Filed 11/07/16 Page 4 of 5 PagelD 2002

only states that he did not see Jerome Vaughn with Leslie Chin and that he did not know
Leslie Chin. The letters do not say that Mr. Hill did not see Vaughn with someone
known as “Bless” or that Mr. Hill made up the entire situation. And given Mr. Hill’s
failure to identify Chin in the courtroom, the letters are not inconsistent with his trial
testimony.

The Government is correct that the evidence against Chin was substantial. Chin
has failed to establish that a new trial with this new evidence would probably produce a
different result.

Nor is an evidentiary hearing required on this Motion. Chin contends that the
Eleventh Circuit Court of Appeals requires district courts to hold evidentiary hearings on
motions for a new trial under Rule 33. But the cases on which he relies involved recanted
testimony from an accuser and exculpatory testimony from a co-Defendant. United

States v. Culliver, 17 F.3d 349 (11th Cir. 1994); United States v. Gates, 10 F.3d 765

(11th Cir. 1993). Those are very different situations than that at issue here.

An evidentiary hearing is not required in all motions for a new trial based on
newly discovered evidence. United States v. Phillips, 177 F. App’x 942, 960 (11th Cir,
2006). If a case “does not involve a “unique situation,’ such as a key witness recanting
his testimony or a non-testifying co-defendant later exonerating his alleged co-
conspirator” the trial court need not conduct an evidentiary hearing. Id.; see also

Andrews v. United States, 634 F. App’x 259, 263 (11th Cir. 2015) (noting that case

presented “no unique situation warranting an evidentiary hearing”); United States v.

Jernigan, 341 F.3d 1273, 1287-89 (11th Cir. 2003) (no evidentiary hearing required when
4
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trial court concluded that newly discovered evidence was unlikely to have generated a
different result at trial). Indeed, when “the district court had the opportunity during trial
to analyze the credibility of the witnesses that [defendant] tried to impugn” and “was
highly familiar with the testimony of the government’s witnesses,” the trial court’s
determination that an evidentiary hearing was not required is well within the court’s

discretion. Phillips, 177 F. App’x at 960-61; see also United States v. Schlei, 122 F.3d

944, 994 (11th Cir. 1997) (A defendant is not entitled to evidentiary hearing on motion
for new trial if “the acumen gained by a trial judge over the course of the proceedings
[made him] well qualified to rule on the [motion] without a hearing.”).

This Court heard all of the evidence in this case. The evidence against Chin was
substantial and overwhelming. The letters do not raise any “unique situation” that
requires further record development. Even without Mr. Hill’s testimony, or if Mr. Hill’s
testimony had been impeached using his statements in the letters, the result of the trial
would have been the same. A new trial is not warranted, and an evidentiary hearing is
not required.

CONCLUSION
Accordingly, IT IS HEREBY ORDERED that Defendant’s Motion for New

Trial (Docket No. 239) is DENIED.

Dated: November 4. 2016

s/Paul A. Magnuson
Paul A. Magnuson
United States District Court Judge
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