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_ IN THE :
APPELLATE COURT OF ILLINOIS
FIRST DISTRICT: .

Nicholas R. Ford,
Judge, presiding.

THE PEOPLE OF THE STATE OF ILLINOIS, ) Appeal from the
‘ ) Circuit Court of
Plaintiff-Appellee, ") Cook County.
) ) .
V. ) No. 11.CR 20340
_ )
ELEBE—R’-PFOX, ) Honorable
)
)

Defendant-Appellant.

JUSTICE PUCINSKI delivered the judgment of the court.
Presiding Justice Fitzgerald Smith and Justice Cobbs concurred in the judgment.

ORDER

§1 . Held: The sentencing order should reflect a single conviction and sentence for the first
degree murder conviction alléged in Count 10, and defendant’s aggravated battery
conviction is affirmed. Remanded for correction of the mittimus.

92 Following a bench trial, defendant Elebert Fox was found guilty of eight counts of first
degree murder, one count of aggravated battery with a firearm, and two counts of unlawful use or

possession of a weapon by a felon (UUWF). The trial court merged the murder counts and

;_--_;:_—_—;;semenced:detendantLté——a:té'ti-l:cjth’U"yearSﬂn“prispn. Un-appeal, defendant contends that we
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- should vacate his cenviction for aggravated battery with a firearm because it is a lesser-included
offense df the felony murder offenses that were based on him murdering Webster Gater during
the course of committing aggravated battery with a firearm of Twan Fox. Defendant further
contends tlrat we sheuld vacate all but one of his first degree murder convictions, and hel
challenges the count numbers that are listed on the sentencing order. For the reasons below, we
affirm defendant’.s:.convietion»fOr aggravated'-battery (Countv 30). With respect to the first degree-
murder convictions, we afﬁrm the knowing first degree murder conviction alleged in Count 10,
the felony murder convictions (Counts 4, 8, and 12) and the other. knowing first degree murder
convictions (Counts 6, 16, 20, and 24) are merged into Count 10, and we remand with directions
for the trial court to correct the mittimus to reflect only one single ﬁrst‘degree 'murder conviction

and sentence in Count 10.

13 Defendant’s conviction arose from a shooting incident that took place during the early

v meming_hours of October 29, 2011, which led tq the death of the victim, Webster Galer. On tlle
'day in question, while defendant and his. brother, Twan Fox, were arguing outside in a 'gangulay,
defendant pointed a gun at Twan, shot him three times in the legs, and ran threugh t.he gangway.
Defendant heard someone scream behlnd him, which startled lrim, so he turned eround, shot his
gun again at Gater, and ran. Gater died as a result of a gunshot wound to the head. After the
incident, Twan was treated for three gunshot wounds and was dragnosed with a paralyzed foot A

|357 semiautomatic handgun was recovered from the sidewalk in the gangway An expert in

DNA field analysis testified that defendant s DNA could not be excluded from the DNA profile

ldentlf ed on the recovered handgun
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14 »Fc.)llowing'clo_sing argument,‘ the trial court found defendant not guilty on five attempted
murder counts, three felony murder counts based on hirnr' committing the offense durtng the
commission of attem_pted 'murder of Tvvan, nine intentional murder counts, and four knowing
ﬁrst. degree. murder counts. However the trial court found defendant guilty of three counts of
felony murder based on: aggravated battery of Twan (Counts 4, 8, and 12), five counts of
knowmg murder (Counts 6, 10, 16, 20, and 24), one count of aggravated battery with a firearm
(Count.30), 'and two counts of UUWF (Counts 31 and 32). At sentencing, the State discussed the
counts and_sentence as follows: | |
“In front of you are 2 number of counts that you found him guilty on, but I think |
the main two counts are _vvprobably count ten, which is a murder count, and count 30,

- _  which is the aggravated battery of [sic] with a firearm count.

On count.ten, judge, to my calcula_ti_ons‘,thet.defendant,..the..m.inimvum~~is-45—year-svin

the Illinois Department of Corrections, and maximum is life. On count 30, agg batt. with
a fi rearm is 6 to 30 years in the [llinois Department of Corrections.”
15  Prior to'the trial court pronouncmg its sentence, it stated “First of all [I] mdlcate that
counts 4, 8,10, 12, 15 [szc], 16 19 [sic], 20, and 23 [sic] will merge. Those are all convictions I
entered on the defendant for ﬁrst degree murder.” The trial court sentenced defendant to a total
of 90 years in prison: 50 years for first degree murder; 30 years for dlschargmg the weapon that

‘prox1mately caused death 10" years for aggravated battery with a ﬁrearm to be served

consecutively; and. 10 years for UUWF to be served concurrently with the other sentences. This

appeal followed.
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' | 6> On appeal, de:fendant_ contends th?t we should vacate his convicti_on and sentence for
aggravated battery because it is a lesser-included offénse of his felony murder offenses and that
we should vacate all but one qf his first degree murder convictioné, as judgment and sentence
can only be entered on the mo%t éerious offense when there are multiple convictions entered.on
one act. Defendant requests that we correct the mittimus to reflect one convictlion for first degree
murder and to accurately reflect the trial court’s oral pronouncement of its not guilty findings on

Counts 15, 19, and 23.

97 “[Wilhen a defen’dant is chargéd in several counts with a single offense and multiple
convi;:tions have been entéred, the ‘one-act, one-crime’ doctrine- provides that judgmént and
sentence may be entered only on the most serious offense” (People v. Smith, 233 Ill. 2d 1, 20
(2009)), and “the less serious offenéé should be vacated” (People v. Artis, 232 I.ll. 2d 156, 170 -

(2009)). To determine the most serious offense, we éompare the relative punishments for each

offense, as the legislature would mandate a greater punishxﬁent for the offenses it considers more
serious.. Artis, 232 1I1. 2d at. 170. “{I]n situations where the_ degree of the offenses and their
sentencing classifications are identical, this court has also considered which of the convictions
has the more culpable mental state.” Id. at 170-71.

98 - We revié_w de novo the iséues of whether a-'defendant was improperly convicted of
multiple offenses based on the same act and whether one conviction is a lesser-included offense

of another. People v. Nunez, 236 111 2d 488, 493 (2010). Issues involving the one-act, one crime

doctrine may be reached under the second prong of the plain error doctrine, as the integrity of the
Jjudicial process is implicatéd. Nimez, 236 11 2d at 493. Finally, pursuant to Supreme Court Rule.

615(b)(1) (eff. Jan. 1, 1967), we have authority to directly order the clerk of the circuit court to

-4-



~  aggravated battery, and Counts 6, 10, 16, 20 and 24 the knowing murder counts. See_People_v
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make corrections to a sentencmg order, and therefore, remand is not necessary to correct a
sentencmg order.. People v. Walker, 2011 IL App (1st) 072889- B, 1[40

99 As an initial matter, we note that when the trial court issued its ruling, it found defendant
not guilty of the first degree murder offenses alleged in Counts 15, 19, and 23, and it found him
guilty of the first degree murder offense alleged in Count 24. However at sentencing, the trial
- court incorrectly stated that Counts 15, 19 and 23 were mcluded in the first degree murder counts
that it merged, and it did'not include Count 24 when it stated as follows: “First of all [I] indicate
that counts 4, 8, 10,.12, 15, 16, 19, 20, and 23 will merge. Those are all convictions I entered on
the defendant for first degree murder.” Because tne record indicates that the trial court intended
to merge all the first ‘degree murder eounts of which it found defendant.guilty, the first degree

murder counts that merged are Counts 4, 8, and 12, the felony murder counts based on

| | Jones, 376 1ll. App. 3d 372, 395 (2007) (oral pronouncement of the trial court controls).

| 10 . The trlal court convicted defendant of multiple counts of ﬁrst degree murder. However
these convictions were based on one physical act, namely the shooting and killing of Gater.
Pursuant to the-one-act, one-crime doctrine, the less serious offenses should be yacated. Artis,
232 Ill. 2d at 170. Here, the trial court expressly noted that the first degree murder counts
merged. However, it did not indicate - which count they merged into and whlch count it imposed

~ sentence on as the most serious offense. Therefore to determme which count the other counts

- merged into and which count the trial court imposed sentence on, we must determine which first

degree murder count was the most serious, and if we cannot do 50, we must remand. Jd. at 177 -
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' (“when it cannot be determined which of two or more convictions based on a single physical act

is the more serious offense, the cause will be remanded to the trial court for that determination™).

f11  First, defendant contends, and the State concedes, that Counts 4, 8, and 12, the felony
murder counts, are less serious than the knowing murder offenses. We agree. Because Counts 4,
8, and 12 allege that defendant shot and killed Webster “during the commission of a forcible
felony,” namely the aggravated battery of Twan, these counts.involve a less culpable mental state
than the knowing first degree murder convictions under section 9-1(a)(2). People v. Cortes, 181
111 2d 249, 282.(1998) (“A killing that occurs when acts are performed with intent or knowledge
' involt/es a more culpable mental state than does-a killing that occurs in the course of a felony.”);
People v. _Walkef, 392 IIl. App. 3d 277, 287 (2009) (“felony murder requires no mental state,

independent of the mental state of the predicate felony”). Therefore, because Counts 4, 8,and 12

~ are less serious than the knowing first degree murder convictions, the mittimus should.not reflect

convictions on these counts, as they merged into the most serious first degree knowing murder
conviction. Peaple v. Betance-Lopez, 2015 IL App-(2d) 130521, § 61 (“The effect of 5 trial court
merging one conviction into another conviction is vacatur of the merged convictionQ”); Walker,
2011 IL App (1st) 072889-B, § 39 (“When multiple murder convictions have been entered for
the same act, only the conviction for the most serious charge should be reﬂected on the mittimus,

and convictions on the less serious charges must be. vacated 2.

712 From the remaining first degree murder offenses, Ccunts 6, 10, 16, 20, and 24, we must -

determine which count contains the most serious offense.

113 We first examine the relative punishments for the offenses to determine which one: is

mcst serious. Artis; 232 1I1. 2d at 170. The sentencing range for first degree murder is 20 to 60




_ 114 The next issue is whether Count 10 or Count 24 is the most serious_offense. Defendant
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years. 730 ILCS 5/5-4.5-20(a) (West 2010). Howe_ver, Counts 10 and 24 allege that defendant

“personally discharged a firearm that proximately caused death.” Therefore, these two charges

 were eligible for sentencing enhancements pursuant to section 5-8- ~1(a)(d)(iii) of the Unified

Code of Correctlons which provndes that “25 years or up to a term of natural life” shall be added

to the prison term “if, during the commission of the offense, the person personally discharged a

firearm that nroximately caused great bodily harm, *** or death to another person[.]” 730 ILCS
5/5-8-1(a)(d)(iii) (West 2010). Accordingly, as Counts 10 and 24 were subject to the sentencing

enhancement, the: punishment for-these offenses was greater than the punishment for the first

~degree murder offenses in Counts-G, 16, and 20. Thus, Counts 10 and 24 are more serious than

the offenses in Counts 6, 16, and 20. See Artis, 232 111. App. 2d at 170. The mit'timus.should not

reflect convictions or sentences for Counts 6, 16, and 20.

contends fhat Count 24 is the most serious offense, but the State argues that it is Count 10.-

Because these counts were subject to the same sentencing range, to determine the most serious
offense, we must examine which offense has the most culpable mental state. 4rtis, 232 1Il. 2d at
170-71. Both Counts 10 and 24 allege that defendant violated section 9-1(a)(2) of the Code,

which provides that “[a] person who kills an individual without lawful justiﬁeation commits first

. degree murder if, in performing the acts which cause the death *** (2) he knows that such acts

create a strong 'prob.ability of death or great bodily harm to that individual or another.” 720 ILCS

5/9-1(a)(2) (West 2010). Count 10 and 24 contam the same allegation and mental state, and

~ provide as follows:
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“HE, WITI-IOUT LAWFUL JUSTIFICATION, SHOT AND | KILLED
WEBSTER GATER WHILE ARMED WITH A FIREARM, KNOWING THAT SUCH

- ACT CREATED‘ A STRONG PROBABILIT? OF DEATH OR GREAT BODILY
HARM TO WEBSTER GATER AND DURING THE COMMISSION OF THE
OF FEI\ISE HE PERSONALLY DISCHARGED A FIREARM THAT PROXIMATELY

CAUSED DEATH[.]”

While Counts 10 and 24 contain the sahe allegation, prior to sentencing, the record indicates that
 the State informed the trial court Ihat Count 10 and Count 30, the aggravated battery count, were
the “main two counts.” Specifically, the State .informed the trial court as follows: “In I’ront of you
aré a ﬁumber of counts that you foImd him guilty on, but I think' the main two counts are

probably count ten, which is a murder count, and count 30, which is the aggraVated battery of

+ [sic] with a firearm count.” The State then informed the trial court that the minimum sentence for

Count 10 was 45 years in prIson; Defense counsel did not take issue with the State’s position. -
Where:the State-reque.sted sentence on Count 10 rather than Count 24 and defendant did not
‘ object, we conclude that judément and sentence should be entered on Count 10. Therefore, the'
mittimus should reflect a single conviction and senfence for Count 10.

915  In reaching our conclusion, we note defendant’s argument that Count 24 is thé most

serious because: it contains the following additional language: “The State shall seek an extended

term sentence in that the murderéd'individual was actually killed by the defendant during the
course of an uriderlying feldny: aggravated battery with'a firearm on Twan Fox[.]” However, the
record does not indicate that the State requested the extended term sentence or that the trial court

imposed an extended term sentence. Therefore, we conclude that this additional language in
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Count 24 is ihapplicable’\&hen determining whether Count 24 is a more serious offeﬁse than
Count 10.

j16 Iﬁ addition, because the felony murder convictions (Counts 4, S, and 1.2) are merged into
.the convictioﬁ. of Cbﬂnt 10, as the most serious rﬁinrder convicﬁon, and because the conviction
for aggravated battery agéinst Twan is not a lesser-included offense of the knowing murder
offense in Count IO;Idefendant’s conviction and sentence for aggravated battery in Count 30 was
proper. BetdncesLopez, 2015 IL App (2d) 130521, 1] 61 (noting that the count that was merged
into another count was “vacated by operat.ion of law”); People v. Griffin, 375 1ll. App. 3d 564,
572 (2007) (“Consequently, althoughv érmed robbery is é lesser-included offeﬁse of felony
murder, it is not a lesser-included offense of intentional murder. [citation.] Accordingly,

defendant’s armed robbery conviction and sentence were proper.”).

917 Finally, defendant contends that the mittimus _incorrectly reflects_that he was_convicted.of

Counts 15, 19, and 23. Here, the trial court orally pronounced that defend%mt was not guilty of -
~ counts 15, 19, and 23. Our review of the sentencing order reveals that the order provides that
defendant was convicted of Counts 15 and 19, but Count 23 ‘does' nét appear on the order as
defendant contends. “When the oral pronouncement of the court and the written order are in
conflict, the oral pronouncement controls.” Jones, 376 Ill.. App. 3d at 395. B_ecause the trial court
orally pronounced that defendant was not guilty of Counts 15 and 19, the mittimus should ﬁot

- reflect these convictions for murder. Howevér, because we have already determined that the .

mittimus should only list one murder conviction and sentence — on Count 10 — defendant’s
request that the mittimus should be corrected to reflect he was. found not guilty on the murder

' chargés in Counts 15 and 19 is moot.
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9 18 For the reasons explained above, defendant’sv convictions for first degree murder (Count
10) and aggravated battery (Count 30) are affirmed, and his convictions for felony murder
(Cdunt§'4, 8, and 12) and .the other knowing murder counts (Coﬁnts 6, 16, 20, and 24) are
merged ini_to Count 10. Accordingly, the mittimus should reflect convictioné and sentences for
aggravated battery (Count 30), UUWF (Count 31),' and the first degree murder offense alleged
in Copnt 10. Therefore, we 'remand with directions for the trial court to correct the rﬁittimus to

accurately reflect these convictions. See Smith, 233 Ii1. 2d at 29.

119 Affirmed in part; remanded with directions.

! The trial court found guilty-of two counts of UUWF (Counts 31 and 32). While the record does
not appear to indicate that the trial court merged these counts, the mittimus reflects that defendant was

convicted of the UUWF offense alleged in Count_3.1...0n_app_e§l,:g§ithegparty:-takes:issue:with.—t- g
e EORVICH O - : '
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