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QUESTIONS PRESENTED FOR REVIEW

Whether a mandatory life sentence for a crime committed by a juvenile that does not
allow him a reasonable opportunity for release violates the prohibition of cruel and unusual
punishment under the Eighth Amendment to the Constitution of the United States as applied to

the states through the Fourteenth Amendment?
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PETITION FOR A WRIT OF CERTIORARI

Walter Collins respectfully petitions for a writ of certiorari to review the judgments of the

Supreme Court of Tennessee and the Tennessee Court of Criminal Appeals in this case.

OPINIONS BELOW

On April 18, 2018, the Tennessee Court of Criminal Appeals entered its unpublished
opinion in this case affirming Petitioner’s conviction and sentence. State v. Walter Collins, ---
3.W. 3d--- (Tenn.2018), 2018 WL 1876333, A copy of the opinion is attached to the Appendix.
A petition to appeal to the Tennessee Supreme Court was timely filed. On August 8, 2018, the
Supreme Court of Tennessee denied the application to appeal. A copy of the order denying the

application to appeal is attached to the Appendix. No Petition for Rehearing was filed.

STATEMENT OF JURISDICTION

The Supreme Court of Tennessee issued the order denying the application for an appeal
on August 8, 2018, No petition for rehearing was filed. This Court has jurisdiction under 28
U.S.C. §1257(a), which states: “Final judgments or decrees rendered by the highest court of a
state in which a decision could be had, may be reviewed by the Supreme Court by writ of
certiorari where the validity of a treaty, or statute of the United States is drawn in question or
where the validity of a statute of any state is drawn in question on the ground of its being

repugnant to the Constitution, treaties, or laws of the United States, or where any title, right,




privilege, or immunity is specially set up or claimed under the Constitution or the treaties or

statutes of, or any commission held or authority exercised under, the United States.”

CONSTITUTIONAL PROVISIONS INVOLVED

This petition involves the following constitutional provisions:

The Eighth Amendment to the Constitution of the United States provides: “Excessive bail

shall not be required, nor excessive fines imposed, nor cruel and unusual punishment inflicted.”

The Fourteenth Amendment to the Constitution of the United States Provides: “No State
shall ... deprive any person of life, liberty, or property, without due process of law; nor deny to

any person within its jurisdiction the equal protection of the laws.”

STATEMENT OF THE CASE

A. Procedural History

On January 13, 2015 the Grand Jury of Shelby County, Tennessee returned indictment
number 15-00211 charging defendant, Walter Collins, with first degree murder, (1, 1-2). The

Shelby County Public Defender was appointed to represent the defendant in the case. (I, 3).

Counsel for the defendant filed a motion to dismiss the indictment on the basis that the

defendant was a juvenile and the minimum punishment for the crime was a life sentence, which




violates the Eighth Amendment to the Constitution of the United States according to the United

States Supreme Court’s decision in Miller v. Alabama, 567 U.S. 460 (2012). (X, 1-2, 3-25)

A trial of the case proceeded on July 18, 2016 before the Honorable Paula Skahan, Judge
of Division One of the Shelby County Criminal Court, and a verdict of guilty of murder first
degree was returned by the jury on July 21, 2016. (I, 47, 53, 59-60). The defendant was
sentenced by the trial judge on July 21, 2016 to a sentence of life in prison for murder first

degree. (1, 61).

The defendant’s motion for a new trial was filed on August 16, 2016. (I, 62). The motion
again raised the issue that the mandatory life sentence was a violation of the Eight Amendment.
(1, 62). The motion was heard and overruled on August 19, 2016. (I, 67). The notice of appeal

was filed with the trial court on August 22, 2016, (1, 69).

The record of the trial proceedings was filed with the Criminal Court Clerk on November
17, 2016. (1-70). The record was filed with the clerk of the Tennessee Court of Criminal Appeals

on December 23, 2016. (1-1X).

Briefs were filed by the appellant and the State of Tennessee and the case was argued on
July 11, 2017. An opinion was rendered by the Tennessee Court of Criminal Appeals on April
18, 2018 affirming the conviction and judgment of the trial court. A copy of the opinion of the

Court of Criminal Appeals is attached to the appendix to this petition.

An application for permission to appeal to the Tennessee Supreme Court was timely filed
on June 7, 2018. The Tennessee Supreme Court denied the application on August 8, 2018. A

copy of the order denying the application is attached to the appendix to this petition.
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At the trial level, and at all levels of appeal in the Tennessee courts, Petitioner raised the
issue of whether the punishment of life in prison could be imposed for a crime committed by a
juvenile without violating the Eighth Amendment to the United States Constitution. In the trial
court, counsel for the defendant filed a motion to dismiss the case based upon this proposition.

(X, 1-2, 3-25)

B. Summary of the Facts

A car owner posted an ad on Craig’s List to sell a car. Walter Collins is a Black male who
was seventeen years old at the time of the offense. He and his two co-defendants, answered the
ad. They went to the car owner’s house to test drive the car. Walter and the other two had made
plans earlier to steal the car from the owner. Walter and one of the co-defendants test-drove the
car. While they were talking to the owner, the third co-defendant came upon the scene and shot
and killed the car owner with a pistol that Walter had given him to facilitate the robbery. Walter
received the mandatory, minimum sentence in Tennessee for murder first degree. He was

sentenced to life in prison.

REASONS FOR ALLOWING THE WRIT

This court should grant this petition to determine whether the mandatory imposition of a
life sentence, which is equivalent to a sentence of life without parole, for the crime of murder
first degree in the case of a juvenile violates the Eighth Amendment to the United States
Constitution’s prohibition against cruel and unusual punishment as applied to the states under the

Fourteenth Amendment.




SUMMARY OF ARGUMENT:

Under Tennessee law, it is murder first degree if a person engages in a felony in which
the victim dies, regardless of whether the defendant caused the death. State v. Utley, 928 S.W. 2d
448, 451 (Tenn.Crim.App.1996). Tennessee Code Annotated §39-13-202(a)(2) states: “First
degree murder is {a] killing of another committed in the perpetration of or attempt to perpetrate

any...robbery.”

The minimum sentence in the state of Tennessee for the crime of murder first degree is
life in prison. Tennessee Code Annotated §39-13-202(c) states: “A person convicted of first
degree murder shall be punished by death, imprisonment for life without possibility of parole, or

imprisonment for life.”

A person receiving a life sentence must serve sixty years in prison before he or she can
be released. The person may receive credit for fifteen percent, or nine years, for good behavior.
That means that the person must serve at least fifty one vears before he is released. There is no
parole from this sentence. The entire sentence must be served. (See below: Argument, paragraph

5)

Walter Collins was seventeen years of age when he committed the felony for which he
was sentenced. Because of the mandatory sentence, he will be at least sixty-eight years old

before he is released. He will be seventy-seven years old if he receives no sentence credits. His




life expectancy is sixty seven years. He has no meaningful chance of release from prison. His

sentence has the same effect as “life without parole.”

The United States Supreme Court has previously decided that “life without parole™
cannot be a mandatory sentence in the case of a juvenile. Such a sentence violates the Eighth
Amendment which prohibits cruel and unusual punishment. Miller v. Alabama, 567 U.S. 460
(2012). The sentencing court must be allowed to consider that the offender was a juvenile,
because children are different than adults and should be treated differently. In all but the rarest of
cases, a person sentenced for a crime committed while still a juvenile must be entitled to a
reasonable chance for release. The law of Tennessee violates this principle when it applies the

minmmum, mandatory sentence of life in prison for murder in the case of a juvenile.

ARGUMENT:

Under Tennessee law, it is murder first degree if a person engages in a felony in which
the victim dies, regardless of whether the defendant caused the death. Staze v. Utley, 928 S.W. 2d
448, 451 (Tenn.Crim.App.1996). Tennessee Code Annotated §39-13-202(a)(2) states: “First
degree murder is [a] killing of another committed in the perpetration of or attempt to perpetrate
any...robbery.” “When one enters into a scheme with another to commit one of the felonies
enumerated in the felony murder statute and death ensues, all defendants are responsible for the
death, regardless of who actually committed the murder and whether the killing was specifically

contemplated by the other.” Utley, supra, 451.

Walter Collins was indicted for murder first degree. (I, 1-2) He was tried and convicted

of murder first degree. (1, 60) He was sentenced to life in prison. (I, 61) Life in prison is the




minimum sentence for this offense in Tennessee. Tennessee Code Annotated §39-13-202(c),
states: “A person convicted of first degree murder shall be punished by death, imprisonment for

life without possibility of parole, or imprisonment for life.”

Because Walter was a juvenile when the offense was committed, this case presents the
issue of whether a life sentence in Tennessee for a juvenile violates the Eighth Amendment to the
United States Constitution, which prohibits cruel and unusual punishment. The cruel and unusual
punishments clause of the Eighth Amendment is made applicable to the states through the
Fourteenth Amendment. Graham v. Florida, 560 U.S. 48, 53 (2010), citing Robinson v.

California, 370 U.S. 660 (1962).

Counsel for the defendant filed a motion to dismiss the indictment on this ground with

the trial court. (X, 3-25) The motion was denied. (VI, 9)

This offense occurred on March 9, 2014. (1, 2, 1V, 87-91) Walter’s date of birth was May
9, 1996. (1, 61) Walter was, thus, seventeen years old at the time of the offense. In Tennessee, a
person must serve sixty years on a life sentence before he is ¢ligible for release. Prior to 1995,
Tennessee Code Annotated §40-35-501(h)(1) stated: “Release eligibility for each defendant
receiving a sentence for imprisonment for life for first degree murder shall occur after service of
sixty percent (60%) of sixty (60) years....” In 1995 the statute was amended. Tennessee Code
Annotated §40-35-501(1)(1) and (2) were added which read: “There shall be no release eligibility
for a person committing an offense, on or after July 1, 1995, that is enumerated in subdivision
(1)(2).” Subdivision (i)(2) states that one of those offenses is “Murder in the first degree.” If that
person receives all possible credits for good behavior, he or she is entitled to a reduction of the

sentence of fifteen per cent, which means that at least fifty-one years must be served. Tennessee
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Code Annotated §40-35-501(i)(1). Vaughn v, State, 202 S.W. 3d 106 (Tenn.2006).' Based upon
the Tennessee Supreme Court’s interpretation of the statute in Vaughn, there is no parole

eligibility on a life sentence.

If Walter is released at the earliest date possible, he will be sixty-eight years old. With no
good conduct credits, he will be seventy-seven years old. The life expectancy of a Black male
born in Tennessee between 1999 and 2001 is 66.86 years; a Black male born in the United States
between 1995 and 2000 is 65.2 years, according to National Vital Statistics Reports, Volume 60,

No. 9. (available at: http://www.cdc. gov/nchs/data/nvsr60/mvsr60_09.pdf) Another study shows

that a Black male born in Tennessee between the years 2004-2006 has a life expectancy of 67.3
years, while a White male can expect to live73.2 years. In the United State generally, Walter’s
life expectancy would be 69.5 years as opposed to a White male of 75.7 years. (Females live
longer than males; 79.0 years for White females in Tennessee as opposed to 74.8 years for Black
females in Tennessee, and 80.8 years for White females in the U.S as opposed to 76.5 for Black
females in the U.S.) (Office of Policy, Planning and Assessment (2010). Life Expectancy in
Tennessee, 2004-2006.) Other studies have indicated that incarcerated persons have a decreased
life expectancy compared to the general population. (Campaign For Fair Sentencing of Youth,
“Michigan Life Expectancy Data For Youth Serving Natural Life Sentence” (2010). (available

at: http://fairsentencingofyouth.org/wp-content/uploads/2010/02/Michi gan-Life-Expectancy-

Data-Youth-Serving-Life.pdf)) Thus, Walter is in the category with the shortest life expectancy.

* Prior to 1995 the parole eligibility date for a person receiving a life sentence was twenty five years. The statute
was amended that year to require a person to serve 100% of the sentence for murder. The statute retained the
provision after the amendment that a life sentence was sixty years. The Tennessee Supreme Court in Vaughn
interpreted the amendment to read that the new release date, in which there is no parole, is after the service of
sixty years, with the possibility of good time credits of 15%, or fifty one years.
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One court has recognized that a person held in prison has a life expectancy of 64 years
and that probably overstates the life expectancy of a minor committed to prison. People v. Buffer,
75 N.E. 3d 470, 481 (111.2017). This court cited a study which said that a person suffers a two
year decline in life expectancy for every year in prison. Id., 481 citing Patterson, The Dose-
Response of Time Served In Prison on Mortality: New York State. 1989-2003, 103 Am J. of Pub.
Health 523, 526 (2013). “The high levels of violence and communicable diseases, poor diets, and
shoddy health care all contribute to a significant reduction in life expectancy behind bars.” /d.,

481-482. Citing United States v. Taveras, 436 F. Supp. 2d 493, 500 (E.D.N.Y. 2006).

This means that Walter Collins, in this case, is probably going to spend his entire life in

prison. He has, in effect, been sentenced to life without parole.

The United States Supreme Court has ruled that children cannot be given the death
penalty. Roper v. Simmons, 543 U.S. 551 (2005) Subsequent to the Roper ruling, the Court ruled
that a sentence of life without parole for a child convicted of a non-homicide offense was too

harsh. Graham v. Florida, 560 U.S. 48 (2010).

After the decision in these cases, the Court ruled that a mandatory sentence of life
without parole violates the Eighth Amendment when applied to a minor. Miller v. Alabama, 567
U.8. 460 (2012). The mandatory sentence is unconstitutional because it prevents the court from
considering the personal attributes that are peculiar to children. “Such a scheme prevents those
meting out punishment from considering a juvenile’s lessened culpability and greater capacity
for change,” citing Graham v. Florida. The court goes on to say that children are constitutionally
different from adults for purposes of sentencing. Id. 471, citing Graham again and Roper v.

Simmons. Subsequently, the Court decided that the Miller ruling meant that children have a

9




substantive protection against mandatory sentencing; that it is not just a procedural rule allowing

them a hearing. Montgomery v. Louisiana, 136 8.Ct. 718 (2016).

The Court points out three significant differences between children and adults. First,
children have a lack of maturity and an underdeveloped sense of responsibility leading to
recklessness, impulsivity, and heedless risk taking. Second, children are more vulnerable to
negative influences and outside pressures, including from their family and peers. They have
limited control over their own environment and lack the ability to extricate themselves from
horrific, crime producing settings. Third, a child’s character is not as well formed as an adult’s
character; his traits are less fixed and his actions are less likely to be evidence of irretrievable

depravity. Miller, 471.

These differences were also recognized by the Court in the Roper case. “First...scientific
and sociological studies ... tend to confirm ‘a lack of maturity and an underdeveloped sense of
responsibility are found in youth more often than in adults and are more understandable among
the young” ..... Tt has been noted that “adolescents are overrepresented statistically in virtually
every category of reckless behavior.”” Roper, supra, 569, citing Amett, Reckless Behavior in
Adolescence: A Developmental Perspective, 12 Developmental Rev. 339 (1992). “The second
area of difference is that juveniles are more vulnerable or susceptible to negative influences and
outside pressure, including peer pressure. This is explained in part by the prevailing
circumstances that juveniles have less control, or less experience with control, over their own
environment.” Id., 569, citing Steinberg & Scott, Less Guilty by Reason of Adolescence:
Developmental Immaturity, Diminished Responsibility, and the Juvenile Death Penalty, 58 Am.

Psychologist 1009, 1014 (2003). “The third broad difference is that the character of a juvenile is
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not as well formed as that of an adult. The personality traits of juveniles are more transitory, less

fixed.” Jd, 569, citing E. Erikson, Identity: Youth and Crisis (1968).

This description of a child’s character fits exactly with the description of Walter’s
character described by Dr. Walker, (V, 12, 17-31). On June 13, 2016 the court heard the
testimony of James S. Walker. Dr. Walker is a forensic neurologist and psychologist. {V, 5) He
has spent most of his career studying violent human behavior. (V, 6) He is licensed in Tennessee
and board certified in the fields of clinical neuropsychology and forensic psychology. (V, 7) He

qualified as an expert in the fields of forensic psychology and neuropsychology. (V, 9)

He performed a comprehensive neuropsychological evaluation of Walter Collins. (V, 9)
He saw him on three separate occasions. (V, 9) He gave Walter a battery of tests. The Mini
Mental State Examination measures cognitive ability, i.e. how well a person can think and
perform mental tasks. (V, 10) It was given to him twice. (V, 11) Walter was unable to subtract a
series of numbers and unable to spell words backwards. (V, 11) The Wechsler Adult Intelligence
Scale measures comprehensive intellectual function. (V, 11) Walter’s 1Q score was 82 which
placed him in the low average range. (V, 12) His reasoning and thinking abilities are not as well
developed as the average person. (V, 12) Walter’s verbal 1Q score was 72. This shows that he
has significant problems with language. (V, 13) He would be able to converse effectively with
only the lower three people out of a hundred. (V, 14) His language skill is two points above the
retarded range. (V, 14) However, his score on non-verbal tasks was over 88, which is the higher

end of low average. (V, 15)

The Peabody Picture Vocabulary test measures a person’s ability to understand what

words mean. (V, 15) On this test Walter scored 75. (V, 15) That would put him at the fifth grade

11




level. (V, 16) The Personality Assessment Inventory and the Roberts Perception Test are used to
assess an individual’s personality style. (V, 16) Both of these tests described Walter as a person
who is very much concerned with how he appears to other people. (V, 17) If he feels that he is

not in a caring relationship with someone it causes anxiety and depression. (V, 17-18)

The Gudjonsson Suggestibility Scale and the Gudjonsson Compliance Scale help to
identify people who are susceptible to giving a false confession, and who are also inclined to
give into pressure and do things that they ordinarily wouldn’t do. (V, 18-20) Walter scored well
outside of the normal limits on both tests showing that he is a very compliant and highly
suggestible person. (V, 21) In fact, the scores are extreme, (V, 26) Dr. Walker diagnosed Walter
with depressive disorder, which means that he disillusioned, despondent, and discouraged when
stressful events occur, and with dependent personality disorder, which means that he tends to
conform his behavior to the desires of others. It is very difficult for him to make a decision on his
own. (V, 23) These disorders are at the clinical level; they cause serious impairment of important
functions. (V, 24) Walter has difficulty with words and putting thoughts together. He has

difficulty standing up for himself. He goes along with the crowd. (V, 25-26)

But the judge who meted out the punishment was not allowed to consider those facts.
Because the mandatory scheme prevents this kind of review, the Miller court deemed it
unconstitutional. What the Court does allow is individualized sentencing in which the court
setting the punishment can consider the fact that the defendant is a child, as well as other

mitigating factors. Miller, 483.

There has been, regarding punishment for minors, “evolving standards of decency that

mark the progress of a maturing society.” Miller, 469. Two cases have been mentioned. Roper v.

12




Simmons held that the Eighth Amendment bars capital punishment for children. Graham v.
Florida held that the Amendment barred life without parole for non-homicide crimes. Miller
went another step and barred mandatory life without parole for homicide. Later cases have

discussed mandatory sentences for any kind of offense for children.

One of these cases is the Sixth Circuit Court of Appeals case of Starks v. Easterling, 2016
WL 4437588 (2016).> As pointed out in the concurring opinion by Justice White, Graham and
Miller together establish that the Eighth Amendment prohibits a sentencing scheme that
mandates a term of life imprisonment for juvenile homicide offenders without a meaningful
opportunity to obtain release. Starks, 4. The opinion lists a number of jurisdictions that have set
aside lengthy sentences that approach or exceed a defendant’s life expectancy regardless of
whether that sentence bears the title “life without parole.” Starks, 5. The law Tequires a
meaningful opportunity for release in juvenile sentencing. All of the decisions mentioned in the

opinion have been post Graham.

Justice White points out that the life expectancy of a Black male in the United States,
based on data from the Centers for Disease Control and Prevention, is 71.8 years, and that data
from the Department of Justice show that state prisoners age 55 to 64 have death rates 56%
higher than the general population. Starks, 4. Based on all available statistics, Walter Collins is

going to die in prison.

? The court upheld the decision of the state court, which denied relief, because the issue was not whether the
sentence violated the Eight Amendment, but whether the federal court could grant relief under The Antiterrorism
and Effective Death Penalty Act, which states that, if a claim is adjudicated on the merits in state court, the federal
court may not grant refief on a habeas corpus petition unless adjudication of the claim “resulted in a decision that
was contrary to, or involved an unreasonable application of, clearly established Federal law, as determined by the
Supreme Court of the United States.” 28 U.5.C. 2254(d}{1}. The court said that the state court’s interpretation of
Miller did not meet that test because there is a difference of opinion in related cases.
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In Casiano v. Commissioner of Corrections, 115 A3d 1031 (Conn.2015), the Supreme
Court of Connecticut ruled that a juvenile could not be sentenced to a term of fifty years in
prison and denied the possibility of parole. The defendant was sixteen years old at the time of the
offense. He shot and killed a restaurant employee during a robbery. He was convicted of felony
murder, which, in Connecticut, prohibits parole. /d., 1034. The court stated that the rulings in the
U.S. Supreme Court cases of Roper, Graham, and Miller require that a minor must have a
reasonable opportunity for release. Id., 1047. The court cites studies that indicate that juveniles
sentenced to life terms have a life expectancy of 50.6 years. Id., 1046. “The United States
Supreme Court viewed the concept of ‘life’ in Miller and Graham more broadly than biological
survival; it implicitly endorsed the notion that an individual is effectively incarcerated for ‘life’ if
he will have no opportunity to truly reenter society or have any meaningful life outside of
prison.” Id., 1047. Also, the Connecticut statute, just as the Tennessee statute, defines life in
prison as including a sentence of sixty years. The court, thl;s, said that the legislature presumed
that a sixty year term is the functional equivalent of a life sentence. 7d., 1045. The court rejected
the “notion that, in order for a sentence to be deemed life imprisonment, it must continue until
the literal end of one’s life.” Id., 1045, See State v. Williams-Bey, 144 A, 3d 467, 473

(Conn.App.2016).

Wyatt Bear Cloud was sixteen years old. He stole a gun and broke into a home with two
other young men, one of whom shot and killed Robert Ernst, a resident. Bear Cloud pled guilty
to first degree murder, aggravated burglary, and conspiracy to commit aggravated burglary. Bear
Cloud v, State, 334 P. 3d 132 (Wyoming 2014). He was sentenced to life in prison, with the
possibility of parole after twenty-five years, for the murder, and received a twenty to twenty-five

year consecutive sentence for one of the other offenses and concurrent time for the third offense
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for an effective sentence of forty-five years. Id., 136. The Wyoming Supreme Court held that this
amounted to a de facto life without parole sentence prohibited by the ruling in Miller v. Alabama.

Id., 144,

The differences in adult and juvenile personality characteristics were extensively
discussed in Null v, State, 836 N.W. 2d 41 (Iowa 2013). The lowa Supreme Court held that an
aggregate sentence of 75 years, in which the juvenile was required to serve 52.5 years, was
prohibited by the Eighth Amendment and the ruling in Miller v. Alabama. The court referred to

scientific studies that were relied upon in the Roper case:

1) Juveniles achieve the ability to use adult reasoning by mid-adolescence, but lack the
ability to properly assess the risks and engage in adult-style self-control. 2) The influence of
peers tends to replace that of parents or other authority figures. 3) Risk evaluation is generally
undeveloped. 4) They differ in regard to self-management and the ability to control impulsive
behavior. 5) Identity development, which is often accompanied by experimentation with risky,
illegal, or dangerous activities, occurs in late adolescence and early adulthood. Id., 55. These
scientific findings accurately describe the personality of Walter Collins just as it was described
by Dr. Walker, who described Walter as a person who was “very inclined to give into pressure
and do things they wouldn’t normally do,” a person very dependent upon the desires of others, “a

very compliant, highly susceptible person”™. (V, 17-26)

The lowa court further cited the Roper case to say that “only a relatively small proportion
of adolescents, who experiment in risky or illegal activities, develop entrenched patterns of

problem behavior that persist into adulthood.” Id., 61. For these reasons, the court decided that
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individualized sentencing, and not mandatory sentencing, should apply to juveniles. It said that

the rationale of Roper and Graham was not limited by their factual situations. 7d., 65.

In State v. Ronguillo, 361 P. 3d 779 (Wash.2015) the court held that a sentence that
totaled 51.75 years that would keep the juvenile offender in prison until he was 68 years old was

a de facto life without parole sentence.

In Tllinois, the courts have held that a “natural life imprisonment™ sentence cannot be
applied to juveniles. They must be afforded the opportunity for release. People v. Davis, 6 N.E.
3d 709 (111.2014), People v. Luciano, 988 N.E. 2d 943 (2013), People v. Williams, 982 N.E. 181
(2012). In 2015 the Illinois legislature abolished life without parole for juveniles. House Bill
2471 (2015). Where “natural life” is not imposed, the sentencing range s 20-60 years. §730
ILCS 5/5-8-1(a)(1(a)(2016). In People v. Ortiz, 65 N.E. 3d 945 (111. App.Ct.2016) the court
vacated the child’s sixty year sentence where his release at age 75 was likely to exceed his life
expectancy and the court failed to consider Miller factors. The Illinois court vacated the 75.3
year sentence of a 17 year old defendant convicted of first degree murder in People v. Nieto, 52

N.E. 3d 442 (11 App.Ct.2016) in holding that a consideration of the Miller factors was required.

Peaple v. Buffer, supra, held that a fifty year sentence was effectively a life without
parole sentence. The court ruled that Miller applied to discretionary sentences as well as
mandatory sentences, and ruled that a de facto life sentence violated the Eighth Amendment.
“Such a lengthy sentence means denial of hope; it means that good behavior and character
improvement are immaterial; it means that whatever the future might hold in store for the mind
and spirit of the juvenile convict, he will remain in prison for the rest of his days.” Buffer, p. 480-

481.
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A California case, People v. Franklin, 370 P. 3d 1053 (2016), held that sentencing a
juvenile to fifty years was the “functional equivalent” of life without parole and Miller applies.
However, a juvenile offender statute that allows a person to become eligible for parole after 25
years made the Miller claim moot. California also has an additional statute that allows a juvenile
sentenced to life without parole to reapply for sentencing after 15 years. In People v. Caballero,
282 P. 3d 291 (Cal.2012), the California Supreme Court held that Graham and Miller apply to a
juvenile who was sentenced to the functional equivalent of life without parole (in that case, 110

years). The defendant was convicted of attempted murder.

The Supreme Court of New Jersey addressed the issue of sentences that are the “practical
equivalent” of life without parole in the case of State v. Zuber, 152 A. 3d 197 (N.J. 2017). The
case involved two juveniles who received total sentences of 110 years and 75 years; the parole
eligibility would be 55 years, and 68 years and three months, respectively. One would have to
serve until he was 72 years old, and the other, until he was 85 years old. /4., 201. In considering
these sentences the court stated that, “The proper focus belongs on the amount of real time a
juvenile will spend in jail and not on the formal label attached to his sentence.” Id., 201. In
considening the issue, the court looked at social science evidence presented in the ACLU amicus
curiae brief that showed that juveniles tend to retreat from criminal activity as they enter
adulthood, and that few continue to offend past the age of forty. /d., 205. The court also quoted
from Roper v. Simmons that had reviewed “scientific and sociological studies” ... that
confirmed... “a lack of maturity and an underdeveloped sense of responsibility ... found in youth
more often than in adults.” /d., 205. The court further cites Graham v. Florida in mentioning

developments in psychology and brain science that show fundamental differences between
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juvenile and adult brains. /d., 208. The court remanded the case for resentencing and for the

sentencing court to consider the Miller factors.

In the Pennsylvania case of Commonwealth v. Batts, 163 A. 3d 410 (Pa.2017), the
Pennsylvania Supreme Court used its rule making authority to set the punishment parameters for
a juvenile who had received a mandatory sentence from the trial court, since the Pennsylvania
legislature had not responded to Miller by passing legislation to set sentencing rules for
Juveniles. The court stated that there should be a presumption that life without parole for a
juvenile is disproportionate, and that the state must overcome the presumption by proof beyond a
reasonable doubt. Otherwise the sentencing court should set a minimum amount of time after

which the defendant would be eligible for parole.

In Carrv. Wallace, 527 S.W. 3d 55 (M0.2017), the Supreme Court of Missouri set aside
a sentence of fifty years as being the equivalent of life without parole. Because life without
parole was the minimum sentence for murder first degree, the court said that the juvenile
offender must be sentenced for murder second degree, for which the minimum sentence was ten

years in prison.

There have been several other courts, since the Supreme Court’s ruling in Miller, that
have found lengthy sentences are the functional equivalent to life without parole in juvenile
cases. Arwell v. State, 181 So. 3d 452 (F1a.2015) (life with parole where the presumptive release
date would be 140 years); Bissonette v. State, 201 So. 3d 731 (Fla.Dist.Ct.App.2016) (the
presumptive parole release date would follow a minimum of 100 years in prison); Tarrand v.
State, 199 So. 3d 507 (Fla.Dist.Ct. App.2016) (the appellate court reversed a conviction for

second degree murder where a fifteen year old received a fifty-one year sentence because the

18




sentence did not provide the defendant with a meaningful chance of release); In Edwards v.
State, 210 So. 3d 266 (Fla.Dist.Ct.App.2017), even where the sentencing statute for rape
provided for parole after 25 years, the defendant was still eligible for consideration of the Miller

factors.

In the case of State v. Houston-Sconiers, 391 P. 3d 409 (Wash.2017) the two defendants
were 17 and 16 years of age. They were convicted of armed robbery because, on Halloween
night, they stole candy and cell phones from other people, most of whom were other children.
The firearm enhancement statute of the state of Washington imposed a sentence of 312 months
on one of the children and 372 months on the other that could not be paroied. The Supreme
Court of Washington remanded the case for resentencing in ruling that, in all cases involving
children, the court must have absolute discretion in departing from sentencing guidelines. The
court also ruled that the sentencing court must be allowed to consider the mitigating factors of
youth at the time of sentencing regardless of the opportunities for discretionary release that may
occur later. Id., 419. To the extent that the Washington statutes prevented that, they were

declared unconstitutional. /d, 420.

The studies referred to in Roper, Graham, and Zuber reveal the reasons for the
differences in the brains and the personalities of children and adults. In one study it was pointed
out that the cognitive development of adolescents develops in mid-teens while the impulse
control portions of the brain do not reach maturity until the early or mid-twenties. Lawrence
Steinberg, Adolescent Development and Juvenile Justice, Annual Review of Clinical
Psychology, 2009, 5:47-73. In other words, a person’s ability to gain knowledge proceeds at a

faster pace than his or her judgment. Juveniles are more susceptible to peer influence, they put
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more emphasis on immediate rewards, and their future orientation is immature. Steinberg
concludes that punishing adolescents like adults is counter-productive and results in an increase
 recidivism. He also points out that the statistics show that the recidivism rate is higher for

Juveniles who are punished as adults

The study by Terrie Moffitt, Adolescent-Limited And Life-Course-Persistent Antisocial
Behavior: A Developmental Taxonomy, Psychological Review, 1993, Vol. 100, No. 4, 674-701,
shows that the majority of adolescent offenders grow out of it. Only five to ten percent of
juveniles who run afoul of the law become persistent offenders whose conduct extends well into
adulthood. The majority peak at age seventeen, and then the offense rate drops off linearly as the
children grow into aduithood. One graph shows that, at age seventeen, the number of arrests
peaks at five thousand per one hundred thousand of the population and then drops precipitously

to Iess than one thousand per one hundred thousand after age twenty five.

Recent research indicates that individuals in their late teens and early twenties are less
mature than their older counterparts in several important ways. This research is reviewed by
Lawrence Steinberg, Age of Opportunity: Lessons From The New Science of Adolescence (2014).
These individuals are more likely than adults to underestimate the number, seriousness, and
likelihood of risks involved in a given situation. (Grisso, Juveniles Competence to Stand Trial: A
Comparison of Adolescents” and Adults’ capacities as Trial Defendants, 27 Law and Human
Behavior 333-363 (2003)). Second, they are more likely to engage in the pursuit of arousing,
rewarding, exciting, or novel experiences. (Cauffman, et al., Age Differences in Affective
Decision Making.. ., 46 Dev. Psychol. 193-207 (2010)). Third, individuals in their late teens and

early twenties are less able than older people to control their impulses and consider the future
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consequences of their actions and decisions because gains in impulse control continue to occur
during the early twenties. (Steinberg, et al, Age Difference in Future Orientation. .., 80 Child
Dev. 28-44 (2009)). Fourth, basic cognitive abilities, such as memory and logical reasoning,
mature before emotional abilities, including the ability to exercise self-control, to properly
consider the risks and rewards of alternative courses of action, and to resist coercive pressure
from others. (Steinberg, et al., Are Adolescents Less Marure Than Adults?...64 Am. Psychologist

583-594 (2009)).

The ruling in the Tennessee courts ignores the evolving standards revealed in the above
cited cases. “[T]his court has consistently rejected the claim that a juvenile’s mandatory life
sentence, which requires service of fifty-one years before release, constitutes an effective
sentence of life without parole in violation of Miller.” State v. Collins, 2018 WL 1876333
(Tenn.Crim.App.2018), p. 20. The court cites seven cases that have held to this unjust resuit. The
above cited cases and the following state statutes show that Tennessee is an outlier on this rule of

law.

The law in almost all, if not all, of every other state reflects recognition of the Milier
ruling and these standards. This recognition is also reflected in the statutes regarding the
sentencing of juveniles in the other jurisdictions. The following appear to allow a juvenile, or a

person convicted of felony murder, a reasonable possibility of release.

Alabama:
The two punishments based on the facts of this case are life without parole and life

mprisonment. If Collins were to be punished in Alabama he would be required to serve 30 years
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under a life sentence. (Code of Ala. § 13A-6-2) (There must have been a change in the Alabama

Code after the Miller decision).

Alaska:

AK Stat. §12.55.125(a)and §11.41.100: If convicted of first-degree murder, must serve at

least 30 years, but not more than 99,

Felony-murder in this jurisdiction is second degree murder. §11.41.110(a)(3). The
penalty is at least 15 years, but no more than 99. AK Stat §12.55.125(b)

Arizona:
Arizona Revised Statutes § 13-716 was enacted in 2014 to bring juvenile sentencing in

line with Miller. 1t allows parole eligibility for juveniles serving a life sentence after completion
of the minimum term. State v. Randles, 334 P. 3d 730, 732. ARS § 13-751(A)2) provides that if
a defendant is convicted of first-degree murder and is under the age of 18, he or she must serve at

least 25 years; 35, if the victim was under the age of 15.

Arkansas:

There are two options, i.e. life and life without parole, but Arkansas allows for release
after 28 years of imprisonment under a life sentence for juveniles. (Ark. Code Ann. § 5-10-
101(c)(B)) There is also a provision that allows a judge to waive the requirement that adults must
face, who must serve 70% of a life sentence, if the defendant is a juvenile. A.C.A. §16-93-

618(c).
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Califorma:
California Penal Code § 190(a): If a defendant is convicted of first-degree murder, the

possible sentences are death, life without parole, or 25 years to life.

In 2016 California amended its sentencing laws to allow juveniles serving life without
parole to apply for resentencing afier serving 15 years. California Penal Code §1170(d)}2)(A)()-
(i1).

Colorado:

Colorado Revised Statutes § 18-3-102: If a defendant is convicted of first-degree murder,
punishable by death or life imprisonment. There is no parole on a life sentence. §18-1.3-
401(VY(A).

However, a young adult offender, a person who is under 24 years of age, may be placed
into the youthful offender system for felony murder, if he or she didn’t commit the murder.

'C.R.S. § 18-1.3-407.5(2)(b). A youthful offender must serve 2 to 7 years. C.R.S. §18-1.3-
407(2)(a)(1).

Connecticut:

Conn. Gen. Stat. Ann. § 53a-54a: If a defendant is convicted of first-degree murder, shall
be punished by death or life imprisonment without the possibility of release.

Conn. Gen. Stat. Ann. § 53a-54c¢: If a defendant is convicted of felony-murder and did
not cominit the homicidal act, then defendant must serve at least 25 years, pursuant to § 53a-
35a(2).

After the Casiano decision, the Connecticut legislature passed a new juvenile sentencing
law that took effect on October 1, 20135. That law excludes juveniles from the definition of

aggravated murder and eliminates life without parole as a sentencing possibility. It creates parole
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possibility for those already serving life without parole and other lengthy sentences. It provides
special criteria for the parole board to consider for a crime committed by someone while a
juvenile. It allows a juvenile receiving a sentence of more than 50 years to be eligible for parole
after serving 30 years. Conn. Gen. Stat. Ann. §54-125a.

Delaware:

Del. Code. Ann. § 636: If defendant is convicted of first-degree murder, then shall be
convicted under § 4209 if over 18 and § 4209A if under 18.

§ 4209: Defendant shall be sentenced to death or life imprisonment without the
possibility of parole.

§ 4209A: Defendant shall serve 25 years to life without any parole eligibility. Life means
the duration of the person’s natural life.

Florida:

FL. Stat; Ann. § 782.04: This section establishes the different levels of murder.

A minor may be sentenced to life in prison for felony murder. §775.082(2). However if
he or she did not kill or intend to kill, the sentence is reviewable afier 15 years. §921.1402(2)(c).
If the person has shown sufficient signs of rehabilitation, he may then be released on 5 years of

probation.

Georgia: Georgia allows for release after 30 years for a life sentence. (Ga. Code Ann. §
16-5-1 and 17-10-6.1).

Hawaii:
H.R.S. § 706-656(1): A minor may be sentenced to life with the possibility of parole.

Idaho:
L.C. § 18-4004: A defendant convicted under this section must serve at least 10 years in
prisoni.
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lowa;
1.C.A. § 707.2: This section establishes which offenses fall under first-degree murder,

and includes felony-murder. Minors are eligible for release as determined by the court. .C.A.

§902.1(2).
Kansas:
Kansas abolished life without parole for juveniles in 201 1. Kansas Statutes Ann.
§21-6618.

Kentucky: There are four separate punishments for first degree murder in Kentucky:
death, life without parole, 25 years to life, or 20 to 50 years. (KRS §§ 439.3401 and 532.030) A
Juvenile may be sentenced to a life sentence of 25 years without parole. KRS §640.00 (2017)

Louisiana:

Senate bill 16, passed 1n the 2017 regular session, is an attempt to carry out the
ruling in Miller v. Alabama. The Supreme Court of Louisiana granted certiorari in order to
discuss the legislation. Siare v. Dove, June 16, 2017. 2017 WL 2609620,

Massachusetts:

M.G.L.A. 265 § 2(b): This section establishes the penalty for first-degree murder, if the
offender has not reached 18 at the time of the offense. The punishment for such is imprisonment
for life, but shall be eligible for parole after a term of years determined by the court, which must
be at least 20 years but not more than 30. M.G.L.A. 279 §24.

Minnesota:

M.S.A. § 609.185: This section establishes that all persons convicted of first-degree

murder shall be sentenced to imprisonment for life. This includes felony murder.
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M.S5.A. § 243.05: This section establishes certain conditions that must be met for the
Parole Board to consider parole for those convicted of a life sentence, for which there does not

appear to be a minimum time for offenses committed after May 1, 1980.

Michigan:

Michigan allows for life without parole or life with parole eligibility after 10 years, under
the facts of this case. (MCLS §§ 750.316 and 791.244)

Mississippi:

Mississippi offers a penalty of life imprisonment with parole eligibility after 10 years.
(Miss. Code Ann. § 97-3-19 and §47-7-3)

Missouri:

For the facts of this case, Missouri allows for life without parole or life imprisonment,
with an offender to not serve less than 30 years but no more than 40 years. (Vernon’s Ann. Mo.
Stat. § 565.033.1)

Montana:

M.C.A. § 45-5-102: This section establishes that persons under 18 years of age convicted
of murder shall serve at least 10 years in prison, and may receive a life sentence.

Nevada:

N.R.S. § 200.030: This section establishes what actions constitute first-degree murder.
Under this section, a defendant convicted for a felony-murder may be punished with death, life

without parole, or life with parole eligibility after 20 years.
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New Jersey:

N.J.8.A. § 2C:11-3: This section establishes the acts that amount to murder first-degree,
which includes felony murder. Except for certain aggravated cases, the person is eligible for
parole after serving 30 years.

New York:

Laws of New York Ann. § 70.00(3)(a)(i): A defendant convicted under this section must
serve at least 20 years in jail.

North Carolina:

In North Carolina a person under 18 years of age may be sentenced to life with parole.
North Carolina Statutes 15A-1340.19C. A minor or adult may receive life with parole for felony

murder. N.C.S. 15A-1340.19B.

North Dakota:
North Dakota Century Code Ann. § 12.1-32-01: Under this section, a person convicted of
murder must serve at least 30 years in jail. This includes felony murder. NDCC Ann. §12.1-16-

01.

Ohio: Ohio allows for two penalties for first degree murder, death or 15 years to life for
felony murder. The statute allows for the court to weigh the facts of the case and decide the
punishment. (ORC Ann. §§ 2903.02 and 2929.02)

Oregon:

Oregon Revised Statutes § 163.115(5)b): A defendant convicted under this section must

serve at least 25 years in jail. This includes felony murder. O.R.S. § 163.115(1 }b).
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Pennsylvania:

Pa.C.S.A. § 2502(b): This section establishes felony-murder-type offenses will be
punished under the second-degree murder provisions. A juvenile may receive a sentence of 30
years to life. 18 Pa.C.S.A. § 1102.1(c).

18 Pa.C.S.A. § 1102.1(a): Under this section, minors must serve at least 35 years in jail
for murder first degree, if under 18 years of age but over 15 vears of age at the time of the
offense. They may receive life without parole. These provisions apply to crimes committed after
June 24, 2012.

South Carolina:

Code Laws of South Carolina Ann. § 16-3-20: All defendants convicted under this
section must serve at least 30 years in jail.

Utah:

U.C.A. § 76-5-203(3)(b): Under this section, all defendants convicted of first-degree
murder must serve at least 15 years in jail.

Vermont:

13 V.S.A. § 2303: If a defendant is convicted of first-degree murder, defendant must

serve at least 35 years in jail.
Virginia:
Virginia is one of the 22 states that have a special felony-murder statute, and under this

statute the punishment is 5-40 years, giving the deference to the court to weigh the facts of the

case. (Va. Code. Ann. §18.2-33).
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Wisconsin:

Wisconsin has a felony murder statute that allows an additional punishment of not more
than fifteen years in addition to the punishment for the underlying felony. W.S. A, §940.03.

Wyoming

Wyoming proscribes life without parole for juveniles. Juveniles convicted of murder may
be subject to life imprisonment, with the possibility of parole after 25 years” incarceration. Wyo.,

Stat. §6-10-301(c)(2017); Wyo. Stat. §6-2-101(b) (2017).

CONCLUSION

“Children are constitutionally different than adults for purposes of sentencing,”
Miller v. Alabama, supra, 471. “An offender’s age is relevant to the Eighth Amendment, and
criminal procedure laws that fail o take defendants” youthfulness into account at all would be
flawed.” Graham v. Florida, supra, 76. How do we interpret the Supreme Court cases involving
the punishment of juveniles? Is the principle of Miller simply that if the sentence employs the
phrase “without parote,” then the court should take into account the youth of the defendamt, and,
it those words are not used, the court should ignore it?

“To the contrary, Miller s reasoning clearly shows that it applies to any juvenile homicide
offender who might be sentenced to die in prison without a meaningful opportunity to gain early
release based on demonstrated rehabilitation.” State v. Ramos, 387 P. 3d 650, 660 (Wash.2017).
This broader interpretation is more accurate. The Court is saying that when a child commits a
most serious crime that his childhood should be considered, and he should have a reasonable

chance for release in his lifetime. That is the problem that the Court is dealing with: a reasonable
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chance for release. Unless the defendant is one of those extremely rare persons whose danger to
society can be discerned while he is still a child, then he should have a chance to see something
in his lifetime besides prison bars. A sentence in Tennessee of life in prison prevents that.

The sentence of life in prison in this case, because the defendant was a juvenile when the
offense was committed, violates the prohibition against cruel and inhuman treatment of the
Eighth Amendment to the United State Constitution. Petitioner respectfully requests that the case

be remanded to the trial court for sentencing.

Respectfully Submitted,

/s/ Barry W. Kuhn

Barry W. Kuhn

Assistant Shelby County Public Defender
201 Poplar Avenue, Suite 2-01

Memphis, TN 38103

901-222-2815
barry.kuhn{@shelbycountytn. gov

Counsel for Petitioner
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OPINION
Camille R, McMuller, J.

The Shelby County Grand Jury charged the Defendant-Appellant, Walter Collins, and two
codefendants with first degree felony murder. Following a jury trial, Coltins, who was
seventean years old at the time of the offense, was convicled as charged and senfenced to
fife imprisonment. On appeal. Colting argues: {1) the trial court erred in denying his motion
to suppress his statement to police; (2} the trial court erred in admitting certain evidence at
trial; (3) the evidence is insufficient to sustain his conviction, and {4) his sentence of Iife
imprisonment violates the prohibition against cruei and unusual punishment in the United
States and Tennessee Constitutions, and the trial court abused its discretion in failing to
dismiss his indictment on that basis. ' We affirm the judgment of the trial court.

This case refates to the March 8, 2014 shooling death and robbery of the victim, Larry
Wilkins. Collins and two codefendants arranged to purchase a Mustang the victim had listed
on Craigshist and, after test driving this car, robbed the victim of his automobile and shot him.

Suppression Hearing. At the hearing on Gollins' maotion to suppress his statement (o
police, Sergeant Kevin Lundy with the Memphis Pofice Department testified that he
investigated the death of the victim. He said that several wilnesses at the scene had
provided information {o the potice. Corrie O'Bryant informed officers that she had seen three
men standing around the open hood of a Ford Mustang and, 2 minute iater, heard five
gunshots. Lekevva Allen told police that after hearing four or five gunshots, she looked out
her bedroom window and saw two men running away and saw the Mustang speeding off
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toward the exit. Joanna Martin informed police that she saw two men running from the
scene.

Sergeant Lundy said a car belonging 1o Collins' brother, codefendant Brandon Vance, was
lefl at the scene of the crime. After obtaining a warrant, the police searched this car on
March 10, 2014, and discovered Vance's Tennessee ideniification, a tow ticket for Vance's
car, and Vance's driver's license application. In addition, some Southwest Community
Cofiege financial paperwork containing Colling' name and social security number and a
juvenile summons for a traffic ticket made out to Collins were found inside Vance's car.
Sergeant Lundy acknowledged that he was unsure whether the financial paperwork actually
belonged to Collins.

On March 11, 2014, Sergeant Lundy took statements from Vance and Martiness Henderson,
the other codefendant. Vance told police that he, Henderson, and Colfins planned to steal a
car the victim had listed on Craigslist and that during this offense, Vance's car was left af the
scena. Vance's statement corroborated not only the statements from witnesses at the scene
but also the paperwork related to Celling that was found in Vance's car at the scene
Henderson, who was a juvenile, had his mother present during his interview and told the
officers that he, Vance, and Celting planned o rob the victim of the Mustang that had been
listed on Craigslist

Sergeant Lundy said that around 9:00 a.m. on March 12, 2014, Collins was brought 1o the
homicide office and subsequently gave a statement to police at 9:58 a.m. Because Collins
was a juvenile, his mother was present when he was advised of his Miranda rights and when
he signed the Advice of Rights form prior to giving his oral and written statements 1o police.
Sergeant Lundy said Collins’ statement contained a notation, "He read aloud,” which meant
that Collins read the Advice of Rights form aloud in the presence of his mother and the
police. Sergeant Lundy said Collins appeared 1o understand the Advice of Rights form and
did not appear to have any learning disabilities. He added that Collins’ mother never
indicated that Collins had been enrciled in any spacial education classes or had any
educational impairments that prevented him from knowingly waiving his rights or giving a
statement.

form before Collins gave his statement. Colling toid the police that he, Vance, and
Henderson rode to the scene in Vance's car, hid in a corner, and when the victim came out,
they approached him, and shots were firec. Collins jumped into the Mustang because he
was the only one who knew how to drive a standard transmission and then drove (o his
sister's home. Coltins added that because Vance's car would not crank, Vance and
Henderson ran away from the scene. Collins said that they had walkie-talkies, and a single
walkie-tatkie was found at the scene. Colling' statement corraborated the other evidence
abtained by the police regarding this offense

[*2 After Collins read this form aloud, Collins and his mother signed the Advice of Rights

Sergeant Lundy acknowledged that while fingerprints belonging to Vance and Henderson
were found on the victim's Mustang, Collins' fingerprints were not found on this car. He said
that until Vance's and Henderson's interviews, no one had told the police that Collins was
mvelved in the offense. However, after Vance and Henderson implicated Collins in the
crime, Colling was arrested without a warrant sometime prior (o 8:00 a.m. on March 12,
2014, Colling was then brought to the homicide office, despite the fact that he had not been
charged with any crime. Sergeant Lundy confirmed that the reason Collins had been
brought to the homicide office was to determine his "involvement in this particular incident.”

Sergeant Lundy first encountered Collins, who had been shackled or handcuffed, in one of
the interview rooms at the homicide office. Although Sergeant Lundy said that juveniles are
typically given an opportunity to tali to a parent or guardian before their interview. he could
not say whether this procedure was followed in Collins’ case. He conceded that while
Collins was in the interview room, he was not free to leave, He confirmed that no video or
audic recording had been made of Colling' interview.

Sergeant Lundy said he did not ask Cotlins to explain, in his own words, what the Advice of
Rights form meant because that was not his normal procedure. He acknowledged that he
did not ask Collins if he understood what & lawyer was and did not tell Collins what the
consequences of his appearing in court mighl be. He stated that Sergeant Kelly was also
present during Collins' interview and that although Sergeant Witkie was not in the room
during Coflins’ questioning, he was present when Coltins' written statement was typed.
Sergeant Lundy confirmed he was the officer who actually took Collins' statement,
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Sergeant Lundy said that neither Collins nor Collins' mother had any guestions about the
Advice of Rights form during the inferview. He stated that if a suspect asked questions
about the meaning of words on the Advice of Rights form, then he explained the meaning of
these words before continuing with the interview.

Sergeant Lundy said thal unlike Vance, Collins never providged any evidence of an alibi and
that it Collins had given an alibi, the pofice wouid have investigated it before continuing with
Cotlins' statement. During the interview, Cofling gave his address as 3730 Fieldbrook
Street, Memphis, which was two blocks away from Annie's Apartments, which was where
the Mustang was found by police. In response {o the questions, “Do you understand each of
these rights I've explained to you?" and "Having been read these rights, do you wish o talk
to us now?,” Collins speciically wrote *Yes” on the Advice of Rights form and the written
statement and signed his initials. Sergeant Lundy said Collins was given an opportunity to
make any changes 10 his written statement prior to signing and initialing it

Sergeant Lundy acknowledged that the police records regarding the inferview did not reflect
whether Collins was offered food, drink, or bathroom breaks during his time in the homicide
bureau. While he did not recall Collins asking for any of these things. he said that if Collins
had asked for them, then they would have been provided. When Sergeant Lundy left
Coltins' presence in the interview room, Collins had not been charged with any particular
crime. He added that the case officer, Sergeant Hurst, was responsible for contacting the
district atiorney's office to determine whether Colling would be charged as a juvenile or an
adult and that this determination was made before a charging decision could be made.

*3 Sergeant Lundy acknowledged that he never 100k Colling to appear before a judicial
commissioner or magisirate prior (o being taken to juvenile detention He said he never saw
a magistrate advise Colling that he was being charged with a crime. inform him of his rights,
or tell him that there was probable cause to detain him. Sergeant Lundy admitied that he did
not know whether Collins was ever taken before a magistrate after his arrest on March 12,
2014

Cr. James Walker, an expert in the fields of forensic psychology and neuropsychology.
testified that he performed a comprehensive neuropsychological evaluation of Collins. He
said Coltins had a full scale intelligence quotient (1Q} of 82, which was in the low average
range and meant that Colling’ “reasoning and thinking abilities jwere] not as well deveioped
as, perhaps, the average person in our society.” He also said Collins’ verbal 1Q score was
72, which indicated that he "had significant problems understanding and dealing with
language.” Dr. Watker opined that Collins' test scores showed that he functioned on a fifth
grade level and that he would be able fo use his language skills as effectively as only the
fowest three people out of a hundred. However, Dr. Walker acknowledged that Collins
scored an 88 on perceptual reasoning, which placed him on the higher end of low average
and indicated that he performed better on non-verbal skills.

Dr. Walker conciuded that Collins' scores on two different tests showed that he was “a very
compliant, highly suggestible person.” He said Colins was "extremely susceptible to
someone suggesting he should change his answer” and that Collins "would typically do
what other people want{ed] him to do rather than what he chooses to do.” Relevant to this
issue. Dr. Walker noted that Collins said his mother told him 1o talk 1o the police officers
about this case. Dr. Walker diagnosed Collins with depressive disorder and a dependent
personatity disorder, which confributed to his being very dependent on others and doing
what others wanted him {o do

Dr. Watker aiso opinad that Collins would be unlikely to understand the rights described in
the Advice of Rights form or the consequences of walving these rights and would have
sighed the waiver In order 1o comply with the wishes of the pohice and his mother. Di. Walker
said that Coltins 1ofd him it never occurred to him not to takk to the police during his
interview

Dr. Walker admitted that Collins did not have any brain injuries or discrders that would have
entilied him to full social security disability benefits. He said Collins could do simple tasks
but would be unable {o complete complex tasks involving multiple steps. Dr. Walker
acknowtedged that Collins, at age 15, began working as a cook at Krystal's and performed
so well in that job that his superviscr asked him to fill in &l the drive-through window and the
cash register without any specific raining. However, he asserted that it would take Collins
lorger than the average employee to learn these tasks,
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Dr. Waiker said his testimony was not that Collins was unable to understand the Miranda
warhings. He acknowledged that if Colfins had received prior exposure o the Miranda
rights, then it would be easier for him to undersiand these righis than if he had never been
exposed lo these rights. He also acknowledged that if people in Collins’ family or peer group
had been involved in interactions wilh the police, then this would aflect Collins® knowledge
a8 to how to conduct himself around police.

*4 Dr. Walker said Collins disclosed that he had *great difficuity navigating his reiationship
with his mother” because "she was a very strang-willed person " He acknowledged that
Collins’ desire to please others could have mofivated him to provide certain information to
him and his defense attorneys in order {o help his case.

Dr. Waiker stated that he was not surprised to learn that Collins told people during phone
conversations in jail that he could not talk 1o them about the crime because the cali was
being recorded. He said the difference between the phone situation and the interview
situation was that Collins' decision to talk to the police "was a forgone conclusion given his
personalily characleristics.” Dr. Walker was not surprised 1o learn that Collins had gone to
Mississippi to look for an engine for his own vehicie immediately after the victim's death. He
explained that “[pleople do all kinds of things after they do bad things]]”

Dr. Walker said he was surprised to learn that Collins’ codefendants claimed Collins was
the one who found the Craigsiist advertisement and who wanted to steal the car. He also
said he was surprised to discover that the codefendants ciaimed Collins used a masking
application to disguise his cell phone number when sending texts to the victim about the
Mustang. Dr. Walker acknowiedged that Collins said hie provided the gun used to kil the
victim.

Trial. Dionne Lee testified that on the afternoen of March 9, 2014, she and her boyfriend, the
victim, finished their shifis at FedEx and retumed to their apartment in Memphis. Lee
decided to take a nap, and she asked the victim to wake her up at 8:00 p.m. When she
awoke on her own around 8:00 p.m., she noticed that the victim was asieep on the couch,
and she returned to sleep. Sometime between 1130 p.m. and midnight, Lee was awakened
by the sound of five or six gunshots fired nearby. When she was unable to find the victim
inside the apartment, she went cutside. She saw some people standing around who
appeared to be “in shock a little,” and one of these individuals tokd her that "the guy in the
Mustang shol that guy” and painted in the direction of her apartment buiiding. When Lee
turned around, she saw the victim lying in the parking tot where his Mustang had been
parked. She immediately ran to him and realized that he was dead.

VWhen the pofice arrived at the scene. Lee gave them the victim's cell phone, which had been
on the ground next to the victim's body. Lee said the victim had been trying to seil his
Mustang so he couid buy a Camaro, and the victim's phone contained some text messages
and phone calls between the victim and another person regarding the Mustang One text
message in particular had been sent at 11:00 p.m. that might. As Lee looked around the
parking lot, she noticed a Monte Carlo, that she had never seen before, that was backed into
a space in the parking lot.

Corrie O'Bryant testified that she and her boyfriend, Frederick Moss, were coming home
around midnight on March 9, 2014, when she saw three or four men under the open hood of
a Mustang at her apartment complex. She parked her vehigie, and thirty to fory-five seconds
later. she heard gunshots. She went inside her apariment for five minutes before walking
back outside 1o find out what had happened. When she got 1o the parking lot, she noticed
the victim lying on the ground and heard a lady start screaming, “They killed him.” She also
reatized that the Mustang she had seen was missing,

*5 Fredrick Moss also testified that he saw four of five imen gathered around the open hood
of a Mustang He said that as he and O'Bryant were getting out of the car, he heard four or
five gunshots,

Lekevva Alien testified that she was studying in her apartment around midnight on May 9,
2014, when she heard five gunshots. She immediately ran to her back bedroom, which was
the diraction from which the shofs were fired When she looked out her window there, she
saw fwo or three men gathered together. Allen ran back to the front of the apariment to
determing if her boyfriend heard the shofs. and then less than a minute later, returned o the
back bedroom window. As she locked oul, she saw one man fall down, two other men run
away, and observed the Mustang pulling out of the parking lof. Allen said she was unable 1o
see who got o the Mustang before it lefi the apadment complex.
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Officer Michael Huff testified that when he arrived af the crime scene, he saw the deceased
victim and several people gathered fogether He and other officers noticed that the vigtim's
Muslang was missing from the parking iot and that 2 Monie Cario was parked in one of the
spaces. The Monte Carlo stood out because its windows were rolled down, which was
unusual because the weather at the time was chilly. In addifion, the other cars in the lot had
their windows rolled up and were locked, probably because there had been several car
thefts at that apartment complex. Officer Huff said he put up crime scene tape to secure the
area and began separating the witnesses so slatements could be obiained

Officer James Smith testifled that he coliected four spent shelf casings at the scene. He said
three of the casings were 380 caliber and one casing was nine millimetar,

Sergeant Reginald Titus tesiified that he suspecied that the Monte Carlo befonged to the
person wha killed the victim, and he and other officers kept the car under surveiliance all
night with the hope that the suspect would return to claim it. Sergeant Titus identified a
photograph of the Monte Carlo that had a temporary tag placed in the window.

Sergeani James Sewell testified that after oblaining a search warrany, he discovered
numerous items inside the Monte Carlo. He found an identification, an application for a
driver's license, and an employment application that contained Vance's name. He also found
a temporary tag fisting Vance's name and an address of 3730 Fieldbrook Street, Memphis.
In addition, he found a juvenile summons issued to Collins for a traffic ticket that contained
an address of 3730 Fieldbrook Street, Memphis and another document that referenced
Collins' name inside Vance's vehicie. In the backseat of the Monte Carlo, Sergeant Sewell
found a magazine advertising cars for sale and a walkie-tatkie that was powered on and
functioning. He admitted that although he found approximately twenty Hems that beionged to
Vance inside the car, he found only two Hems that beionged to Collins.

Officer James Johnson testified that on March 10, 2014, around 10:00 a.m., he saw what
appeared to be the victim's Mustang but lost frack of it when it turned into the entrance for
Anmig's Aparments, which was near the address of 3730 Fieldbrook Sireet, Memphis. He
later iocated the Mustang, which was parked with the doors partially open and the keys
inside, in the apartment complex,

*& Sergeant Kelly stated that sometime before 9:00 &.m on March 12, 2014, Collins was
arrested without a wamant and placed in handcuffs. Although the potice had probable cause
to arrest Colling . he was not charged with any parlicutar crime at the time of his arrest
Coliins was then taken {o the homicide office by a patrol officer and while Colins' mother
was not permitted 1o ride in the police car with him, she arrved shodly after Collins reached
the police station,

Collins got to the homicide office around 8:00 a.m. and was shackled and placed in an
inferview room with two other officers until his mother arrived. Sergeant Kelly said that at the
beginning of the interview, he introduced himself and Sergeant Lundy as homicide
investigators with the Memphis Police Depariment. Sergeant Kelly allowed Collins’ mother
to sit down and asked Collins if he needed to use the restroom. Collins was aliowed 1o
speak with his mother. Sergeant Keily advised Colling of his Miranda rights and at 9:22 a.m
presented him with the Advice of Rights form. He acknowledged that he did not ask Collins
10 explain what Advice of Rights form meant in his own words but asserted that Collins did
not have any questions about his rights and stated that he understood his rights. Sergeant
Kelly then told Collins that he wouid not be coerced into giving a statement, and when
Coliins indicated that he did not understand what that meant, Sergeant Kelly explained that
“coercion” meant that no one was "going 1o come in here and beat {him] or kick [him] or
punch thim] or threaten to lock up [fhis] mama if [he] [didir't {alk to [the policel.” Colling’
mother was able to ask any questions that she had at the time. Sergeant Kelly said that both
Collins and his mother appeared fo understand the Miranda rights before both Collins and
his mother signed and initialed the Advice of Rights form in his presence

Sergeant Keliey said that he and Sergeant Lundy, who were both dressed in suils, tafked to
Collins about why he was there that day. During the interview, Collins stated that his home
address was 3730 Fieldbrook Street, Memphis. Colling explained that he, Vance, and
Henderson found the listing for the Mustang on Craigslist and planned to steal it. Collins
used his slepfather's cell phone and an application called Text Free, which previded a false
number, {o contact the victim before driving to the victim's apariment in Vance's Monte
Carle. He said that alihough his stepfather's phone did nol have cellutar service, they were
able 10 use tus steplather's phone with fus sister's Wi-Fi Whean they left his sister's home fo
enact the plan, they used a different cell phone that had cellular service but were able to use
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the same false number they had created with the Text Free application. Collins said they
dropped off Henderson ahead of time at the victim's apartment complex, The plan was to
have Henderson hide while he and Vance looked at the Mustang and then have Handerson
appear with a gun and steal the keys 1o the victim's car. Collins admitied that he provided
the gun, a .380 caliber pisiol, that Henderson used to shoot the victim, He said that because
they only had one walkie-talkie, they did not use i during the commission of the offense.

Sergeant Kelly said Colling asserted that he and Vance test drove the car and when they
returned, Henderson came around the side of the apartments and fired six shots at the
victim Then, Collins, Vance, and Henderson tried to feave the scene in Vance's Monte
Carle, but it would not crank, so Colling, who was the only one of the three of them who
could drive a slandard transmission, and Henderson got into the Mustang and Jeft the scene
as Vance ran away. Colling and Henderson took the Mustang to the Annie's Apariments in
Frayser and then walked o Henderson's home, which was nearby. The next morning,
Collins and Henderson retumed to the apartments so Henderson could learn to drive the
Mustang, and they encouniered a potice officer, who puiled in after them into the compiex.
Colling stated that he was sorry for his actions and regretted what had happened Sergeant
Keltey included the information Collins had provided in a written statement, which was
initialed and signed by Cotlins and his mother in his presence at 10:26 am. The written
statement also included the Miranda warnings that were given to Collins prior o his signing
the statement. Sergeant Kelly acknowledged that Sergeant Witkle was also present when
Collins’ statement was being typed, which meant that there were three police sergeants and
a staff person present when Collins gave his statement. Collins started his slatement at
9:58 a.m. and conciuded it at 10:20 am.

*7 Sergeant Kelly said that Collins' interview was “extremely cordial” and “rather short”
because Collins was “forthright” regarding his involvement in the planning and execution of
the robbery of the victim. He stated that he had grown up with Collins’ mother and that she
had been involved when Vance, Collins’ brother, gave his statement to police about this
offense a day or two earlier. Sergeant Kelley noted that Collins was two months away from
turning sighteen years old at the time he gave his statement in this case.

Sergeant Kelly said that Collins mother was present during the interview because Collins
was a juvenide. However, he said, “With juveniles, people under 18, we try to have a parent
present, but it is nol mandatory that a parent be present ... when we take a statement from a
juvenile.” Sergeant Keliey said Collins and his mother were afiowed to read the written
statement before Collins initialed each page and signed the statement Afier he signed the
statement, Collins was placed back info the interview room, and Sergeant Kelly discussed
with & prosecutor the contends of the Collins' statement and what action 1o take.

Sergeant Kelly admitted that he did not inciude in the written statement or his supplement
Collins' detailed explanation of how he and the codefendants used the Text Free application
to create a false cell phone number. He said that he had made contemporaneous written
notes regarding the detalls surrounding Colins' use of the Text Free application but that his
notes had been destroyed. Sergeant Kelly acknowledged that he was a “prefly tech savvy”
officer, which aliowed him to understand how the Text Free appfication created a false cell
phone number, He added that Collins appeared pretty fech savvy as well, explaining that
Collins knew about the Text Free application as well as “every other appliication] that was
on his phone at the time.”

Dr. Marco Ross, the Deputy Chief Medical Examiner for Shelby County, testified that he
performed the autopsy on the victim. He stated that the victim had been shot six times and
that any one of the three shots to the viclim's Dack could have caused the victin's death.

Following the conclusion of the proof, the jury convicted Collins of first degree felony
murder, and the trial court imposed a sentence of fife imprisonment.

ANALYSIS
I. Denial of Motion 1o Suppress. Colling argues that the trial court erred in declining io
suppress his statement (o police. He claims that his statement should have heen
suppressed because the police lacked probable cause 1o arrest him, because he was denied
the right to a prompt determination of probable cause, and becalise his statement was
involuntary because of the coercive actions of the police.

Priov to trial. Colins filed a motion to suppress his statement t¢ police on the basis that #
was obtained in violation of the Fourth, Fifth, and Fourteenth Amendments to the United
States Constitution and article [, sections 7 and ¢ of the Tennessee Constitution. Initially, we
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note that a trial court's findings of fact at a suppression hearing are binding on an appellate
cowrl unless the evidence preponderates against them. State v. Bell 429 8§ W 34 524 5728
the witnesses, the weight and value of the evidence, and resotution of confticts in the
evidence are matters entrusted to the rlal judge as the trier of fact.” Odom, 928 S.W.2d at
23. The prevailing party in the trial court “is entitied 1o the strongest legitimale view of the
evidence adduced at the suppression hearing as well as all reasonable and legitimate
inferences that may be drawn from that evidence.” id. af 23, see Bell, 420 S W.3¢ at 528,
Despile the deference given to trial court’s findings of fact, this court reviews the trial court's
application of the iaw 1o the facts de novo wilh no presumption of correctness. State v,
Monigomery, 462 8.W.3d 482, 486 (Tenn. 2015) (citing State v. Walton, 41 S.W.3d 75, 81
(Tenn. 2001} ), State v. Day, 263 S.W.3d 881, 800 (Tenn. 2008) (citing State v. Williams,
185 S W 3d 311, 315 (Tenn. 2006} State v. Yeargan, §58 S W.2d 628, 626 {Tenn, 1867} ).

*8 A. Lack of Probable Cause. Colins argues that his confession should have been
suppressed because he was arrested without probable cause He claims that because
Vance and Henderson were criminal informants, the police could not rely on the information
provided by them unless (1) they had a basis of knowledge and (2) they were credible or
thesr information was reliable. See State v. Bishop, 431 S W.3d 22, 38 (Tenn. 2014); State
v. Jacumin, 778 § W 2d 430, 432 {Tenn. 1988). Collins argues that because neither Vance
nor Henderson were shown to be credible or reliable under this second prong, the officers
lacked probable cause o arrest him. He further contends that because his stalemeant was
taken shortly after his arrest with no intervening independent act of free will on his part that
purged the taint of his unlawfid arest, his statement should have been suppressed as “fruit
of the poisonous tree.” Wang Sun v, United States, 371 U .S 471, 485--88 (1963).

Al the suppression heanng, the trial court found that the two documents containing Colinsg’
name that were found in Vance's car were sufficient to establish that Vance and
Henderson's information was reliable. However, Collins claims the proof at trial failed o
establish (1) the papers belonged 10 him, and (2) were in the car because he was at the
crime scene. He argues that Sergeant Lundy was unable to testify that the Southwest
Community College financial paperwork belonged to Collins and claims that two documents
containing his name in Vance's car were insufficient {0 place him at the scene because they
could have been ieft in Vance's car at any pointin time.

Colling asserts that the pofice lacked probable cause 1o arrest him based on the statements
of Vance and Henderson, who were criminal informants, "Probable cause for an arrest
withoul a warrant exists if, at the time of the arrest, the facts and circumstances within the
Knowledge of the officers, and of which they had reasonably trustwarthy information, are
sufficient fo warrant a prudent man in believing that the [defendant] had committed or was
commitiing an offense.” State v. Bridges. 963 S W 2d 487 491 (Tenn 18%7) {(internal
quotation marks and citations omitted). The courts in Tennessee have routinely
distinguished between “citizen informants, or bystander withesses, and criminal informants,
or those from the criminal mitieu.” State v Cauley. 863 S W.2d 411, 417 (Tenn. 1983)
(internal quotations marks and citation omitted). When a person from the criminai milieu
provides information that contributes {o the arrest of an individual, a totality-of-the-
circumstances analysis may be appropriate in defermining whether probable cause exists to
support the arrest. Compare State v. Tuttle. 515 5 W 3¢ 282, 307-08 {Tenn 2017y
{overruling Jacumin and adopiing the Gates totality-of-the-circumstances analysis when
determining whether an affidavit establishes probable cause for issuance of a search
warrant}, with State v, Echols, 382 S.W.3d 266, 279 (Tenn. 2012) {(holding that when officer
refies in part on information from an informant from the criminal milieu, then the State must
show that this informant “{1} has a basis of knowledge and (2) s credible of tus information
is refiable™). In conducting this fotality-of-the-circumstances analysis, an informant's
“veracity” “refiability,” and “basis of knowledge” remain highly relevant but should not be
recoghized as independent requirements o be rigidly applied in each case. See Tuttle 515
S.W.3d at 303 (citing lilingis v. Gates, 482 U.S. 213, 230 (1983} ). Circumnstances
surrounding the information given by an informant, such as independent police corroboration
of this information or corroboration of several details of this information, may increase the
reliability of the facts provided by the informant. State v. Simpson, 968 SW.2d 776, 782
{Tenn, 1988).

*& When considering the reliabilty of the criminal informant in this case, the trial court
recoghized that although the information provided by Vance and Henderson was “not
presumptively credibie,” the reliability of their information was established because they
“ware prasent and mveolved dunng the commission of the offense and any deficit in their
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credibility was outweighed by thel ] consistency [of their statements] and the corroboration of
the documents [referencing Colling that were found] In the vehicle” The evidence does not
preponderate against the trial court's finding that Vance and Henderson provided refiabie
information that Collins commitied the offense in this case, and we conclude, based on the
totality of the circumstances, that probable cause existed to support Colling' arrest

B. Neutral and Detached Magistrate. Collins aiso argues that his statement should have
been suppressed because it was obtained in violation of his Fourth Amendment rightlo &
prompt determination of probable cause following his warrantiess arrest. He asseris that his
detention was unreasonable because he was never taken before a magistrate until his
appearance in juvenite court. and he asserts that this claim is supported by Sergeant
Lundy's admission that he did not know whether Coliing was ever laken before a magistrate
for a probable cause determination. Collins maintains that the police took his staitement
before taking him before a magistrate in order to gather additional proof justifying his arrest
ang that his statement to police should have been suppressed as fruit of the poisonous tree.

"[Tihe Fourth Amendment requites a timely judicial determination of probable cause as a
Huddieston, 924 S.W 2d 666, 671 (Tenn. 1996}, When individuals are arrested without a
warrant, they must be brought before a magistrate to * 'seek a prompt judicial determination
of probable cause.’ " Bishop, 431 S.W.3d at 42 (quoting Gerstein, 420 U.S. at 125); see
Tenn. R. Crim. P. 5a){1}; Huddieston. $24 8\W 2d 2t 672 1.2 (Tenn. 1898} A delay of less
than forty-eght hours s "presumptively reasonable”; however, when the delay exceeds forty-
eight hours, the State must show that * 'a bona fide emergency or other extraordinary
circumstance’ caused the delay.” Bishop, 431 S.W.3d at 42 {quoting County of Riverside v,
Mclaughlin, 500 U S 44, 56 (1891} ). Even a delay of less than forty-eight hours may be
unreasonabie “if the delay is for the purpose of gathering additional evidence to justify the
arrest of if the delay is ‘metivated by Hl will agains! the arrested individual, or delay for
delay's sake.' " Id. (quoting McLaughlin, 500 115 at 56)

The remedy for failling 1o bring a defendant before a magistrate without unnecessary delay is
the exclusion of the evidence cbtained as a result of the urlawful detention, uniess an
excephion 1o the exclusionary rule applies. |d. (citing Huddieslon, 924 SW.2d &t 673) Under
the * fruit of the poisonous tree’ doctrine, ... any evidence obtained by virtue of a suspect's
unlawful detention must be excluded from trial uniess the arrested person's statement was
‘sufficiently an act of free will 1o purge the primary taint’ of the illegal detention.” Id. (quoling
Huddleston, 824 SW.2d at §74-75), When an arrest is supporiad by probable cause, the
arrestee’s "ensuing detention is typically not ilegal until it ‘ripens’ into a Gerstein violation.”
1d. {quoting Huddleston, 924 S W 2d at 875} Therefore, if an arrestee's statement “was
given prier 1o the time the detention ripened into a constitutionat violation, it is not the
product of the iitegality and should not be suppressed.” Huddleston, 824 S W.2d at 875,

The trial court made several findings of fact relative (o this issue in its order denying the
mation o suppress. It found that Collins was arresied without a warrant on the morning of
March 12, 2014, and that at the time of his interview, Colling had not been charged with any
crime. It also feund that Collins was physically restrained during the interview and was not
free to leave. Moreover, the trial court found that Colling signed an Advice of Rights form at
9:22 a.m. before being interviewed by Sergeants Kelly and Lundy, that Collins completed
his written statement at 10:20 am, and that Collins signed the written statement al 10:30
a.m.. The trial court recognized that "[tihe record before this Court does not reflect any
probable cause determination before the juvenile court hearing on Aprif 23, 2014,

*10 The trial court also made the following conclusions of iaw regarding this issue.

{Tlhe enly remedy for an extended detention without a probable cause determination is
suppression of statements made after the delention has extended beyond a
constitutionally reasonable duration, which our cournts have determined {0 be 48 howrs
[Colins’ incririnating statements, both oral and written, were given on the same day as
when he was originally detained. Even if [Collins] were uniawfully detained, a statement
given ondy a few hours affer the initial defention cannot be considered induced by the
allegedly unfawful detention

Accordingly, [Cotlins] is not entithed o suppression of his statements because of the
duration of his detention prior {0 & probable cause determination.

The evidence does not preponderate against the findings of fact made by the trial court. We
have already concluded that sufficient probable cause existed for police to believe that
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Collins committed the offense at the time he was arrested. Probable cause existed based
on the statements from Vance and Henderson, the consistency of these statements, and the
docurnents confaining Colling’ name and address that were inside Vance's car left at the
crime scene. Because the police had probable cause to arrest Collins at the time he was
taken into custody, Collins has failed to show that the delay in oltaining & probable cause
determination Dy & magistrate was " “for the purpoese of gathering additional evidence {o
wstify the arrest.” " Id, at 676 (quoting McLaughiin, 500 U.S. at 58). Moreover, because
Collins provided his statements to police before his detention ripened into a Gerslein
violation, we also conciude that his statements were not the product of the illegal detention

and, therefore, should not be suppressad,

C. Voluntariness of Statement. Collins nex! contends that his confession should have
peen suppressed because it was ihvoluntary. He contends that his depressive disorder and
dependent personality disorder prevented him from understand the warnings on the Advice
of Rights form and caused him 1o sign the form in order {o comply with the wishes of the
interviewing police sergeanis and his mother. Collins asserts that because his statement
was taken 1o confirm what the police already thought they knew, the procedure was
coercive, which rendered his statement involuntary

The voluntariness of 2 confession “remains distinct from Miranda.” State v, Climer, 400
S.W 3d 537, 587 (Tenn 2013} {citing Dickerson v. United States, 530 U.S. at 428, 434-35
(2000) 3. Because “coerced confessions are inherently unreliable,” only volurary
confessions are agmissible. I, In order for a statement 1o be voluntary, it " ‘must not be
extracted by any sort of threats or violence, nor obfained by any direct or imphed promises,
however sfight, nor by the exertion of any improper influence.’ " State v Keily, 603 SW.2d
726,727 {Tenn 1980) (quoting Bram v._United States, 168 U.S. 532, 542-43 (1887) ).

In determining the voluntariness of a confession, “the essential inquiry ... is whether a
suspect's will was overborne so as to render the confession a product of coercion.” Climer,
400 SW.3¢ at 568; gee State v, Smith, 933 SW.2d 450, 455 (Tenn. 199¢) ("The test of
voluntariness for confessions under article |, § 9 of the Tennessee Constitution is broader
and more protective of indivigual righis than the test of voluntariness under the Fifth
Amendment."). in making this determination, the court must examine the totality of the
circumstances. including * "both the characteristics of the accused and the detalls of the
interrogation.” " Climer, 400 S W.34d at 568 (quoting Dickerson, 530 U.S. at 434). These
circumstances include:

*11 [Tlhe age of the accused; his lack of education or his intelfigence leve!;
the extent of his previous experience with the police; the repeated and
profonged nature of the guestioning, the length of the detention of the
accused before he gave the statement in question; the tack of any advice to
the accused of his constitutional rights; whether there was an unnecessary
delay In bringing him before a magistrate before he gave the confession,
whether the accused was injured], ] intoxicated].] or drugged, or in ili health
whan he gave the statement, whether the accused was deprived of foog,
sleen] ] or medical atention; whether the accused was physically abused;
and whether the suspect was threatened with abuse.

Huddleston 924 5 W.2d at 671 {alteration in original} (emphasis omited}

Collins asserts thal his depressive disorder and dependent personality disorder prevented
him from understanding the warnings on the Advice of Rights form and caused him 16 sign
the form in order to comply with the wishes of the police and his mother. As 10 this issue, the
irial court conciuded that "although {Collins] may have been somewhat more
impressionable than the average person of his age and gender, {Colling'] desire to compiy
with an authority figure was voluntary and based on [Collins'] beliefs about his own best
interests rather than imposed externally by the will of the officers.” In addition, the tnal court
held that "[a]ithough [Collins] may have felt compelied to incriminate himself because of his
psychological condition, [Collins'] statements were not induced by coercive police activity
that would victate [his] constitutionat rights.”

The evidence presented at the suppression hearing and at trial estabhshed that Colling,
who was seventeen years old at the lime he gave his statement to police, was accompanied
by tis mother and that Collins' statement was obtained within a few hours of his arrest.
During the interview, Collins and his mother were informed of his Miranda rights and were
given the opportunity 10 ask questions before Collins signed a written waiver of these rights
and provided his statement. Sergeant Lundy testified that Collins appeared to understand
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his Miranda rights and did not appear to have any learning disabilities. Collins' entire
interview fasted a short pertod of time, approximately an hour and a half. Significantly, there
was absofutely no evidence offered showing that the police threatened Coliins or engaged
in coercive acts during the interview in order o obtain his statement. Considering the {otality
of the circumstances, we agree with the trial court that any mentai defects did not render
Collins' statement involuntary

I, Admission of Certain Evidence. Collins contends that the trial court erred in admitiing
several pieces of evidence at trial. "Generally, the admissibility of evidence rests within the

triat court’s sound discretion, and the appeliate court does not interfere with the exercise of

that discretion unless a clear abuse appears on the face of the record.” State v. Franklin,

2007) 3. A triat court is found to have abused its discretion when it "applies an incorrect legal
standard or reaches a conciusion that is ‘ilogical or unreasonable and causes an injustice lo
the party complaining.’ " Lewis, 235 S W.3d al 141 (quoting State v. Ruiz, 204 SW.3d 772,
778 rTenn. 2008) }

However, the following standards govern appeliate review of a trial court's rulings on
hearsay evidence:

Initiatly, the trial court must determine whether the slatement s hearsay If
the statement is hearsay, then the trial court must then determine whether
the hearsay statement fits within one of the exceptions. To answer these
guestions, the triat court may need to receive evidence and hear testimony
When the trial court makes factual findings and credibility determinations in
the course of ruling on an evidentiary motion, these factual and credibility
findings are binding on a reviewing cour! unless the evidence in the record
preponderaies against them. State v. Gilley, 297 S W.3d at ¥60-61. Once
the trial court has made its factual findings, the next questions—whether the
facts prove that the statement {1) was hearsay and (2} fits under ong of the
exceplions to the hearsay rule—are questions of law subiest to de novo

Keisting v. Keisiing, 196 SW.3d 703, 721 (Tenn. CL App. 2005).

*12 Kendrick v. State, 454 S W .3d 450,475 (Tenn. 2015}

A. Calls and Text Messages to Victim's Cell Phone. First, Collins argues that the tnal
court erred in declining to exclude Lee's testimony regarding text messages and phone calls
that were made o the victim's cell phone just before his death. He argues that the admission
of this evidence viclated Rule 801(b}(%) because no whness testfied about the process cell
phones use fo produce accurate copies of messages or phane calls. in addition. noting that
neither the cell phone nor the messages or calls were admifted into evidence, CoHlins
argues that Lee's testimony about this evidence, which did not specify whether she was
referring to text messages or voice messages, viclated Tennessee Rules of Evidence 1002

Just prior fo trial, Collins filed a motion in limine {o exclude Lee's testimony aboul these text
messages and phone calls. Al the hearing the moming of Colling' inal, the defense argued
that Lee's testimony should be excluded under Tennessee Rules of Evidence 901 and 1002
The defense noted that at Vance's earller trial for this offense, Lee tesiified that on the night
of the victim's death. she lcoked at the victim's cell phone and discovered that he hag
received some phone calls and fext messages, the last of which was received around 11:00
p m.. about someone who was interesting in purchasing the victim's Mustang. The defense
expressed concern that Lee would testify not only to the content of these text messages and
calls but also the date and time of these messages. which it claimed viclated the "best
evidence rule” set forth in Rule 1002, The defense also argued that the State had failed 1o
show that the times and dates of these text messages and calls were transmitted through a
reliable process or system pursuant to Rule 901(b). In response, the State explamed that
the victim's celi phone was not available because it had never been coliected as evidence It
aiso claimed that the best evidence rule appiied {o documents, not a lime stamp on a cell
phone

In ruling on this issue, the iral court recognized that Lee would not be testifying about what
these messages and calls said "word-for-word™, instead, her testimony would indicate that
the persen who sent these text messages and calls said he was interested in buying the
victim's Musiang. The trial court heid that the defense could cross-examine Lee on this issue
and that it did not believe the best evidence rule applied. The court also held that because
Coltins admitted that he used the Tex! Free application 1o text the victim about the Mustang
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prior 1o the killing, it would ailow Lee to testify that she viewed the content of those text
messages as well as the time and date of the text messages and then gave this information
e the police. At trial, Lee testified that the victim's cell phone had text messages and phone
cails between the victim and an unidentified person about the Mustang the victim was trying
to sell,

Rule 901, which requires evidence to be authenticated or identified, provides, "The evidence
of authentication or identification as a condition precedent o admissibility is satisfied by
evidence sufficient to the court {0 support a finding by the trier of fact that the matter in
guestion is what its proponent claims.” Tenn. R. Evid. 901{a). As an example, the rule
provides that “[e]vidence describing a process or system used 10 produce a result and
showing that the process or system preduces an accurate result” may be necessary 1o
properly authenticate evidence. Tenn R Evid 801(b)S) In addition, Tennessee Rule of
Evidence 1002, aiso known as the best evidence rule, states, “To prove the content of &
writing, recording, or photograph, the original writing, recording, or photograph is required,
except as otherwlse provided[.]"

*13 We believe that Lee's testimony sufficiently established that she had ample knowledge
of the victim's phone to ientify the text messages and phone calls. See Tenn. R, Evid, 901
{b}(1}. We also recognize that the unavailability of the celi phone or the text messages in this
case did not render testimony about the text messages and calls inagmigsibie under the best
evidence rule set out in Rule 1002, “The best evidence rule is a rule of preference rather
than exclusion.” lioube v, Cain, 397 S W.3d 597, 602 {Tenn. CL App. 2012} "It does not
exciude evidence but rather requires the infroduction of the best available form of the
evidence.” Id, (internal quotation marks and citations omitted). The State made it ciear that
Lee's testimony, which was subject to cross-examination, was the best evidence available
regarding the text messages and calls. Therefore, we conclude that the trial court did not
abuse its discretion in admitting this testimony, especially in light of the other overwhelming
proof of Coltins’ guilt that was presented at trial.

B. Dignne fee's Hearsay Testimony. Collins also contends that the trial court erred in
denying his motion 1o exclude Lee's testimony about statements made by witnesses at the
scene. Colling asserts that this testimony should not have been admitted because Lee
never identified the declarant and because the State presented no evidence as to whether
the declarant actually observed the shooting or came along after the shooting. He also
contends that Lee's testimony failed 1o show that the declarant appeared excited when
making this statement and fell short of what is reguired by the excited utlerance exception in
Ride 803(2).

Collins filed & motion in limine to exclude Lee's testimony about a statement she heard from
a witness just after viclim's shooting. At the hearing on this motion, the defense reminded
the frial court that at Vance's eartier trial on this offense, Lee testified that *a couple of
people told her ... a guy in a Mustang ... shot ancther guy who was lying nearby on the
ground.” The defense asked the frial court to exclude this testimony in Colling' trial because
it was hearsay, and the State countered that it did not believe the court could determine
whether the declarant’s statements were excited ufterances or met some other hearsay
exception unti{ after it heard the proof. The trial court agreed, reserving judgment on that
maotion until it heard evidence regarding the circumstances surrounding the declarant's
statement.

At trizl, Lee testified that after hearing several gunshots, she went o the parking lot and
noticed several people standing around, who appearad to be “in shock.” When Lee testified
that she asked these people what had happened, the defense objected on the ground of
hearsay. The State argued that the excited utterance hearsay exception applied 1o this
statement, and the trial court immediately overruled the objection. Lee then testified that one
of these individuals tolg her “the guy in the Mustang shot that guy” and pointed in the
direction of her apartment building, where the victiny's body was locaied.

‘Hearsay' is a statement, other than one made by the declarant while testifying at the tnal
or hearing, offered in evidence {o prove the truth of the matter asserted.” Tenn. R. Evid. 801
(). Under Tennessee Rule of Evidence 603(2). an “excited utterance” not excluded by the
hearsay rule is "{a] statement refating 0 a startling event or condition made while the
declarant was under the stress of excilement caused by the event or condition” in order o
meet the excited ulterance exceplion, (1) a stariling event or condition must occur at
suspends the normal, reflective thought processes of the declarant, (2) the declarant's
statemant must relate 1o this startling event or condition, and (3} the declarant myust make
this statement while under the stress or excilement from the event or condition. Franklin, 308
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$.W.3d at 823 (citing State v. Stoul, 46 5.W.3d 689, 8¢ (Tenn. 2001}, superseded by

*14 Here, the starlling event was that the viclim had just been shot, the declarants’
statement was directly related to this startling event, and the statement was made while still
under the stress of the shooting. Accordingly, under our de novo review, we conclude that
Lee’s testimony about these statements was admissible under the excited utterance
exception to the hearsay rule. See Kendrick, 454 § W.3d at 479

C. Temporary Tag and Juvenile Court Summons. Lastly, Collins argues that the trial
court erred in admitling evidence regarding a tempaorary license tag for Vance's Monto Carlo,
which contained Brandon Vance's name and address of 3730 Fieldbrook Street, Memphis,
Tennessee, and a juveniie summons, which contained Collins' name and this same
address.? Collins claims the information on the temporary tag was inadmissible hearsay
because it was offered to show that Vance owned the Monte Carlo and was, therefore, at
the scene of the crime. He also claims the information on the juvenile summons was
nadmissible hearsay because it was offered to prove that Collins, who had left the
summons behind in Vance's car, was also at the crime scene. Collins aftermnatively argues
that the juvenile summons, which showed that Collins had committed multiple driving
offenses, was inadmissibtle as proof of other crimes, wrongs, or acts under Ruie 404{b)

Jugt before trial, Collins filed a motion in limine to exclude the temporary tag as hearsay. At
the ensuing hearing, the defense argued that the State. at Vance's earlier trial for this
offense, argued to the jury that the address on the temporary tag was Vance's home
address, which was close to the location where the victim's Mustang had been recovered.
The defense asserted that the temporary tag had been offered by the State in Vance's irial
to prove the truth of the matter asserted, namely that the address on the tag was Vance's
home address, and that if the State offered the tag for the same purpose in Colling' trial, it
would again be inadmissible hearsay. The State replied that in Vance's trial the temporary
tag had been admilled 1o show that the Monte Carlo belonged to Vance and that in Collins'
trial, the temporary tag would be admitled not only to establish Vance's identity as one ofthe
petpetrators but alse to help the State to show that Colling, Vance's brother, was involved in
the victim's death, especially in light of the fact that two documents containing Coliins' name
had been found inside the Monte Cardo and that Collins had told police that his home
address was the same address as that listed on the tag. The trial court held that based on its
own research, the tag was admissible as an exceplion to the hearsay rule and was a self-
authenticating document.

In the same pre-trial hearing. the State aiso disclosed that it intended o offer a juvenile
summons made out to Collins that was found in the Monte Cario at the scene. The State
acknowledged that the juvenile summons could raise a Rule 404(b) issue and said it
panned o introduce it because it indicated that Colling was with Vance at the time the
chme was committed

During the Rule 404(b) hearing outside the presence of the jury, the State argued that it
would be admitting the juvenie summons, not to show that Collins committed 2 moving
violation, but as proof of his identity as a perpetrator and to establish that Collins and Vance
had the same home address, The State also asserted that the juvenile summons, which
placed Collins at the scene of {he crime, corroborated Collins' statement to police. The
defense responded that the juvenile summons was inadmissible pursuant to Tennessee
Rule of Evidence 404(b} because the probative value of the evidence was outweighed by
the danger of unfair prejudice. it claimed that the summons was prejudicial because it
showed Colins had been charged with not having a driver's license, violation of the financial
responsibiiity law, and viofation of a traffic ardinance. The trial court, in holding that the
juvenite summons was admissible, determined that the material issue other than conduct
conforming with a character iralt was the identity of Collins as a perpetrator of the felony
murder. The court also held that the proof of the juvenile summons was clear and convincing
and that probative value of this evidence, which connected Collins to Vance's vehicle at the
time of the offense, was not autweighed by the danger of unfair prejudice.

15 At trial, Sergeant Titus identified a pholegraph of the Monte Carlo with the femporary tag
placed in its window. Later, during Sergeant Sewell's testimony, the temporary 1ag and the
juvenile summons found inside the Monie Carlo were enfered into evidence. Sergeant
Sewell stated that the temporary tag listed Brandon Vance's name and an address of 3730
Fieldbrook Street, Memphis, and that the juvenile summons had been issued to Coltins for a
traffic ticket that contained the same address of 3730 Fieldbrook Street, Memphis.
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After Sergeant Sewell's provided this testimony. the trial court immediately instructed the jury
that if # found that Collins committed a crime or crimes other than that for which he was on
triai, then it could “not consider such evidence to prove his disposition to commit such a
crime as that on trial” and that the evidence could only be considered "ior the limited
purpose of determining whether it provides the defendant’s identity " The court also
instructed that "[sjuch evidence ... must not be considered for any purpose other than that
specifically stated.” The frial count gave a similar instruction at the conclusion of proof at
triak

As we noled, " “fhlearsay’ is a statement, other than one made by the declarant while
testifying at the trial or hearing, offered in evidence to prove the truth of the matter asserted.”
Tenn. R. Evid 801(c) A written assertions is a “statement” under the hearsay rule. Tenn R.
Evid. 801(2); see Franklin. 308 S.W.3d ai 811. The temporary tag contains a written
statement, namely a name and address, and this written statement reflects that the
temporary tag for the Monte Carlo had been issued to Vance, who lived at 3730 Fieldbrook
Street, Memphis. See Franklin, 308 S.W.3d at 811 Based on the testimony provided, we
conchude that the State offered the information on the temporary tag for its truth, namely that
the tag for the Monte Carlo was issued to Vance, who lived at 3730 Fieidbrook Streat,
Memphis and was hearsay.

We must now determine whether this statement was admissible under the Tennessee Rules
of Evidence. We believe that the temporary license tag could be considered a public record
under Rule 803(8), which provides that the following information is not excluded by the
hearsay rule:

Public Records and Reports. Uniess the source of information or the
methad orf circumstances of preparation indicate lack of trustworthiness,
records, reports, statements, ar data compilations in any form of public
offices or agencies setting forth the activities of the office or agency or
matters observed pursuant 1o a duty imposed by law as to which matters
there was a duty to report, excluding, however, matters observed by police
officers and other law enforcement personnet.

It also appears that the temporary license tag was self-authenticating under Rule 902(13, (75
of {10}. Accordingly, we conclude that the trial court did not e in admitting the femporary
tag.

As 1o Collins' claim that the juveniie summons was hearsay, we note that the defense has
waived this issue Dy faifing 1o make an objection on that ground at trial. See Tenn. R App

P 36(a) {"Nathing in this ruie shall be construed as requiring relief be granted to a party
responsible for an error or who failed to take whatever action was reasonably available to
prevent or nuilify the harmiud effect of an error”); Tenn. R. Evid 103(a){1) (requiring a timely
chiection &s a prerequisite to a finding of error based on the trial court's admission of
evidence}. Because Collins waived this issue, he is not entitled 1o relief on this claim.

*16 Alternatively, Colling argues that the admission of the juvenile summons violated Ruie
404(b}. Evidence of a defendant’s character offered for the purpose of proving that he or she
acted in conformity with that character is inadmissible. See Tenn. R. Evid. 404{a) However,
evidence of other crimes, wrongs, or bad acts may be admissible for other purposes if this
evidence satisfies the conditions i Rule 494(b),

Rule 404(b} states:

Other Crimes, Wrongs, or Acts. Evidence of other crimes, wrongs, or acls is not
admissitle to prove the character of a person in order to show action in conformity with
the character trait. it may, however, be admissible for other purposes. The conditions
which must be satisfied before allowing such evidence are:

(1) The court upon request must hold a hearing outside the jury's presence;

{2) The court must determing that a material issue exists other than conduct conforming
with @ character rait and must upon request state on the record the material issue, the
ruling. and the reasons for admitling the evidence;

{3} The cour must find proof of the other crime, wrong, or act to be clear and convincing;
and

(4) The court must exciude the evidence if its probative value is outweighed by the danger
of unfair prejudice.
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Tenn. R Evid 404(b). Pursuant to the Advisory Commission Comment o Rule 404,
“evidence of other crimes should usually be excluded.” Tenn. R. Evid 404(b}, Adv. Comm'n
Cmt. However, in exceptional cases, “where another crime is arguably relevant to an fssue
other than the accused's character,” such as “identity (including motive and common
scheme of plan), intent, or rebuital of accident or mistake.” the evidence may be admissible.
Id.. see State v Berry. 141 $.VW.3d 549, 582 (Tenn. 2004) {sfating that evidence of other
crimes, wrongs, or acts may be admissible if it establishes the defendant's motive, intent,
guiity knowledge, identity of the defendant, absence of mistake or accident, a common
scheme or plan, completion of the story, opportunity, and preparation).

If a trial coun subsiantialy comphies with the requirements in Rule 404(b), the court's nuting
will not be overturned absent an abuse of discretion. $tate v. Hawking, 518 SW.3d 1, 45
(Tenn. 2017} This court will find an abuse of discretion “only when the trial court applied
incorrect legal standards, reached an illagical conclusion, based its decision on & clearly
erroneous assessment of the evidence, or employed reasoning that causes an injustice to
the compizaining party " $tate v, Banks, 271 S W 3d 80, 116 (Tenn. 2008) {ciling Konvaiinka
v, Chatianooga-Hamilton County Hosp. Auth,. 249 S W 3¢ 346 358 {Tenn. 2008} )

The record shows that the trial court substantially compiied with Rule 404{bY's procedural
requirements \We agree with the trial court that the juvenile summons had substantial
probative value because it helped estabiish Collins' identity as one of the perpetrators of the
first degree felony murder. Although the juvenile summons was slightly prejudicial because #
showed that Colling had been writien a ticket for several misdemeanor driving offenses, its
admission established that Colling was linked to the car and assisted the jury in determining
whether Collins was guilty of the charged offense. For this reason, we conclude that the trial
court did not abuse its discretion in admitting the juvenile summons at trial.

*17 lit. Sufficiency of the Evidence. Collins argues that the evidence is insufficient to
sustain his conviction for first degree felony murder. Specifically, he contends that the proof
in this case only supports a conviction for faciltation of robbery. See T.C A § 38-11-403(a)
("A person is criminally responsible for the facilitation of a felony, if, knowing that anather
intends o commit a specific felony, but without the intent reguired for ciminal responsibility
under § 39-11-402(2), the person knowingly furnishes substantial assistance in the
commission of the felony."). Colling claims that the plan was for Henderson to point the gun
at the victim and take his keys, not shoot him, and that although he knowingly furnished
substantial assistance to Henderson by providing him with a gun, he lacked the intent
required for first degree felony murder under the theory of criminal responsibility.

"Because a verdict of guilt remaves the presumption of innocence and raises a presumption
of guilt. the criminal defendant bears the burden on appeal of showing that the evidence was
legally insufficient 1o sustain a guilty verdict.” State v._Hanson. 279 S W 3d 265, 275 (Tenn
2009} (citing State v. Evans 838 5.W.2d 185, 181 (Tenn. 1992) ). “Appelate courls
evaluating the sufficiency of the convicting evidence must determine 'whether, after viewing
the evidence in the light most favorable (o the prosecution, any rational trier of fact could
have found the essential elements of the crime beyond a reasonable doubt.” ” State v
Waqner, 382 S W 3d 288, 297 (Tenn. 2012} {quoting Jackson v. Virginia, 443 U.S 307, 319
(1978} 1, see Tenn. K. App. P. 13{e}. When this court evaluates the sufficiency of the
evidence on appeal, the State is entitied fo the strongest legitimate view of the evidence and
all reasonable inferences that may be drawn from that evidence. State v Davis, 354 S W.3d
718,728 (Tenn, 201 1) {oiling State v, Majors, 318 S W 3d 850, 857 {Tenn 20100 ).

Guiit may be found beyond a reasonable doubt where there is direct evidence,
circumstantial evidence, or a combination of the two. State v. Sutlon, 166 $ W .3d 686, 691
(Tenn. 2005), State v Hall, 76 S W.2¢ 121, 140 {Tenn. 1998). The standarg of review for
sufficiency of the evidence " 'is the same whether the conviction is based upon direct or
circumstantial evidence ' " $tate v, Dorantes, 331 8.W.3d 370, 379 (Tenn. 2011} {quoting
Hansen, 279 SW.3d at 275). The jury as the trier of fact must evaluate the credibility of the
witnesses, determing the weight given lo witnesses' testimony, and reconcile all conflicts in
the evidence. State v. Campbell 245 8. W.3d 331, 335 {Tenn. 2008) (citing Byrge v. State
575 GW2d 292, 295 (Tenn. Crim. App. 1878) ). Moreover, the jury determines the weight to
be given {o circumstantial evidence, and the inferences 1o be drawn from this evidence and
ihe extent to which the circumstances are consistent with guilt and inconsistent with
innocence are questions primarily for the jury. Doranles, 331 8 W 3d at 379 {citing State v.
Rice, 184 S.W.3d 846, 662 (Tenn. 2006} }. When considering the sufficiency of the
evidence, this court "neither re-weighs the evidence nor substitutes its inferences for those
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drawn by the jury.” Wagner, 362 S.W.3d at 297 (citing State v. Bland, 958 S.\W.2¢ 851, 654
{Tenn 194731)

As relevant in this case, felony murder is "fa] killing of another commitled in the perpatration
of or attempl to perpetrate any .. robbery[]" T.C.A. § 35-13-202(a)(2}. The culpable mental
state required for a felony murder conviction is the intent to commit the underlying felony,
namely robbery in this case. Id. § 36-13-202(b); see Wagner 382 5.V 3d at 289. Robbery
1$ an "intentional or knowing theft of propernty from the person of another by violence or
putting the person in fear.” T.C A § 39-13-401(a). "A persan commits thefl of property if,
with intent 1o deprive the owner of property, the person knowingly obtains or exercises
controt over the property without the owner's effective consent.” id, § 39-14-103.

*18 Collins argues that the proof in this case only supported a conviction for facilitation of
robbery. Therefore, we must determine whether the evidence supporting his conviction
satisfies the felony murder rule. The felony murder rule applies when the kifling is " ‘done in
pursuance of the unlawful act, and not collateral to ' " Banks. 271 S.W.3d ai 140 (quoting
Rice, 184 5\W.30 5t 663). In other words, * '[t]he killing must have had an intimate relation
and close connection with the fefony ... and not be separate, distinct, and independent from

S W 24 879, 883 (Tenn. 1956) ).

“A killing that precedes, coincides with, or follows the commission of an underlying fetony will
be considered 'in the perpetration of the underlying felony, so long as there is a connection
in time, place, and continuity of action.” Wagner, 382 S.W.3d at 299 (citing State v, Pierce,
23 5.W.5d 289, 284-97 (Tenn. 2000); State v. Buggs, 995 S.W.2d 102, 106 (Tenn. 1998} ).
There should also be a causal connection between the killing and the underlying felony.
Buggs, 995 S.W.3d al 106 (citing Farmer, 296 S.W.2d at 884; State v. Severs. 759 S W.2d
35, 838 (Tenn. Crim. App. 1888) }. Requiring this causal connection suppoits the deterrent
effect of the fetony murder rule by excluding killings that are "collateral fo and separate from
the underlying felony.” Pigrce. 23 S W.3d at 296.

in a felony murder case, the "intent to commit the underlying felony must exist prior to or
concurrent with the commission of the act causing the death of the victim * Buggs, 95

S W 2d al 107 *[Wihether a defendant intended o commit the underlying felony, and af.
what point the intent existed. is a question of fact to be decided by the jury after
consideration of afl the facts and circumstances.” Wagner, 382 $.W.3d at 300 (citing Buggs.
995 5. W 2¢ al 107). As applicable in this case, "a jury may reasonably infer from a
dgefendant's actions immediately after a killing that the defendant had the intent to commit
the felony prior 1o, or concurrent with, the killing.” Buags, 995 S W 2¢ al 108 (citing State v,
Addison, 973 S.W.2d 260, 266 (Tenn. Crim. App. 1987), State v, Johnson, 661 S.\W.2d 854,

A defendant may De convicted of a crime as a principal actor or pursuant 1o the theory of
criminai regponsibility. An individual is criminally responsible for an offense committed by the
conduct of another if “[ajcting with intent to promote or assist the commission of the offense.
or to benefit in the proceeds or results of the offense. the person solicits, directs, aids, of
attempts to aid another person to commit the offense[]" T.C.A. § 38—11-402(2). Criminal
responsibility is not a distinct crime but "a theory by which the state may prove the
defendant's guift based on another person's conduct.” State v, Oshorne, 251 SW3ad 1, 16

App. 2003) ). "[Diefendants convicted under a theory of criminal responsibility are
considered to be principat offenders, just as if they had committed the crime themselves
State v, Sherman. 266 S.W.3d 395, 408 (Tenn. 2008} (citing State v, Carson, 950 S W 2d
951, §54 (Tenn 1997} ). In order to be convicted under a theory of criminal responsibility,
“the evidence must establish that the defendant in some way knowingly and voluntarily
shared in the criminal intent of the crime and promoted its commission.” Dorantes, 331

v, Fosler 755 SW.2d 848, 848 (Tenn. Crims App 1888} )

*18 The evidence, when viewed in the light most favorable to the prosecution, is sufficient to
sustain Colting' conviction for first degree felony murder. The proof established that on
March 8, 2014, Collins, Vance, and Henderson planned to rob the victim of his Ford
Mustang. Given the proof presented at tal, a reasonable fry could have found that Collins
had the intent {o commit the robbery based on his own conduct or the conduct of Vance or
Henderson, for which Collins was criminally responsiblie. Colling admitied that he planned
to rob the victim, that he provided the gun used in the offense, that he actively participated in
the robbery, and that he fled from the scene In the victim's Mustang after the victim was
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shot. Colling' statement to police was corroboraled by the statements from Vance and
Henderson, as well as the documents containing Colling' identifying information, which
placed him in Vance's Monte Carlo prior to the offense. Becauss a rationai jury could have
inferred from this proof that Collins had the intent 1o commi the robbery prior to, or
concurrent with, the killing of the victim, we conclude that the evidence is sufficient to sustam
Colling’ conviction

. Sentencing of a Juvenile to Life Imprisonment. Finafly, Collins argues that his
sentence of {ife imprisonmaent viclates the prohibition against cruel and unusual punishment
in the United States and Tennessee Constitutions and that the trial court abused its
discretion in failing 10 dismiss his indiciment on that basis. See U.S. Const. amend. VIH;
Tenn. Const. art. {, § 16. Noting the existence of shorter iife sentences in other states,
Collins contends that his punishment is disproportionate to the crime commitied because he
was a minor at the time of the offense and did not kil or intend to kill the victim in this case.
See Grzham v, Florida, 580 U.S. 48, 69 (2010} {'it follows that, when compared o an aduit
murderer, a juvenile offender who did not kil or intend to kili has a twice diminished moral
culpability. ™}

Collins asserts that his senfence has the effect of a sentence of life without parole because
statistics show that he will ikely die in prison. He reiterates that he was seventeen years old
at the time of the offense and was subsequently convicted as charged of first degree felony
murder and sentenced to the minimum, mandatory sentence for this offense, which is life
imprisonment. See T.C A § 39-13-202(c). Pursuant {o Code sections 40-35-501{h){1) and
40-35-50143(1), an individual must serve sixty years on a sentence of life imprisonment
priof to bemng eligivie for release. He notes that if such an individual receives all the availabie
credits for good behavior, then that person is entitled to a fifteen percent reduction on the
sentence, which equates to service of fifty-one years in prison. [d. § 40-35-50141(1);
Vauahn v. State, 202 S.W.3d 106 (Tenn. 2006). Collins claims that if he is released on the
earliest date possible, he will be sixty-eight years old, and that if he fails to eam any good
conduct credits, he will be seventy-seven years old at the time of his release. Relying on
statistics regarding the average life expectancy of incarcerated African—American males,
Collins maintains thal because he will spend his entire life in prison, he has, in effect, been
sentenced 1o ife without parole. As to this issue, we note that the Uinited States Supreme
Court has held that “while the Eighth Amendment prohibits a State from imposing a life
withou! parole sentence on a juvenile nonhomicide offender, it does not require the State to
release that offender during his natwral life.” Graham, 560 U.S. al 75.

Collins also argues thaf Tennessee's sentencing scheme for first degree murder, which
prevenis a trial court from sentencing a juvenile to anything less than tife imprisonment,
violates Miller v. Alabama, 567 U.S. 460 (2012}, by nol allowing the court to consider "the
personal attributes that are peculiar to children.” He argues that his sentence constitutes a
cruel and unusual sentence because at the time he commitied this offense at the age of
seventeen, his Characler was not as well formed as an adult's character, his traits were less
fixed, and his actions were l2ss likely (0 be evidence of irretrievable depravity, assertions
that he claims were supported by Dr. Walker's testimony. See id. al 471 (citing Roper v.
Simmons, 543 U.8. 5571, 570 (2005) ). Colling essentially maintains that because the
mandatory sentencing scheme in Tennessee preciudes individualized sentencing for
juveniles convicted of first degree murder, it violates Miller. See id. at 483. However, as we
will explain, Miller only mandates individualized sentencing for juveniles sentenced to life
without parote, not juveniies sentenced to life imprisonment.

*20 On February 22, 2016, the defense filed a motion for dismissal of the indictment on the
basis that Tennessee's sentencing scheme for juveniles convicted of first degree murder
violated the prohibitions against cruel and unusual punishment under the United States and
Tennessee Constitulions. In a hearing immediately prior to Collins' triat. the trial court noted,
“IClase law has come down from the Appellate Courts [dealing] wilh that matter in the
nterim since that motion was filed. The defense responded that while the Court of Criminal
Appeals had filed an opinion addressing a similar argument regarding a different sentence,
the Tennessee Supreme Court had not yet addressed the issue raised in Cellins' motion to
dismiss. The trial court, recognizing that i had denied a similar motion in Martiness
Henderson's case, stated that it was also denying this motion in Collins' case

of life imprisonment without parole for juvenile offenders violales the Eighth Amendment's
prohibition against cruet and unusual punishment. The Court concluded that while it did not
bar the imposition of a sentence of life without parole for juvenile homicide defendants, it gic
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require that “a seniencer follow a certain process—considering an offender's youth and
attendant characteristics--before imposing a paiticular penalty ” id. at 483,

lLater, this court echoed Miller by recognizing that juvenile defendants convicted of first
degree murder may stiil be sentenced to life without parole. See Charles Evereff Lowe
~Kelley v. State, No. MZ2015-00138-CCA~R3I-PC, 2016 WL 742180, at *g (Tenn. Crim
App. Feb. 24, 2016) (noting that "Midler did not hold that a juvenile can never be sentenced
1o life without the possibility of parole” before upholding the juvenile defendant's consecutive
lite sentences as constitutional). perm. app. denied (Tenn. June 23, 2016); Cedrick
Dickerson v. State. No. W2013-01766-CCA~R3-PC, 2014 WL 3744454, ai "5 {Tenn. Crim.
App. July 28, 2014) (upholding a juveniie's sentence of Hife without parole because “the friat
court provided the exact consideration that the Supreme Court called for in Miller™). perm.
app. denied (Tenn. Nov. 19, 2014).

Moreover, this court has consistently rejected the claim that a juvenile's mandatory life
sentence, which requires service of fifty-one years before refease, constitutes an effective
sentence of tife without parpie in violation of Miller. See Martez D, Matthews v. State, No.
M2015-02422-CCA-R3-PC, 2016 WL 7385674, at *4 (Tenn. Crim. App. at Nashviile, Dec
21, 2618), perm. app. denled (Tenn, Apr. 13, 2017); Charles Everell Lowe~-Kailey, 2016 WL
742180, at *8; Billy L, Grooms v. State. No. E2014-01228-CCA~R3~HC, 2015 WL
1396474, gt 4 (Tenn. Crim. App. Mar. 25, 2018), perm, app. denied (Tenn. July 21, 2015},
cert denied, 136 5 01 1218 (Feb 26 2016] State v_Kavin Marie Polochak, No M2013
-02712-CCA-R3I-CD, 2015 WL 2285686, al *34 {Tenn. Crim. App. Jan. 16, 2015), parm.
app. denied (Yenn. May 14, 2015); Cynicia Denise Brown v. State, No. M2013-00825~CCA
—R3-PC, 2014 WL 5780718, a1 *21 (Tenn. Crim. App. Nov_ &, 2014}, perm _app. denied
{Tenn. May 15, 2015}, Floyd Lee Perry. Jr. v. State. No. W2013-00801-CCA-R3-PC, 2014
WL 1377579, at *5 (Tenn. Cnom. App Apr. 7. 2014), perm._app. denied {Tenn. Sept. 18,
2014), Charles DBamien Darden v. State. No. M2013-01328-CCA~R3~PC, 2014 WL
992097, at *11 {Tenn. Crim. App. Mar. 13, 2014), perm. app. denied {Tenn. Sept. 18, 2014).
As the concurring opinion in Zachary Everett Davis recently explained, though

[AJithough Tennessee's sentencing scheme allows for possibie release of a defendant
convicted of first degree murder after the service of fifiy-one years, it is only in the rare
instance, if ever, thal a juvenile so sentenced would be released back into society. Even if
the judge or jury decides thal the features of the juvenile or the circumstances of the
homicide require a sentence other than life without parole, the effect of the sentence is still
the same The juvenile has no meaningful opportunity for release whether you name the
sentence imprisonment for life or imprisonment for iife without the possibility of parole, and
the juvenile wil likely die in prison. “While the logical next step may be to extend
protection to these types of senlences, this is not the precedent which now exists” in this
State. Floyd Lee Perry, Jr., v. State, No. W2013-00901-CCA~-R3~-PC. 2014 WL
1377579, al "4 {Tenn Crim. App Ape. 7, 2014), perm_app. denied (Tenn Sept 18,

2014) 1.

*21 No M2016-061579-CCA-R3-CD. 2017 WL 6329868, at "26 (Thomas, J.. concurring)
Because the sentence in this case is not the functional equivalent of a sentence of life
imprisonment without parole, Colting is not entitied 1o relief

Finally, we address Collins' claim that his sentence is disproportionate to the crime
committed. When a defendant in a non-capital case makes a proporntionaiity challenge, this
court must determine, as a threshold question, whether a comparison of the sentence to the
offense committed “leads to an inference of gross disproportionality ™ State v Harns, 844
5.0 .2d 801, 603 {Tenn. 1882). In making this determinalion, we can assuredly conclude
that a comparison of the sentence in this case {o Colling' crime does not lead to an
inference of gross disproportionality. Accordingly, we conclude he is not entitled to relief.

CONCEUSION
Based upon the aforementioned authorities and reasoning, the judgment of the rial court is
affirmed

All Citations

Stip Copy, 2018 WL 1876333

Footnotes

1 We have reordered the issues on appeal for clarity.
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2 Aithough the temporary tag and the juvenile summons. which were retained by
the clerk's office, were not included in the record on appeal, the trial franscript
provides sufficient information for us to determine this issue,
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ORDER

Upon consideration of the application for permission to appeal of Walter Collins
and the record before us, the application is denied.

PER CURIAM




