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QUESTION PRESENTED 
 
 Whether the opinion of the Seventh Circuit Court of Appeals, which failed to address 
Thomas’s appellate argument that his Fourth Amendment rights were violated by evidence 
obtained from a warrantless search and seizure of historical cell phone site locations is in, and of 
itself, a violation of Thomas’s Fourth Amendment rights established in Carpenter v. United 
States, 585 U.S. _____, 138 S. Ct. 2206, 201 L. Ed. 2d 507 (2018). 
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PARTIES TO THE PROCEEDING 

 
 All parties to the proceeding are named in the caption. 
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 Petitioner, John Thomas, respectfully requests that a Writ of Certiorari be issued to 

review the judgment of the United States Court of Appeals for the Seventh Circuit in this case. 

OPINIONS BELOW 
 
 The opinion of the United States Court of Appeals for the Seventh Circuit is reported at 

United States v. Thomas, 897 F.3d 807 (7th Cir. 2018) (App. A). Judgment was entered on 

December 20, 2016. (App. B.) 

STATEMENT OF JURISDICTION 
 
 The judgment of the United States Court of Appeals for the Seventh Circuit (“Court of 

Appeals”) was entered on July 26, 2018. No petitions for rehearing were filed. 

 The jurisdiction of this Court is invoked under 28 U.S.C. § 1254(1). 

CONSTITUTIONAL PROVISION INVOLVED 
 
 The Fourth Amendment to the United States Constitution provides in relevant part: “The 

right of the people to be secure in their persons, houses, papers, and effects, against unreasonable 

searches and seizures, shall not be violated, and no Warrants shall issue, but upon probable 

cause, supported by Oath or affirmation, and particularly describing the place to be searched, and 

the persons or things to be seized.” 

STATEMENT OF THE CASE 
 
 The fundamental question in this case is whether the Seventh Circuit Court of Appeals 

violated Thomas’s Fourth Amendment rights by failing to address, on the merits, his appellate 

argument that the district court abused its discretion in failing to suppress historical cell site 

location information obtained in violation of the Fourth Amendment right against unreasonable 

searches and seizures as established by this Court in Carpenter v. United States, 585 U.S. _____, 
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138 S. Ct. 2206, 201 L. Ed. 2d 507 (2018), which was decided while Thomas’s appeal was 

pending. 

A. Proceedings Below. 
 
 John Thomas was charged with Conspiracy to Commit Kidnapping 

(“Count 1”) under 18 U.S.C. §§ 120(a)(1), (c), and (g), and two counts of Kidnapping 

(“Count 2” and “Count 3”) under 18 U.S.C. §§ 120(a)(1) and (g). (App. 12- 16.) More 

specifically, the superseding indictment charged Thomas, and the members of the 

alleged conspiracy, with kidnapping two minor children during a home invasion, 

using a dangerous weapon in the course of the kidnapping, causing injury to one of 

the victims, and using a cell phone to relay ransom demands to the family members 

of the victims. 

 The Government also elicited expert testimony on historical cell site 

locations. FBI Special Agent Raschke informed the jury of his conclusions regarding 

Thomas’s locations and movements at the relevant times. FBI Special Agent 

Andrew Willman gave similar testimony. The Government used this testimony to 

connect Thomas to the crimes. 

  The district court sentenced Thomas to three concurrent life sentences. 

Thomas filed a timely Notice of Appeal on January 2, 2017. The Seventh Circuit 

Court of Appeals affirmed on July 26, 2018. 

B. Factual Background. 
 
 On September 26, 2016, FBI Special Agent Joseph Raschke testified as an 

expert on historical cell site analysis. Agent Raschke informed the jury that he had 

participated in the compilation, analyzation, and presentation of historical cell site 
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analysis “dozens of times” throughout his career. Special Agent Raschke then 

explained to the jury his interpretation of historical cell site location information: 

Q: Could you describe for the ladies and gentlemen of the 
jury what is historical cell site analysis? 
 
A: What that is, is the collection, analysis and 
interpretation of cellular records, the records that are 
maintained by the cell phone companies that detail the 
activity on our cell phones. When we use our cell phones, 
the phone companies keep track of information about the 
activity on those phones, including the cell towers that 
our phones are communicating with. I take those records 
and analyze those records and attempt to identity 
approximate areas of where a phone was at a given date 
and time based on activity on that phone. 
 
Q: Now – and you’re kind of getting there. When it 
comes to criminal investigations, what kind of purpose 
could that analysis serve? 
 
A: The primary purpose is to make that identification 
for where the phone was or is approximately, and that 
comes into play in all kinds of investigations. I assist the 
FBI, as well as other federal, state, and local investigators 
on all types of cases. Any case where it’s significant to 
determine the approximate location of a cell phone that’s 
relevant to that case.  

 
The Government then had Special Agent Raschke elucidate on what the data 

showed: 

Q: And I’m presuming by what you’re saying, that that 
type of analysis can help you locate a phone in real[-]time. 
Is that correct? 
 
A: That’s correct. The testimony I’m giving today is a 
historical analysis. Meaning looking back at records that 
happened in the past. But we also provide real time 
location assistance, find out where a phone is right now. 
Always a part of where a phone is right now is where it 
had been recently as well. So we incorporate both.  
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After officially being tendered as an expert witness, Raschke described how 

the functionality of cell phones intersect with cellular towers to establish historical 

cell site location information. Raschke stated in substance that cellular phones are 

designed to “always utilize the strongest, clearest signal.” While environmental 

factors could impact the registration of phones to towers, Raschke assured the jury 

that the phone “constantly scans all the radio frequency information that it can 

read and ranks that information in terms of its best signal quality and stays 

camped on the signal that is the strongest and clearest.” Raschke then expanded 

upon the environmental factors which could impact a cell phone’s registration to a 

particular cell tower, such as the presence of multiple towers in a small vicinity and 

the obstruction of tall buildings found in urban centers such as Chicago. Before 

getting into the facts of the instant matter, Raschke did establish a distinction 

between the approximations that accompany historical cell site analysis and more 

enhanced equipment that the FBI uses to “really hone in and pinpoint where a cell 

phone is located almost down to a number of feet or a specific address[].”Once 

establishing that foundation, Raschke informed the jury about the findings in his 

report. Raschke had retrieved historical cell site location information for specific 

dates in February and March 2015. His analysis found that the MetroPCS phone 

that was purchased by Thomas had been in the vicinity of two Detroit residences, 

five hotel or motel locations that the Government’s cooperating witnesses alleged 

that they were present at in accordance with the kidnapping scheme, and the 

alleged kidnapping location in Indianapolis, Indiana With the assistance of a 
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PowerPoint presentation, Agent Raschke walked the jury through the cell phone 

activity compiled from the historical cell site location analysis. This analysis yielded 

a summary of movements of the “ransom” phone. Indeed, Raschke found that there 

was “activity consistent with movement away from the Detroit area” and evidence 

that cell towers were hit “over in the Jackson, Michigan area and then down into 

Indiana, headed toward Indianapolis.” Raschke continued that on February 28, 

2015 at around 4:06 AM, the records indicated that there was activity within the 

vicinity of a Super 8 location in Indianapolis and that there was “movement back 

and forth.” In fact, Special Agent Raschke testified that “[t]he phone is not staying 

stationary in one of those locations. The phone is moving.” Raschke then concluded 

with the information from March 1, 2015 which found movement to the According to 

Raschke, after contact with the alleged kidnap location, there was travel back 

towards the Detroit, Michigan area with movements “[b]etween 6:00 and 7:00 AM, 

coming up through Toledo and [back] into the Detroit area…”  

 FBI Special Agent Andrew Willman testified that he had specialized training 

in recognition of online exploitation of children as well as investigation and evidence 

collection. After discussing his professional and educational background, Willman, 

with the assistance of a self-constructed PowerPoint presentation, summarized the 

cell site location information data that he had analyzed in relation to his 

investigation. Willman testified that he was able to confirm through security 

footage at MetroPCS that Thomas bought cellular devices from the establishment 

on February 27, 2017 at approximately 2:18 PM. Further, Willman opined that 
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Thomas purchased a “drop phone” which he explained was a designation provided 

when a “person is going to use that phone to commit their illegal acts or their illicit 

activities and then throw it away, once they’re done, to dispose of evidence.  

 Willman subsequently testified that cell site location analysis registers the 

drop phone near 8341 Bingham Street on February 27 between 9:00 and 10:00 PM. 

Willman alleges that this location was significant and pertinent to him because it 

was the same address that the Government’s cooperating witnesses, specifically 

Sandell, Al-Salehi, and Reeves, said they received their cell phones.) Willman 

continues to state that after the meeting between Thomas and the cooperating 

witnesses, the cell phone begins to travel “west in Michigan and then down past 

Fort Wayne and down into Indianapolis, I understand.” Further, the phone was 

pinged to be traveling further south toward Indianapolis between 10:00 PM and 

11:59 PM.  

 The following day, February 28, 2015, at approximately 11:00 AM, the phone 

begins to move between various locations and cell towers that “wrap around the 

kidnapping location.” Notably, Willman then testifies that on February 28, 2017 

between the hours of 10:30 and 11:59 PM, the MetroPCS cell site location analysis 

demonstrates that particular cell towers where the text messages were sent from 

the ransom phone, telling Thomas that Whitney Blackwell was found. Then on 

March 2, 2015, at approximately 12:18 AM and 1:51 AM, text messages show 

Sandell guiding Thomas to where they are conducting the kidnapping and Sandell 

registering in one of the hotel rooms that they had previously been staying in 



7 

awaiting instructions. Willman’s testimony surrounding Thomas’s cell site location 

ended with the claim that a lot of phone calls were being sent to try and contact the 

Thomas on March 2, 2015 but he had been arrested by noon that day and the calls 

were not connected. 

 The Government did not attempt to obtain a warrant for the historical cell 

site records. Thomas did not move to suppress the evidence or object to the evidence 

at trial. 

REASONS FOR GRANTING THE WRIT 
 

THE PETITION SHOULD BE GRANTED BECAUSE THE OPINION 
BELOW, DESPITE THIS COURT’S OPINION IN CARPENTER AND 
THOMAS’S APPELLATE ARGUMENTS, RULED THAT THE ISSUE 
NEED NOT BE ADDRESSED ON THE MERITS BECAUSE THOMAS 
DID NOT FILE A MOTION TO SUPPRESS OR OBJECT TO THE 
EVIDENCE AT TRIAL, THEREBY AFFIRMING THE CONVICTION 
DESPITE THE FOURTH AMENDMENT VIOLATION. 

 
 This Court, in Carpenter v. United States, 585 U.S. _____, 138 S. Ct. 2206, 201 L. Ed. 2d 

507 (2018), ruled that the Government’s obtaining historical cell phone records constitutes a 

search under the Fourth Amendment and “the Government must generally obtain a warrant 

supported by probable cause before acquiring such records.” 585 U.S. ______ (218) (Slip 

Opinion, 1). The Court’s decision in Carpenter was rendered after the oral arguments in this 

case, but prior to the Seventh Circuit’s opinion. The issue was thoroughly argued in the parties’ 

briefs. Carpenter was cited as additional authority to the Seventh Circuit Court of Appeals on 

June 22, 2018, the day on which it was decided. Despite being provided notice of Carpenter 

more than one month prior to the Seventh Circuit’s opinion, the Seventh Circuit did not address 

the merits of Thomas’s Fourth Amendment claims.  
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Instead, citing United States v. Acox, 595 F.3d 729, 732 (7th Cir. 2010), the Court ruled 

that it reviewed the issue under the standard of “whether the district court would have abused its 

discretion if it had concluded that Thomas lacked good cause” for failing to move to suppress the 

evidence or objecting to the evidence at trial. The Court of Appeals ruled: 

[T]hough the Supreme Court’s Carpenter decision indicates a 
potential Fourth Amendment problem with the cell-site data used 
here, Thomas cannot raise this argument now, after failing to raise 
it in the district court. 

 
897 F3d at 815. The Court then, in a footnote, stated: 

In Carpenter, the Supreme Court reversed the Sixth Circuit, 
holding that the collection of cell-site location information can be, 
and was in that case, ‘a search within the meaning of the Fourth 
Amendment.’ Carpenter v. United States, 138 S. Ct. 2206, 2220 
(2018). We need not look and do not address here the scope of the 
Court’s decision in Carpenter. See Id. at 2217 n. 3. 

 
Id., n. 2. 

  At the time of Thomas’s trial, every federal district court in the Seventh Circuit which 

had decided the issue had ruled that historical cell site information was not a Fourth Amendment 

search. See: United States v. Wheeler, 169 F.Supp.3d 896, 910 (E.D. Wis. 2016); United States v. 

Lang, 78 F.Supp.3d 830, 836 (N.D. Ill. 2015); United States v. Rogers, 71 F.Supp.3d 745, 750 

(N.D. Ill. 2014); United States v. Benford, 2010 U.S. Dist. LEXIS 29453, 2010 WL 1266503 

(N.D. Ind. 2010). See generally, United States v. Rosario, 2017 U.S. Dist. LEXIS 73921, 2017 

WL 2117534 (N.D. Ill. 2017). A federal district court case in the Seventh Circuit decided after 

Thomas’s trial, from the Southern District of Indiana, similarly ruled that the acquisition of 

historical cell site information is not a Fourth Amendment search. See United States v. Adkinson, 

2017 U.S. Dist. LEXIS 54104, 2017 WL 1318420 (S.D. Ind. 2017). Many of these cases were 

decided on the rationale of this Court’s opinion in Smith v. Maryland, 442 U.S. 735 (1979). 
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United States v. Rosario, 2017 U.S. Dist. LEXIS 73921, 2017 WL 2117534 (N.D. Ill. 2017). 

Furthermore, the Seventh Circuit had previously sustained the admission of historical cell site 

records against other challenges. See United States v. Adame, 827 F.3d 637 (7th Cir. 2016) 

(Challenged under Fed. Rule of Evidence 702 and Daubert v. Merrell Dow Pharm., Inc., 509 

U.S. 579 (1993)); United States v. Hill, 818 F.3d 289 (7th Cir. 2016) (Same). Thomas 

respectfully submits that he had good cause to not file a motion to suppress or object to the 

evidence at trial in light of the prevailing law in the Seventh Circuit at the time he was tried. The 

district court, therefore, would have abused its discretion in ruling that Thomas had not 

established good cause. 

 The nature and amount of the testimony elicited by the Government regarding the 

historical cell site location is clear from the factual background stated above. The Seventh 

Circuit noted that: “The cell-site location information pinned Thomas and his accomplice at 

specific locations during the kidnapping.” 897 F.3d at 815. Thomas’s conviction was therefore 

based on unconstitutionally-seized records. The Seventh Circuit Court of Appeals should have 

addressed Thomas’s Fourth Amendment arguments on the merits and reversed his conviction. 
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CONCLUSION 
 
 For the foregoing reasons, petitioner, John Thomas, respectfully requests this Court to 

grant this petition for writ of certiorari. 

 
      Respectfully submitted, 
 
 
             

/s/ Robert J. Palmer____________________ 
 
      Robert J. Palmer 
      Counsel of Record 
      rpalmer@maylorber.com 
      MAY • OBERFELL • LORBER 
      4100 Edison Lakes Parkway, Suite 100 
      Mishawaka, IN  46545 
      Phone: (574) 243-4100 
      Fax: (574) 232-9789 
        and 
      University of Notre Dame 
      School of Law 
      Notre Dame, IN 46556 
 
      Attorney for Petitioner 
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