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| All parties appear in the caption of the case on the cover page.

Fevr] All parties do not appear in the caption of the case on the cover page. A list of all parties to
the proceeding in the court whose judgment is the subject of this petition is as follows:

_ Herbernt H. Slateny, Attorney Genenal
T 0fLice of the Altonrney General
425 Fifth Avenue, Norith
- Post 0ffLice Box 20207
Nashville, Tennessee 37202-0207,
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IN THE
SUPREME COURT OF THE UNITED STATES
PETITION FOR WRIT OF CERTIORARI
Petitioner respectfully prays that a writ of certiorari issue to review the judgment below.
OPINIONS BELOW
[ ]For cases from Federal Courts:

The opinion of the United States Court of Appeals appears at Appendix to the petition
and js:
[ ]reported at ; or,

[ 1basbeen designated for publicationv but is not yet reported; or,
[ 1isunpublished.

The opinion of the United States District Court appears at Appendix to the petition ahd
is: :

[ ]reported at ; O,

[ ] has been designated for publication but is not yet reported; or,

[ 1isunpublished.

[x ] For cases from State Courts:

The opinion of the highest State Court to review the merits appears at
Appendix D to the petition and is:

[x]reportedaty, , ¢ ¢q,, Westlaw o,

[ ]hasbeen des1gnated for publication but is not yet reported; or,
[ ]isunpublished.

The opinion of the Court appears at
Appendix to the petition and is:
[ 1reported at ; Or,

[ ]has been designated for publication but is not yet reported; or,
[ 1isunpublished.

Ifl
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JURISDICTION
[ 1For cases from Federal Courts:

The date on which the United States Court of Appeals decided my case was:
[ ]No petition for rehearing was timely filed in my case.

[ 1A timely petition for rehearing was denied by the United States Court of Appeals on
the following date: , and a copy of the order denying rehearing appears

at Appendix:

[ ] An extension of time to file the petition for a writ of certiorari was granted to and
including: (date) on (date) in ApplicationNo. ___ A

The jurisdiction of this Court is invoked under 28 U.S.C. § 1254(1).

¥x] For cases from State Courts:

'I‘he- date on which the highest State Court decided my case was: _Apr/2 23, 2078

[ ] A timely petition for rehearing was thereafter denied on the following date:
and a copy of the order denying fehearing appears at Appendix:

[ ] An extension of time to file the petition for a writ of certiorari was granted to and
including: . (date) on (date) in ApplicationNo. ___ A __

The jurisdiction of this.Court is invoked under 28 U.S.C. § 1257(a).

rage-_8



JURISDICTION

Basis fon Fedenal Junisdiciion

(&), The fLasis fon fedenal junisdiction is invoked punsuant to

Supreme Count Rule 70 (L) and (c)‘which states as Lollows”

(£). A Ataté.cOuni of Last resont has failed %o deeide an imporitenit.
Fedenal question in a way that conflicts wilh the decision of anoithen
state count of the Lasi resont on of United States Count of Appeal
Seer Wilson-p- Bell, 137 F.2d. 7716 (C.C.A.6 (Tenn. 71943)

{c). A Aiaia.coumi of appeal has fLoiled an important questions oﬂ
on has decided an imporitant Federal Question in a way Lhat conflicid
with nelevant decision of the count.

Seer [lillen-p-Adenhold, 53 S.Ct. 325, 288 U.S. 206, 77 L.&d. 702
(7933).

-

This is a.wait.ék Ceaiion&ai challenging ihé Caiéinéﬁlkenience .
and/on deniaﬁ'ﬂy Tennessee Supneme Court, In 71988 Petitionen was
neven aciuallg Aentenced Lon the convLciLon theméelﬂ {Robbeny with
a deadly waappn) ﬂut instead Aentenced Aoﬁeﬁy Zon the Siaiz ol o
Being a Range II; Pensistent 0£ﬂendaa, pua&uant 20 T.C.A § 40-35-
106 (a)(1) (1982). ' | o

In the Wait of Ernon Coaam Nol&a paoceedLng, Pet¢i¢onea argued
that respondent violated the Tennessee Caiminel Sentencing Reform

Act of 7982,
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CONSTITUTIONAL AND STATUTORY PROVISIONS INVOLVED

This case Linvolyves the specific paouibién) of the United States

Constitution and Tennessce Code Annotate § 16-5-108 and 40-23-702.

which state as Lollows:

United States Constitution: U.S,C.A. § 5.

[No_penson shall be held Zo andwer for a capitod or oltherwise

infamous crime, unless on a preseniment orn indictment of a grand

Juny, except in cases anising in Lthe Land on navaeld fonces, on dn

the Miditia when in acltual service in time of wan or public dangen;

noa shall any penson fe subjected forn the same offense to fe twice

pul in jeopardy of Life on Limbh: Noa shall be compelled in any

cniminal case to fe o witness aéainét himsedt nor be deprived of

Lite, onr propeaty, without due process of Law, nor shall privale

propenty be taken fon pulbidic use, without just compensalion.]

United States Constitution § 8.

[Excessive bail shalld nol be rnequined, non excessive fines

dmposed, non cauel and unusugl punishments inflicted. ]

United Stagtes Constitution: U, S5.C.A S T4.7

[ALL pernsons bonn on naturalized in the 8nited Siates, and

Sub.ject to ihevluﬂiédiciion theeeot, ane citizens of the United

States and of the State whenein they reside, no sidde -shall make

ges on Aimmunities

of citizens of the Uniled States non shall any sitete deprnive any

1/
P2
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renson of Life, Lilenty, orn property without due process of Law;
nor deny to any pernson within its junisdiction the equal protection

of the Laws.]

Tennessee Statutes, 7.C.A., § 16-5-108 Junisdictions

(A). The junisdiection of the Court of Criminal Appeals shalld fe
appellate only, and shall extend to repiew of the final judgmeni
of trial couats in:

(1). Criminal Cases, Both Lelony and misdemeanon

(2). Halbeas Conpu@ and Post Conviction Aeid Proceeding Attacking
the validity of a £inal judgment of conviction and/or Sentence in
e criminal case , and or other cases ox rroceeding instivtied with
reference Lo or anising out of a criminal case.

(3); Civil on Criminal contempt arisding out of a criminal matten
and

(4). Exiaadiiiou cases,

(L). The Court on any judge of #he Count shall also have junisdiction
Lo grant petitions fon Centionarni and superadeas Ln propen cases

within its junisdiction as provided Ly Law.
Where the judgmeni of the Court is that the Peiiiionza‘ﬂe imprisoned,

the time fon confinement if the Petitioner is in prison, shalld feglin

Zo. nun from the day of final judgment.
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Criminal Court of Appeals for Westean Section of Tennessee.

On Decembern 21, 2017, the intermediate Appeal Counts enten an
Onden allege Lack of explanation for the Late filing, renden the
Count unafle to find that the intenest of justice would reguine the
gxaniing of a Late file notice of Appect,

Mlotion fon nehearing was denied on January 24, 2078, and On
Februany 8, 2078, Petitionen soughted Rule-11 Application with the
Tennessee Supreme Court and on Apnil 24, 2018 the Tepnessee Supreme

Count denied Rule-17 Application. No motion for nehearing was filed.
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Petitioner was annanged as Range-II, Persistent Offender, siem
Zrom the prosecutor nelying upon "Pelit Larceny” as an enhancemenit
Lacton.

The Cnimiﬁal Counts forn Shelly Counity denied the lWrit of £aaoﬁ
Conam Nobis, By stating the Statute of Limitation, and citing Tenn.
Code Ann. § 27-7-103; State-p-flixon, 983 S.W.2d. 667 (Tenn. 79990.
See: Aﬁpendix— A,

* The Cadimgjnal Count for Shelly County relied upon the siaiuie of
Linwhich is unconstiltutional and it denies Petitioner Due Process

undenr the State and Fedenal Constitutions, See: Buaford-p-State,

845 S.W.2d, 204 (7enn. 1992}; Williams-v-STate, 44 S..3d. 464

(7enn, 2007). T7The 7Tennessee Criminal Practice and Procedune (Raybin)

at volume-11, chapier 32, section 32.65 at page 203. It is:

disputed that Petit Lanceny can noi he used as enhancement facton.

7he Tennessee Legislative has repeatley expressive excluded Petil
Laaceny Zrom Being used as enhancement fLacton and/on classify whait
nange of punishment that d defendent can fe sentenced.

Petitioner contend ithe Caiminal Senitencing Reform Act of 7982,
7.CA. § 40-35-706 (a) describe the cnitenia fon pensistent offenden
as a defendant Lhat has Leen convicted of Two-Prionr Lelony conviction
in five yeans and Fourn in Ten yeané; The Criminal Statute is undis-
ruted., Petitioner did not meet the caitenia of pensistent offenden
because the neqguinement for felony was not present duning the
sentneling.

Potitionen contend that ihe state of Tennessee Criminal Count
record fon Shelly County will show the state nellied upon Two-Conviction
as enhancemend factors.

Case§ 86-07091, Petit Larceny, flay 12, 7986

rafe-76



Casef$ 84-05545, Aitempi Felony, Novembenr 74, 71986

The fMarch 11, 1988 Sentencing Hearning Transcript is undisputed,
Zhe alove conviclion wa; illegal and alleged as #eﬁong‘conviciiona.

The Tennessee Supreme Count summany dismissal of Rule-171 Application
denied the Petitioner due process to presant newly discoven evidence
thatl could established actual New Sentence for the Petitioner. The
Due Process farn outwelghl the stoatute of Limitation heaein.,

The Peiiiionza has puilﬁeﬁoae the court creditafle evidence thaet
Pelitionen sentence is unconstitutional. See: Wonkmon-p-Siate, 47
S.0.3d, 100 (2012), In Workman, writ of eanor coramsnolis was filed
nine months oulside the statute of liﬁiiaiion, ﬂ:;~zﬁe 7ennessee
Suprneme Counl remand to the itrial court, . Allege that Workman due
process outweight the govennmenit intenest. Likewise, Petitionen
has put before the courl new discovered evidence that prove the
denience is unconsiitutional Lase upon the manipulation by the state
duning Aenie@ca, by alleging Petitionen meet the cnitenia of Range
£L, Penq;éizni‘02£endea.

The Tennessee Supreme Court has failed to necognize the Petitionén
Due Process as to beding sentence to an illegal sentence Lon the past
30 ‘yeans, Ly the Tennessee Supneme Count foailurne to grant the
Petitionen Rube-11 Application, it then violated. ﬂgééﬂ2&:2:££2£$
41 S.W.3d. 100 (2072).

r7
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WHETHER PETITIONER HAS BEEN ILLEGALLY AND UNCONSTITUTIONAL DETAINED
WITHOUT A FINAL-jQDgﬂ£N7 IN SENTENCE. IN VIOLATION OF THE FIFTH,
SIXTH AND FOURTEENTH AMENDMENT OF UNITED STATES CONSTITUTION AND
ARTICLE ONE SECTION NINE OF THE TENNESSEE CONSTITUTION.

For examples, In Canupp-v-State, 460 S.W.2d. 382 (7enn. Caim. App

1970). The jurny found the defendant guiliy of the triggenring offense
of grand jury and sentence him to team of thrnee P3) yearns. He waes |
then enhanced to Life for the Ataégé-oﬁ lLeing a habitval caiminal
Likewise, in Mead-p-State, 48% S.U.2d. 366 (Tenn. Caim. App. 1972)

the defendant was convicied of Lunglany and sentenced %o a tenm
of three (3) years. He to was then enhanced for the status of Leing
hilitual offender. Thus, as the opinion show, Bboth defendants wenrne
actually sentenced for Lthein talggeaing oflenses paion to leing
enhanced.

In Petitionen cause, Peidilioner ;enience was enhanced paion'io

sentence.? The sentencing transcaipt of evidence willd clearly show

that enhancement factor of Pelit Lanceny was considered prior to
sentence. .

Secondly, to Petitionen credit, there are a Litany of undited
states supreme court and sixith ecincuil count case opindions that have
consistently held that the sentence in a caiminal case is the final

judgment. See: Mliller-p-Adenhold, 353 S.Ct, 325, 288 U.S. 206, 7

77 L.Ed. 702 (1933). 7"In caiminal case”, Final judgment means
sentence; and void onden permanently suspending sentence is nedithen

 fdinal non valid judgment., See: Beaman-v- U.5., 53 S.Ct, 164, 302

8
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Neven had jurisdiction to hean the appeal., See: Laney-v-State,

826 S.W.2d. 117, 118 (Tenn. 1992). JNo Principle of Law in this
Counitny permits the maintaining of multiple suits at the same time
when each L Aeeking.the dame reliecft. This Lis elementany, and

the state connectly cites specific authonily[ See: Caain-v—Siaie

J27enn. Caim. App. 67[ 451 S.0.2d. 695 (1969). Jonegs-v- State,

[2 Tenn. Crim App. 284] 453 S.W.2d. 433 (1970). See: also, Parn~
2= W.S., 76 S.CE. 972 (1956). (forn punposes of appeal, final judg-
ment in a cniminal case means sentences) lassengale-n-U.5. 278 F
2d. 344 (C.Af6 (ohio) 1960) See: Also fleColl-p- Sate, 69 S.W.2d.
892 (Tenn.1984) as the court stated in Wilson-p-Bell, 137 F.2d.

776 (C.A.6 (Tenn.) 1943). "The effect of entry of a viod ornder in
o cniminal case is the same. as &f no orden had fLeen made, s0 that
the case necessanily nemains pending until Lawful;y disposed of Ky

the sentence.”

Punsuant to T.CoAd. § 16-5-108 an issue is not appealeble unden

Tennessee Law until the judgment of the taial couat is final.

(a) The junisdiction of the couat of caiminal appeals shall be
appealalle only, and shall.extend Lo review of the final judgmeni
of count in..ete. Under Tennessee. Séntzncing is junisdiction and

nust le executed in complaince with the applicable begisbative

mandates. See: lcConnell-p-State, 72 S.4.3d4.795 (2000).

Funthermore, Punsuant to 7.CA. § 40-23-102 Jcommencement of

sentences; Péiitionea in custody; final judgment] The commencement

of life sentence would not degin to run untif the day of final

Judgment since Ly Zaw, Petitionen sentence is not final, it Lolbow
i/
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that Petitionen is been illegally nestrained for over thinty-ihree

yeans in violation of the Fifth, Sixth and Founthen Amendments of
the United States Constitution.

Finally, The Sixth Cincuit has held that any ambriguity in
the Language of the Statutes is to de construed in #avoa.ol the
Petitiionen, See: Gaddis-v-U.S. 780 F.2d. 334 et 763 (C.A.6 (0hi0)

7960) and that once the defendant has Begun serving his time, the

céunt Lacks the powen to increase the sentence. See; Wilson-p-Bell

137 772d. 716 at-720 (C.C.A. 6 (7enn) 1943).

.z¢
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CONCLUSION

Petitioners, respectfubly moves the Honorable Count in the

intenesl of justice, to grand Petitioner wnit ZLon Cortionrani and

to nemand this matten to the state count for nesentence inlight

of Petitioner clains,

For the reasons stated within this petition, this Writ of Certiorari should be granted,

2 and, I TDOCEI27075
RASIT UnLi 4 Cell 707 A-Pod
7475 Cocknill Bend Blyd
Nashville, Tenncssee 37209.
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