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UNITED STATES COURT OF APPEALS
FOR THE FOURTH CIRCUIT

No. 17-4641

UNITED STATES OF AMERICA,
Plaintiff - Appellee,
V.

RANDOLPH JOHNSON SPAIN,
Defendant - Appellant.

Appeal from the United States District Court for the Eastern District of North Carolina, a
Wilmington. Terrence W. Boyle, District Judge. (7:14-cr-00021-BO-1) ‘

Submitted: May 22, 2018 Decided: June 6,2018

Before NIEMEYER and TRAXLER, Circuit Judges, and HAMILTON, Senior Circuit
Judge. '

Affirmed by unpublished per curiam opinion.

Rudolph A. Ashton, III, DUNN PITTMAN SKINNER & CUSHMAN, PLLC, New Bern,
North Carolina, for Appellant, Robert J. Higdon, Jr., United States Attorney, Jennifer P.
May-Parker, First Assistant United States Attorney, Phillip A. Rubin, Assistant United
States Attorney, OFFICE OF THE UNITED STATES ATTORNEY, Raleigh, North

Carolina, for Appellee.

Unpublished opinions are not binding precedent in this circuit.
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PER CURIAM:

A federal jury convicted Randolph Johnson Spain of two counts of interstate
transportation of an individual for purposes of prostitution, in violation of 18 U.S.C. § 2421
(2012). The district court originally sentenced Spain to the statutory maximum term of
120 months on each count, to run consecutively. .In his first appeal, Spain challenged the
suff‘iciency of the evidence to support one of the counts of conviction, the application of a
cross-reference under the Sentencing Guidelines for the second count, and the calculation
of his criminal history category. With respect to his challenge to the cross-reference, Spain
argued that application of the cross-reference violated his Sixth Amendment rights because
he was not charged with the conduct underlying the cross-reference or convicted of that
conduct by the jury. We rejected this argument and affirmed the convictions, but vacated
the sentence and remanded for resentencing as we concluded that the district court erred in
calculating Spain’s criminal history category. United States v. Spain, 666 F. App’x 313
(4th Cir. 2016) (No. 15-4692), cert. denied, 137 S. Ct. 2174 (2017).

Prior to the resentencing hearing, Spain filed several objections to the presentence

report, including an objection to the cross-reference this court previously determined was

correctly applied, and an objection to application of U.S. Sentencing Guidelines Manual
§ 5G1.2(d) (2016), contending that the sentences for the two cbunts should be run
concurrently, rather than consecutively, resulting in a sentence not exceeding 10 years of
imprisonment. As this court had determined that the cross-reference was correctly applied,

this district court did not reconsider that issue, The court sentenced Spain to 120 months
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of imprisonment for the first count, plus a consecutive 24 months of imprisonment for the
second count. Spain now appeals. For the reasons that follow, we affirm.

Spain argues on appeal that the épplication of the cross-reference increasing his base
offense level for one of the counts, coupled with application of USSG § 5G1.2(d) resulting
in a consecutive sentence being imposed for the second count, violated his Sixth
Amendment rights. Spain is foreclosed, however, from raising this argunment based on the
mandate rule. “We review de novo the district court’s interpretation of the mandate.”
United States v. Susi, 674 F.3d 278, 283 (4th Cir. 2012). “The mandate rule governs what
issues the lower court is permitted to consider on remand—it is bound to carry out the

“mandate of the higher court, but may not reconsider issues the mandate laid to rest.” Id.
Where a remand for resentencing fails to impose any further limitations, “resentencing may
proceed de novo, constraiﬁed only by the constitutional bar against viﬁdictiveness, ... the
controlling statutes, and the Sentencing Guidelines.” United States v. Broughton-Jones,
71 F.3d 1143, 1149 n.4 (4th Cir. 19’.95) (citing United States v. Bell, 5 F.3d 64, 67 (4th Cir,
1993)).

| However, the mandate rule prohibits “litigation of issues decided by the district "
court but foregone on appeal or otherwise waived, for example because they were not
raised in the district court,” Susi, 674 F.3d at 283 (internal quotation marks 6mitted).

Moreover, under the mandate rule, “any issue that could have been but was not raised on

appeal is waived and thus not remanded.” Doe v. Chao, 511 F.3d 461, 465 (4th Cir. 2007)

(internal quotation marks omitted); see also S. Atl. Ltd. f‘shz_‘p of Tenn. v. Riese, 356 F.3d

576, 583 (4th Cir. 2004) (mandate rule “forecloses litigation of issues decided by the
, .



Appeal: 17-4641  Doc: 31 Filed; 06/06/2018 Pg:4o0f4

App. A-4

district court but foregone on appeal or otherwise waived”) (internal quotation marks
omitted).

Here, to the extent that Spain seeks to raise the issue previously decided by this
court in the prior appeal—that application of the cross-reference under the Guidelines
violated his Sixth Amendment rights—the mandate rule forecloses further litigation on that
issue. To the extent that Spain seeks to raise a new argument—that the interrelation of the
cross-reference with another Guidelines section violated his Sixth Amendment rights—he
did not raise that argument in his prior appeal and therefore that issue was not remanded to
the district court. See Chao, 511 F.3d at 465. We thus conclude that Spain was foreclosed
from raising that argument on resentencing and is-foreclosed from litigating it before this
court. We further conclude that Spain’s claim does not fall within any exception to the
mandate rule. See Bell, 5 F.3d at 67 (4th Cir. 1993) (exceptions to mandate rule include
(1) where controlling legal authority has changed dramatically; (2) where significant new
evidence that could not have been previously obtained through due diligence is discovered,;
or (3) where a blatant error in the prior decision will, if uncorrected, result in a serious
injustice).

Accordingly, we gfﬁrzn the judgment of the district court. We dispense with oral
argument because the facts and legal contentions are adequately presented in the materials

before this court and argument would not aid in the decisional process.

AFFIRMED
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FILED: Jutte 6, 2018

UNITED STATES COURT OF APPEALS
FOR THE FOURTH CIRCUIT

No. 17-4641
(7:14-c1-00021-BO-1)

UNITED STATES OF AMERICA
Plaintiff - Appellee

V.

RANDOLPH JOHNSON SPAIN

Defendant - Appellant

JUDGMENT

In accordance with the decision of this court, the judgment of the district
court is affirmed.
This judgment shall take effect upon issuance of this court's mandate in

accordance with Fed. R. App. P. 41.
/s/ PATRICIA S. CONNOR, CLERK
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UNITED STATES COURT OF APPEALS
FOR THE FOURTH CIRCUIT

No. 17-4641
(7:14-cr-00021-BO-1)

UNITED STATES OF AMERICA
Plaintiff ~ Appellee

V.
RANDOLPH JOHNSON SPAIN

Defendant - Appellant

MANDATE

The judgment of this court, entered June 6, 2018, takes effect today.
This constitutes the formal mandate of this court issued pursuant to Rule

41(a) of the Federal Rules of Appellate Procedure.

/s/Patricia S, Connor, Clerk
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UNITED STATES COURT OF APPEALS
FOR THE FOURTH CIRCUIT

No. 17-4641
(7:14-cr-00021-BO-1)

UNITED STATES OF AMERICA
Plaintiff - Appellee

V.
RANDOLPH JOHNSON SPAIN

Defendant - Appellant

ORDER

The court denies the petition for rehearing and rehearing en banc. No judge
requested a poll under Fed. R. App. P. 35 on the petition for rehearing en banc.
Entered at the direction of the panel: Judge Niemeyer, Judge Traxler, and

Senior Judge Hamilton.

For the Court

/s/ Patricia S. Connor, Clerk
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UNPUBLISHED

UNITED STATES COURY OF APPEALS
FOR THE FOURTE CIRCUIT

No. 15-4692

UNITED STATES OF AMERICA,
Plaintiff - Appellee,
V.

RANDOLPH JOHNSON SPAIN,

Defendant - Appellant.

Appeal from the United States District Court for the Eastern
District of Noerth Carcolina, at Wilmington. James C. Fox, Senlor

District Judge. (7:14-cr-00021-F-1)

Submitted: November 21, 2016 Decided: December 20, 2016

Before NIEMEYER and TRAXLER, Circuit Judges, and HAMILTON,

Senior Circuit dJudge.

Affirmed in part, vacated in part and remanded by unpublished

per curilam opinion.

Thomas P. McNamara, Federal Public Defender, Eric J. Brigrac,
Assistant Federal Public Defender, Raleigh, North Carolina, for
Appelilant. John Stuart Bruce, Acting United States Attorney,
Jennlfer P. May~Parker, Barbara D. Kocher, Assistant United
States Attorneys, Raleigh, North Caroclina, for Appellea,.

Unpublished opinions are not binding precedent in this cilrcuit.

Case 7:14-cr-00021-BQ Document 108 Filed 12/20/16 Page 1 of 6
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PER CURIAM:

A federal jury convicted Randolph Johanson Spain of two

counts of interstate transportation of an individual forx

purposes of prostitution, in violation of 18 U.S.C. & 2421

(2012} . The district court upwardly departed £from the

Guidelines range and sentenced Spain to the statutory maximum of

240 months of imprisonment, and he now appeals. For the reasons

that follow, we affirm the convictions, but wvacate the sentence

and remand.

Spain first challenges the sufficiency of the evidence .for

the second count of conviction. We review a district court’s

decision to deny a Fed. R. Crim. P. 29 motion for a judgment of

acquittal de novo. United States v. Smith, 451 F.3d 209, 21¢

(4th Cir. 2006). A defendant challenging the sufficiency of the

United $tates v. Beidler, 110

evidence faces a heavy burden.

P.3d 1064, 1067 (4th Cir. 198387). In determining whether the

evidence is sufficlent to support a conviction, we determine

“whether there is substantial evidence in the record, when

viewed in the light most favorable to the government, to support

the conviction.” United States v. Palacios, 677 F.3d 234, 248

(4th Cir. 2012) (internal guotation marks omitted}. Substantial

evidence is “evidence that a reasonable finder of fact could

accept as adequate and sufficient to support a conclusion of a

defendant’s guilt beyond a reasonable doubt.” Id. (internal
2

Case 7:14-cr-00021-BO  Document 108 Filed 12/20/16 Page 2 of 6
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quotation marks omitted). Furthermore, “[dleterminations of

credibility are within the sole province of the juxry and are not

susceptible to judicial review.” Id. (internal quotation marks

omitted) .

Section 2421 (&) prohibits knowingly transporting any

individual in interstate commerce with intent that such

individual engage in prostitution or any sexual activity that

constitutes a ecriminal offense. i8 U.8.C. § 2421 (a). The

intent that the individual engage in prostitution, however, need

not be the defendant’s scle motivation for the interstate travel

where prostitution is the predominate purpose of the trip.

Dingess v. United States, 315 F.2d 238, 239 (4th Cir. 1963). We

have thoroughly reviewed the record and conclude that there was

sufficient evidence to support the jury’s vexdict of guilt on

the second count.

Spain also argues that the district court erred in applving

a cross-reference under the Sentencing Guidelines and that this

error violated his Sixth Amendment right to a jury trial. We

review a sentence for abuse of discretion, determining whether

the sentence is procedurally and substantively reasonable.

United States v. Heath, 559 ¥.3d 263, 266 {4th Cir. 2009). In

so doing, we first examine the sentence for “gignificant

procedural error,” including “Failing to calculate (or

improperly calculating) the Guidelines range, treating the

3

Case 7:14-cr-00021-BO Document 108 Filed 12/20/16 Page 3 of 6
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Guidelines as mandatory, failing to consider the [I8 U.S.C.}

§ 3553 (a) [(2012)] factors, selecting a sentence based on

clearly erroneous facts, or failing to adequately explain the

chosen sentence”. Gail v. United States, 552 U.5. 38, 51

(2007) . We then “‘consider the substantive reasonableness of

the sentence imposed.’” United States v. Evans, 526 F.3d 155,

161 (4th Cir. 2008) (quoting Gall, 552 U.S. at 51).
In addition, in reviewing the district court’s calculations

under the Guidelines, “we review the district court’s legal

conclusions de novo and its factual findings for clear error.”

United States v. Manigan, 592 F.3d 621, 626 (4th Cir. 2010}

(internal gquotation marks omitted). We will “find clear error

only if, on the entirze evidende, we are left with the definite
and firm conviction that a wmistake has been committed.”
Manigan, 592 F.3d at 631 (internal quotation marks omitted).

Section 2G1.1(c) of the Guidelines provides that a district

court should apply U.S. Sentencing Guidelines § 2A3.1 {2015) in

determining the offense level if the offense involved conduct
described in 18 U.S8.C. § 2242 (2012). Usse § 261.1(c}). A

defendant is guilty of violating § 2242 if he knowingly causes

another person to engage in a sexual act by threatening or

placing that other person in fear. 18 U.5.C. § 2242(1)., Based

on our review of the record, we conclude that the district court
did not err in applying this cross-reference in calculating the
4

Case 7:14-¢r-00021-BO Document 108 Filed 12/20/16 Page 4 of 6
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advisory Guldelines range, Moreover, as Spain concedes in his

reply brief, his constitutional argument is foreclosed by

binding circuilt precedent. See United States v. Benkahla, 530

F.3d 300, 312 (4th Cir. 2008) {(“Sentencing judges may find facts
relevant to determining a Guidelines range by a preponderance of
the evidence, so long as that Guidelines sentence. is treated as
advisory and - falls within the statutory maximum authorized by
the jury’s verdict.”).

Finally, Spa;n argues that the court erred in awarding two
criminal history points each to his 2011 Virginia conviction
consisting of four counts of prostitutien and his 2013 Noxth
Carolina conviction for assault because these convictions were

on appeal. The Government has conceded the error and Jjoins

Spain in requesting that we vacate Spain’s sentence. With

respect to Spain’s North Carolina conviction, the district court

should have awarded that conviction only one criminal history

point because it was on appeal. See United States v. Martin,

378 F.3d 353, 355-60 (4th Cir. 2004). The Virginia conviction,

however, was not on appeal. Spain appealed the 2011 Virginia

conviction and the presentence report makes clear that he

pleaded guilty to one of the four prostitution charges while on

appeal in the state circuit court. However, as the Government

points out, the district court awarded two criminal history
points * each fox (1) the 2011 conviction for four counts of

5

Case 7:14-cr-00021-BO Document 108 Filed 12/20/16 Page b of 6
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prostitution as well as (2) the 2011 Virginia conviction for one

of those counts that resulted from Spain’s appeal to the state

circuit court. As these are not separate convictions, the

district court double-counted them in calculating Spain’s

criminal history.
We are unable to determine on the record that this errof

was harmless.” Cf. United States wv. Savillon-Matute, 636 F.3d

119, 123 (4th Cir. 2011) (to determine that incorrect Guidelines

calculation was harmless, appellate court must determine that

district court would have reached the same result if Guidelines

had been properly calculated and sentence would have been

reasonable) . Accordingly, we affirm Spain’s convictions, but

vacate the sentence and remand for proceedings consistent with

this opinion. We dispense with oral argument because the facts
and legal contentions are adequately presented in the materials

before this court and argument would not aid in the decisional

process.

AFFIRMED IN PART;
VACATED IN PART AND REMANDED

* We express no opinion on the substantive reasonableness of
the sentence that the district court imposed.

6
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Supreme Court of the United States
Office of the Clerk
Washington, DC 20543-0001

Scott S. Harris
Clerk of the Court
May 22, 2017 (202) 479-3011

H

Clerk
United States Court of Appeals for the Fourth

Cireuit

1100 East Main Street i
Room 501

Richmond, VA 23219

Re: Randolph Johnson Spain
v. United States
No. 16-8747
(Your No., 15-4692)

Dear Clerk:

The Court today entered the following order in the above-entitled case:

The petition for a writ of certiorari is denied.

Sincerely,

Gatll £ Yo,

Scott S. Harris, Clerk

Case 7:14-cr-00021-BO  Document 135 Filed 05/30/17 Page 1 of 1
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[§ 2401, Renumbered § 2441
" BISTORICAL AND STATUTORY NOTES -
Cedifiéatlons ' C

Seetion 2401 ivas yenumbered sectlon 2441 of this title; by Pub.L,

104-204, 8 00B(p)(1), Oct. 11, 1093, 110 Stat. 3610,

v

- Bee . )
2481, Tyransporiation genevally.
" 2482, Cosrelonand entieement, .
2428, Traneportation of minors, :
2424, Filing factual stafament about alion indfvidual.
' 2425, Use- of interstate’ facilitles to transmit information
aboiit & minor, .

" 2426, Repeat offenders, v
247, Inelusion of offenses, relating to ehild pornography in

deffiltlon of sexual actlyity for whieh any persen
_* can be chavged with a eriminal offense. |
2428, Foufeltures, - e

§;2421. Tyansportation generally -. T
{a) In general-—Whoever knowingly fransperts any indlvid-

’

ual in inferstats ‘or forelgn caminerce, or fn any Tervifory or .

Posaession of the United States, with intent that such individu-
al eigaga in prostitution, or In any sexual activity for which any
person can ha charged with & erjminal offense, op attempts to
do &o, shall be fined under this title or Imprisoned not more
than 10 yeavs, or both. N . ' .
(b) Réquesta fo prosecute violations Ly State
general— < o ‘
(1) Ta general-The Attorney Genetal shall grant a re-
guest, by a Btate attorney general that a State’ or lecal
attornay be cross designated to prosecute a violation of thiy
seotlon unless the Attorney General determines that granting
the request would undevmine the adminisfration of justice.
(2) Reason for dental,—If the Attorney General denles’a
request under paragraph.(1),-the Attorney Genersl shall
submit to the State attorney genovel a detalled reagon for the
denial not Idter than 60 days after ‘the date on which 5
reqnesh Is received, LT ’ S
{Added Pub.L. 114-22, Titla 111, § ‘303, May 26, 2015, 120 Stat. 266.)

' HISTORICAL AND STATUTORY NOTES

attornsys

© Pulor Provistons - "

A prlor section 2421, Ack Juno 25; 1948, ¢, 645, 63 Stal, 813; May 24,

" 1948, o. 130, 5 47, 08 Stat. 96; Pub,L, 99-628, § B@)(L), Nov, 7, 1088,

100 Stat, 8511; Pub.L. 105-314, Title I, § 108, Oct. 30, 1908, 112 Stat,
2077, relaling to transportation generally, wis fepealed by Pub.L.

" 114-23, Tiele 111, § 808, May 2§, 2015, 120 Stat, 266, - ,

§ 2422, Cocrcion and entleement ‘

(a) Whoever kuowiigly persuddes, Induces, entlces, or
coercés any individual to travel in Inferstate or foreign com-
meres, or-in any Territory or Possession of the United States,
to engage In prostitutlon, or in any sexual activity for which
any person can be charged with & erlminal offense, or atfempts
to do so, shall be fined under this title or imprisoned not niore

than 20 years, or both,

TRANSPORT FOR' ILLEGAL SEXUAL ACTIVITY

CHAPTER' 117—TRANSPORTATION FOR ILLEGAL SEXUAL

Pg: 22 ot 42
g-as 0 App. G

18. § 242‘3

L)

o

ACTIVITY AND RELATED CRYMES

(h) Whoever, using the mail or any facility or m’éan&- of
intevstate or foreign commerce, ov within the speclal maritime

and' toreltorial jurisdletlon of the United States knowingly -

persuades, induces, entleed, ox coerces. any individual ayho hag

not attalned the age of:18 years, 1o engage In prostifution-or .

any séxual activity for which any petson can be charged with a
criminal offense; ov attempts to- do so, shall be fined nnder this
tltle and finprisoned not less than 10 yedrs or for life,

(Jung 26, 1948, ¢, 045, 62 Stat. 812; Pub.L. 99628, § 6(b)(1),-Nov. 7,
1980, 100 Stat, 8611; Pub.L, 100-680, Titla VIT; § 7070, Nov. 18, 1988,
102 Stat, 4405; Pub.L. 104-104, Title V; § £08, Feb, 8, 1996, 110 Stat,
137; Pub,L; 105-814, Title I, § 103, Ot 80, 1908, 112 Stat, 2075
Pub.L, 108-21, Title T, §' 103((2(A), (B), ME)A), Apr. 80, 2008, 117
,gtab.) @52, 863; Pub.L. 109-248, Title II, § 208, July 27, 2008, 120 Stat:

13 - ' . n B
§ 2423. Transportation of minors

(a) Tiahspoitation with lntent fo engage in eriminal

gexual activity,—A personn who knowingly transports an Indl- .
vidual who has not attained the age of 18 years in inferstate or -
foreign commerce, or In.any commonwealth, territory or pos- -

seslon of the “United States, with Titent that the Individual
angage In prostitution, ox in any sexual activity for which any
paraon can be charged with a-erlminal offense, shall be fined
]under this title and Imprlsoned not less than 10 years or for
ife. : oo T

{(h) ‘fravel with intent to engage In ilHcit sexual con-
duect.—A person wWho travels in Interstate commerce or traveld
into the United States, oy a United States citizen or an alien
admitted: for permanint residence in' the United States who
{travels In forelgn commence, for tHe purpose of engaghngin any
illicit sexual conduct with another person shall bé fined utider
‘this #tle or Imprigsoned not more f;h_anl 80 years, or both,
. {¢) Engeging in illicit sexual conduct in foveign places~—
Any United States citlzen or allen admitted 'for permanent

residence wio travels in foretgn commerce or vesides, sither ~

temporaidly or permanently, in 8 foreign country, and engages
ift any flicit sexual conduét with another pevson shall be fined
under this title or imprigoned not mere than 80 years, or bath,

(d) Anelilary offenses.—Whosver, for the purposé of gom-

merefal advantage or private financial galn, arranges, induces,
prooues, or facilitates the travel of a person knowlng that such,
‘a pergon iz fraveling in interstate commerce 'op forelgn com-
metee for the purpoge of engaging i Jleit sexupl conduct shall
Il})e ;“lilig,d under thia iitle, Imprisoned not more than 80 years, or -
oth, - . . et ’ .
(e) Attempt and conspliacy.~Whoever atlempts or con-
splves to violate subsectlon (a), (b), (¢}, o' (d) shall be punisha-
ble dn the same manner a8 a completed violation of that

sithsection, '

For Gomplats Annotatlon Malerlals, sen Unifed Stales Cada Annotated it

895
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(1) ab an excesslve apeed; or ) . .
(Eii{'of A mmnber of persons In excess of the rated

capacity of the vessel; ov

(B) intentional %;:l)unding of a vessel in which pevsons -

ave heing transpov g
{Added Pub.L, 109-177,“Title I, § 803(a), Mav. 9, 3008, 120 Stat. 233;
amended Pub.L, 111-281, Titla 1X, § 91, Cct. 16, 2010, 124 Stat. 3021)

HISTORICAL AND STATUTORY NOTES

Referonces in Text . Do L
‘The Tmmigeation and Natlonality Act, veferred fo in subsee, (b)(d), e

Act June 27, 1952, ¢, 477, 66 Stat. 168, az amended, also fnown as the

 Filed; 02/14/2018

SEXUAL ABUSE

. of this title/ 18 UB.CA, § 1581,

Pg: 23 of 42

18 § 2241

INA, the MeCavran Ach, and the MeCavran-Walter Act, whieh i
tlausified prinefpally to chapter 12 of Title 8 8 US.0.A, §.1101 6 seq.
Haotion 574 of tiie Actiy classiffed to 8 US.C.A. § 1824, For complste ®
claseifieatlon, aee Short Title notd sat out wnder 8 U.S.C:A, § (101 and

Trbles, .
Chapter 77, veferred to In subs

ec; (b)), probably means chupfer 77

* Bactlon 581 of the ‘Daviff Act of 1030, l'el‘,én.'ed ‘o In aubiee. (¢), s Ack
June 39, 1030, ¢, 407, Title IV, § BB, 4G Stat, 747, as amended, which {s
classified to 18 U.B:0.A, § 1681 . ' .

“ . CHAPTER 109A—SRXUAL ABUSE

See. .

2241, Apgravated sexval abuse.

2942, Hoxun] sbuse,

2248, SHoxust abuse of 4 minoy or wavd, .

2244, Abusiva gexusl contact, T

%248, Saxizal abuse yesuliing fn death.t .

2248, Definttions for chapter, :

2247, Repeat offenders,

2248, Mal’gdutor_\,: reatitation, . :
180 in ovlginal; Seotion heading amended withoub torresponding
amendment of analysls, - s

§ 2241, Aggmvé.ted sexua) abuse
(a) By foree or thveat—Whoever, in ‘the special mavitime

and territorial Juvlsdiction of the United States or in s Federal-

prison, orf In any prigon, inetitution, or facility fn which persons
are held In oustody by direction of or pursuant fo a eonfract or
ngreement with the head of any Federal department or agency,
knowirggly causts another person to engage in a aexual ach—
(1) by using forca against that obher person; oy
(% by threataning or placing that other pefson n fear
that any peraon will be subjected to death, sexious bedily
injuiy, or kidnepping; - oo _
or attempta to do go,-shall be fined under this Htle, imprisoned
for any term of years o life, or both. _

(b} By other means.—Whoaver, iz the speclal maritime and
teviitorial jurladiction of the United Blates or in 4 Federal
prison, ox In any prison, Mstitntion, or facility in which perschs
ave held In.custody by divection of or pursuant fe a confyaet or
agveement with-the head of any Federal departinent or agency;
knowingly— .o '

(1} renders another person’ unconselous an‘d'thereby én-

gages in a sexual ack with that other person; o
(2) adminjsters to anothér pevson by force or threat of
foree, ov.without the knowledge or psrmisyion of $hat person,
a deng, intoxieant, or other similar substance and thereby—
(A) "substantially impaivs the ability of that other person

to appraise or conbrol conduet; and . i
{B).engages Ti g sexndl act with thet other peraon;

or attempts to do so, shall be fined under' this title, mprigened
for any term of years or life, or both,
{e) With childven.—Whoevor crosses 4 Stata line with in-

ateained the age of. 12 ydars, or it the speefal masitivie and
tenpftorial jmfsdletion of the United States o in a Federal
prison, or it any prlson, ingtitution, ov faeflity i which pergois
are held in custody by divection of or puruant to & contract or
apreement with the head of any Federal depaviment or agency,

" knowingly engages in a saxual act with another perzon who has

not atbained the age of 12 years, ov knowlngly. engages lu 4
gexugrl zet under the, civeumstances deseribed in-subsections (n)

“and (b) with another pevson who hag sttained the ags of 12

years but hag not attained the age of 18 years (and is at Jeast 4
yoars younger than the person 5o engaging), or attempts fo do
g0, shall ba finad undes Chis title and imprisoned for not less

" than 30 yearsor for life, If the defendant has pieviously been

eonvigted of another Fedoral offense under this subsectlon, or
of 4 State offensd that would have been an offense undsy sithar’
guch provision had the offense ocewrved In a Federal prison,
unless the 'death penalty s Jmposed, the defendant shall be
genteticed fo Jife In prlson, -

(d) State of mind proof vequivement—Tn a prosecution
under subsestion (c) of this section, the Govermilent reed not
prova that-the defendant knew that the other person engaging
In the soxual act had nok attained the age of 12 yeath.

(Added Pub.L, 99-648, § 87(b}, Nov. 10; 1886, 100 Btat, 3623; amended
Pub,1; 108-822, Titls XKLL, § 880021(1), Sept, 18, 1004, 108 Stat. -

" RLED; Pub.L, 104-208, Div." A, Title I, § 101} Title T, § 131{7L)N,

Sept, 80, 1096, 110 Stat. 8008-81; Pub.l. 105-814, Tifle 11, § 801(n),

Ok, 30, 1908, 112.Stat. 2676, Pub.L. 109-163, Title XI, § L177{0)1),

(2), Jan. B, 2006, 119 Staf. 8125; Pub.l, 100-248, Title II, 38§ R06m(), -
207(2), July 27, 2008, 120 flat, 618, 615; ' Pub.L. £10-161, Div, I, Titla

V, § 654, Deo, 26, 2007, 121 Btat, 2082, co

"HISTORICAL AND STATUTORY NOTES © °

Codifications . ) o
Identical provlslon was enaéted by Pub.L, 89-864, § 2, Nov, 14, 1986,

100 Stat, 8660,

Dffeetivo and Applicability Provisions . . .
1986 Acty. Pub.L, 09-849, § 8%e), Nov. 10, 19868, provided thek
“This seotfon and the emendmanta made by this section [enscting this
chaptor; amending seetions 118(a), (b}, 1311(s), 1168, and 3186(12) of
tia title, sactions 300w-B()(IXA), 300w-4(e)(8), and 9511 of Titls 42,
The Publle Health end ‘Welfare, and. gection M7200(1) of Tiile 46,
Transportation]; and vepealing chapter 99 {sections 2031 and‘2032) of
this ttle] shall fake effect 80 days siter the date of the anadtment of
this Aek [Nov, 10, 19863” ' . : N .

[Effective Date provision simiier to -Publ. 98-846, § 87(0), was
enneted by Pub. L. 99-004, § 4, Nov, 14, 1888, 100 Stat, 8664.F -

tent to engage in n sexual ach with a persow who has not
. For Complele Annolalion Materln

le, gee Unlled, Stntos Code Antptalod .
819 . -
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i8 §2241 CRIVER Part |
Shext Title ' (3) 1 'ab loast fom' yoss younger thfm the pergon g,
1008 Amendnsents. Pub.L. 104- 208, Div, A, Title 1, § Iﬂl(a) [’I‘!ﬂa I, engaging;

- § 121, subseg, T}, Sop. 80, 1906, 110 Stat, B006-B1, provided. that:

“Phiy geotlort {probably showld beo this subsection, which ameiuded this
sectlon and sectlon 2248 of this -title] may be elted ag the 'Ambey
Hagerman Child Protection Ack of 1006°",

1986 Amendmenta. Pub.li §9-646, § 87(s), Nov, 10, 198(3, provided

thet: “This secHon lenacfing this chapter; amending scctions 118(a),

(b}, 1113(a); 1168, and 8{85(:9) of this title, scotions B00w-2(a)(1)(E),

. 800w—4(e}(0), hud’ 0511 of Title 42, The Public Health and Welfove, and
gection 1472(k)(1) of Title 49, '1‘1'ansp01'tatlon, ‘veperling chaptér 09

{sect!o,ns 2081 and 2032y of mis ttle; and enncting note provisfon under
tht Beetlon]’ may ho clted as the ‘Sexual Abuse Act of 1938"” ,

[Shovk Title piovisioh almilar to Puba 99-846, § BT(a), wag enaeted

by Pub.ln 99—654,§ 1, Nov. 14, 1988, 100 Stat. 5680.] |

'§ 2242,

Saxua{ abuge
Whoever, in the special maritine and terril:olial jurisﬁietiun

of the United.States ot in 4 Pedera] prison, or i any prisen,

institution, or facllity in which persona re held in custody by

“divection of or. pursuant to. &' cohbract.or agreement with thé
‘head of any Hederal depm'(;ment op ageney, knmwngly»«- .

(1) couses snother parspn to engage’ In a sexual act by

" threatening or placing that other person in fear (other than
" hy threatening or placing. that other pemun in foar that any -

exson will be subjectad to death, deriolis bodﬂy imury, or

F idnapping), o
(2) eugages ina ﬂezma] act with another peraon if that

.othéy pergon ig—

. (&) incapahle of appraising the natme of ‘the conduet,

ot
(B} pi:yslaally incapable of decitnfng pm*biclpatfon m, or

communiéating wnwillingness to angage in, that sexual act;
or attempts to do so, shall ba fined under this titla ‘and
tmprisoned for any teim of years or for life.

* (Addad Pub.Le. 09-846, & B7(b); Nov. 10, 1986, 100 gtat, 9621; umended

Publ, 103-822, Title XXX, § 33002}.(1), Hept. 18,1094, 108 Stat.
2150; PubJ. 109-182, Title XY, § 11’?7(8)%3); Jan. B, 2006, 119 Stat,
3125‘ Piibid. 108248, ‘Litle 11, §§ 205, 207(2), July 2%, 2006, 120 Stat,

613, 615' Puh I;. 110—181, Dw , Titla V, § EB4, Dec. 26, 2007, 121.

Stak. 2032)
HIS’I‘ORIGAL AND STATUTORY NOTES

Codiflcatlony
Identical provision was enncted by Pub.L 99»654, § 2 Nav. 14, 1988,

100 Stat. 8661,
Effective and Appﬂpability P1 ovinlons

"1986 Acts, Seetion affective 30 days after Nov. 10, 1986 geo seution ’

87(e) of Pub.L. 99-646, gab out ag a note. undar sectlon 2241 of thlg title,

§ 2243, Sexual abuse of a rifnor o vard RN
(a) Of a mium.—%oaver in the, speclal mavitime and

teryftorlal Jurisdietfon of the United States or b & Federal

prison, ox in any prison, instifution, or facility {n whick persons
are held in eustody by divection of or pursuant to,a contraet oy

’ .agz aement with the head of any Federal dépaiitment or rgenay,

knowliigly engages in a sexial aek with another person who—
(1) has dttained the age of 12 years but Ty mﬁ attamed

or attempts to do so, sha!i ba fined under talp tiﬂa, imprisoneq
nob'morg than 18 years, ov both, -

(b} Of a ward—Whoavey, In the special matitime and torsd
torlal jurisdiction of the Umted States-or in a Federal Prison,
or In any prison, institubion, or facility. in swhich peraons gy
hald in eustody. by divection of or pursuant to a contrack oy
agresment with the head of any Fedaral depsrtment or agency,
knowlngly engages In a sexttal act with anothor person who s

. (1} in officlal datention, and
{2) yndpi the custodlal superyisory, or disciplinary ay.
thaxity of the person so engaging,
o attempts to do so, shiall be fined under this title, fmprisoneg
not more than 15 years, or both,

(¢) Defonses.—(1) In a proseeution undey subsaction’ (a) of

this sectfon, it ia o defense, which the defendant must establigh
Ly a preponderance-of the avidence, that the defondant reason.
ably believed that the ot‘ner paraon had attained the age of 16
Yyears,
(2) In a prosecution under this seclion, It js a defonee, which
the defendant must establish by & preponderance of the evi.
denceé, that the persons engaging in the soxual act weve al that
time married to edah other,

() State of mind proof requix’ementaln a progecution
unider subsecflon (s} of this geotlon, the Govexnment need nof
prove that the defondant know—

(1) tha ape of the othm .person engaging in the sexual ack
- or
@ that the wquisltc age dlft‘etence exiated between the

persons so engaging, .

(Added Pub,L, 99-046, § &%), Nov. 10, 1988 100, Stat, 3621; amended
Pub.L, 101847, Title 111, § 822, Nov. 29, 1990 104 Stat. 4818, PubL.
104-208, Dlv, A, Title X,-§° Iﬁl(a) [Title .I, §. 131[’!(c)]], Sopt. 30, 1098,

110 Stat, 500981 Pub.L 106-814, Title X1V, § 301(b), Ock. 30, 1698,

112 Stat, 2078;. Pub.L., 108162, Title X1, § LH7){4), (b)(1), Jon, 5,
2006, 119 Btat. 94205 Pub.L. 108-248, "itle L, § 207, July 27, 2006, 120
Etai. 26535’ )Pub L. 110-161, Div, I; Title V, § 654, Deer 26, 2007 181
Stat. 2082, }

HISTORIUAL ANn STATUTORY NOTES

Codifieations .
Tdenleal pwviuion waa sngcted by Pub, L Bﬂmﬁﬁé, § 2, Nov, 14, 1086,

100 Stat, 8601,

Effective and Applicahﬂ!ty Provisions
1086 Acts, Seetion sffectiva B0 days after Moy, 10, 1980, seo seclion
87(e) of PulX.. 83-046, sgb our, aa a nnte under sectlon 2241 of thig Ltle.

§ 2244, Abusivo sexual contact

{a) Bexual conduct In civeimstances where sexual acts
ave punished by this chapter.—Whoever, in the special marl-
tithe and territorial Juriediction of the Unlted States or in 8
ederal prison, or i any prisor; jnstitution, or facility In which
peragns are held {n custody by divection of or, pursuant o &
contrach o agreoment with-the' head of any Fedeyal depmt-
nueiit o ageney, knowingly engages.in or causes soxual contach
with or by anothox person, if so to do would.vielate—

ihe age of 16 yearg; and .

For COmp!ele Anuoialfon Materlals, goo Unltad Sluiea Coda Annola!ad

. 820
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§2A3.1

3. CRIMINAL SEXUAL ABUSE AND OFFENSES RELATED TO REGISTRATION
AS A SEX OFFENDER

Hl‘ﬁ:iw! Effectlve Novombor §, 1987, Amendad offective November 1, 2007 (amendmont 701), —f

82A3.1, Criminal Sexual Abuse; Attempt to Commit Criminal Sexual Abuse

(a) Base Offense Level:

| (1) 88, if the defendant was convicted under 18 ‘U.S',C. § 2241(c);
or :

(2) 380, otherwige.

(b)Y Specific Offense Characteristics

(1) Ifthe offense involved conduct deseribed in 18 U.8.C. § 2241(a)
or (b}, increasge by 4 levels,

(2) If subgection (a)(2) applies and (A) the victim had not attained
the age of twelve years, increase by 4 levels; or (B) the vietim
had attained the age of twelve years but had not attained the

ago of sixteen years, increase by 2 levels,

(8) Ifthe victim was (A) in the custody, care, OF Bupervisory control
of the defendant; or (B) a person held in the custody of a cor-
rectional facility, increase by 2 levels, '

(4) (A) If the vietim sustained permanent or life-threatening bodily
injury, increase by 4 levels; (B) if the vicetim sustained serious
bodily injury, increase by 2 levels; or (C) if the degree of injury
is between that specified in subdivigions (A) and (B), increase

by 8 levels,
(5) Tf the victim wag abducted, increase by 4 levels,

(6) If, to perguade, induce, entice, or coerce a minor to engage in
prohibited sexuval conduct, or if, to facilitate transportation or
travel, by a minor or a participant, to engage in prohibited sex-
ttal conduet, the offense involved (A) the knowing misrepresen-
tation of a participant’s identity; or (B) the uge of a computer
or an interactive computer service, increase hy 2 levels,

44. | Guidelines Manual {Noyember 1, 2016) :
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§2A3.1

(&) Cross References

(1) If a victim was killed under circumstances that would consti-
tute murder under 18 U.8.C, § 1111 had such killing taken
place within the territorial or maritime jurisdiction of the
United States, apply §2A1.1 (Firet Degree Murder), if the re-
sulting offense level is greater than that determined above.

(2) If the offense involved causing, transporting, permitting, or df-
fering or seeking by notice or advertisement, a minox to engage
in sexually explicit conduct for the purpese of producing a vis-
ual depiction of such conduct, apply §2G2.1 (Sexually Exploit-
ing a Minor by Production of Sexually Explicit Visual or
Printed Material; Custodian Permitting Minor to Engage in
Sexually Explicit Conduct; Advertisement for Minors to En.
gage in Production), if the rvesulting offense level is greater

than that determined above,

(d) Special Instruction

(1) If the offense occurred in the custody or control of a prison or
other correctional facility and the victim was a prison official,
the offense shall be deemed to have an official victim for puy-
poses of subsection (¢)(2) of §3A1,2 (Official Vietim),

Commentary

Statutory Provisions; 18 U.8.C. §§ 2241, 2242, For additional atatutory provision{s), see Ap-
pendix A (Statutory Index).

Application Nates:

1,

Definitions,.—For purposes of this guideline:

“4bdyeted”, ‘permanent or life-threatening bodily Injury’, and “serlous bodily in-

" jury” have the meaning given those terms in Application Note 1 of the Commentary to

§1B1.1 (Application Ingtructions), However, for purposes of this guideline, “serious bod-
iy injury” means conduct other than criminal sexual abuse, which alveady is taken info

account in the base offenae level under subsection (a).

“Cuatody or control’ and “prison official’ have the meaning given those terms in Ap-
plication Note 4 of the Commentazy to §8A1.2 (Official Victimy),

“Child pornography” has the meaning given that term in 18 U.8.C. § 2256(8).

- “Computer” hias the meaning given thet term in 18 11.8.C. § 1080(e)(1).

“Distribution” means any act, including possession with intent to distribute, production,
transportation, and advertisement, velated to the transfer of material involving the sex-
ual exploitation of & minox, Accordingly, distribution includes posting material involving

Guidelines Manudl (November 1, 2014} |- 65

App. J-2
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the sexual exploitation of a minox on a website for public viewing, but dees not include
the mere solicitation of such material by a defendant,

YInteractive computer service” has the meaning given that term in section 280(e)(2) of
the Communications Act of 1984 (47 U.8.C. § 2300 ().

“Minor" means (A) an individual who had not attained the age of 18 years; (B) an indi-
vidual, whether fictitious or not, who a law enforcement officer represented to a pavtici-
pant () had not attained the age of 18 years, and (ii) could be provided for the purposes
of engaging in sexually explicit conduct; ox (C) an undercover law enforcoment officor who
represented to a participant that the officer had not attained the aga of 18 years.

“Participant” has the meaning given that term in Application Note 1 of the Coramen-
tary to §3B1.1 (Aggravating Role).

“Prohibited sexual conduct” (A) means any sextial aotivity for which a person can be
charged with a criminal offense; (B) includes the production of child pornegraphy; and
{C) does not include trafficking in, or possession of, child pornography.

“WVietim" includes an undercover law enforcement officer.

9,  Application of Subgection (b){1).—

(&) Definitions,—For purposes of subsection (b)(1), “conduct described in 18 U.S.C,
§ 2241 () or (b)" is engaging in, or causing another person to engage in, a sexual
act with another person by: (A) ueing force against the victiny; (B) threatening or
placing the victim in feay that any person will be subject to death, serious bodily
injury, or kidnapping; (C) rendering the victim unconscious; or (D) administering
by force or threat of foxce, or without the knowledge or permission of the vietim, a
drug, intoxicant, or other similar substance and thereby substantially impairing
the ebility of the vietim to appraise ox control conduct, This provision would apply,
for examyple, if any dangerous weapon was used or brandishad, ox in a case in which
the ability of the victim to appraise or control conduct was substantially impairsd

by drugs or aleohol.
Application in Cases Invelving a Convictlon under 18 U.8.C. § 2241(c)—If

the conduct that forms the basig for a convietion under 18 U.8.C. § 2241(c) is that
the defendant engaged in conduct deseribed in 18 U,8.C. § 2241(s) or (b), do not

apply subsection (b)(1},

B)

3. Application of Subsection (b)(3).—

(&) Care, Custody, or Supervisory Control.—Subsection (b}(3) is to be construed
broadly and includes offenses involving a victim less than 18 years of age entrusted
to the defendant, whether temporvarily or permanently, For example, teachers, day
cave providers, baby-sitters, or other femporary caretakers: are among those who

. would be subject to this enhancement. In determining whether to apply this en-
hancement, the court should lock to the actual relationship that existed between
the defendant and the minor and not eimply to the legal status of the defendant-

minor relationship.

(B) Imapplicability of Chapter Three Adjustment.—If the enhancement in subsec-
tion (b)(8) applies, do not apply §3B1,3 (Abuse of Position of Trust or Use of Special’

Skill).

66 || cuidelines Manual {November 1, 2014)
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4,  Application of Subsection (b)(8).—

(&) Misrepreseniation of Participant’s Identity.—The enhancement in subsection
(M) (6)(A) applies in cases involving the misrepresentation of a participant’s identity
to (A) persuade, induce, entice, or coerce a minox to engage in prohibited sexual
conduct; or (B) facilitate transportation ox travel, by a minor or a participant, to
engage in prohibited sexual ¢conduct. Subsection (b}(B)(A) is intended to apply only
to misvepregentations made directly to a minor or to a person who exercises custody,
care, or supervigory conbrol of the minor. Accordingly, the enhancement in subsec-
tion (b){(6)(A) would not apply to & misrepresentation made by a participant fo an
airline representative in the course of making travel arvangements for the minor,

The misrepresentation to which the enhancement in subsection (b}(6)(A) may apply
includes misreprasentation of a participant's name, age, ocoupation, gender, or sta-
tus, as long as the misrepresentation wag made with the intent to (A} persuade,
induce, entics, or coerce a minor to engage in prohibited sexual conduct; or (B) fa-
eilitats transportation or travel, by a minor or a participant, to engage in prohibited
sexual conduct. Accordingly, use of a computer sereen name, without such intent,
would not be a sufficient basia for application of the enhancement.

Use of a Computer or Interactive Computer Sexvice.—Bubsection (b)(B)(E)
providag en enhancement if a computer ox an interactive computer sexvice was used
to (i) persuade, induce, entice, or coerce a minor to engage in prohibited sexual con-
duct; or (ii) facilitate transportation ox travel, by a minor or a participant, to engage
in prohibited sexual conduct. Subsection (b)(6}(B) is intended to apply only to the
nge of & computer or an interactive computer service to communicate divectly with
a minor ox with a person who exercises custody, care, or supervigory control of the
minoyr, Accordingly, the enhancement would not apply to the use of a computer or
an {nteractive computer sexvice to obtain aivline tickets for the minor from an air-

®

Hne's Internet sife.

5. Application of Subsection () (2)—

(A) In General—The eross veference in subsection {e}(2) i to be construed breadly and
includes all instances wheve the offense involved employing, using, persuading, in-
ducing, enticing, coercing, transporting, permitting, or offering or seeking by notice
or advertisement, a minor to engage in sexually explieit conduet for the purpose of

preducing any vieval depiction of sueh conduct.

Definition,—IFor purposes of subsection (e)(2), “sexvually explielt conduct” has

B
the meaning given that term in 18 UJ.8.C. § 2256(2).

Upward Depavture Provision.—If a victim was sexually abused by more than one
pavticipant, an upward departure may be warranted, See §6K2.8 (Extreme Conduet).

Effective November 1, 1967, Amended effective November 1, 1889 (amendmenta 81 and 92); November 1,
Historfea | 1981 {amendment 392); November 1, 1962 (amandment 444), Nevember 1, 1003 (amnendment 477); Novem-
Note - ber 1,-1005 (amendment §11); November 1, 1607 (amendment 646); Novembm 1, 2600 (emendments 592
and 801}, November 1, 2001 (amendment 615); November 1, 2008 {amendment 861), November 1, 2004
(amendment 644); NO\'E.’mbBI. 1, 2607 (amendment 701); Novambar 1, 2008 (amendment 725).

Guldslines Manual (November 1, 2016} || 47
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§2G1.1

PARY G — OFFENSES INVOLVING COMMERCIAL SEX ACTS,
SEXUAL EXPLOITATION OF MINORS, AND OBSCENITY

Historieal | gyeotfye Novombor 1, 1987, Antonded effective November 1, 2002 (amendment ¢41), I

o -Histarieal

Notg

1. PROMOTING A COMMERCIAL SEX ACT OR PROHIBITED SEXUAL CONDUCT

Effective November 1, 1687, Amended effective November 1, 2000 {amsndment §92); November 1, 2002
Note (amendment G41),

Promoting o Commerclal Sex Act or Prohibited Sexual Conduct wiih

§2G1.1.
on Individual Other thon a Minor

(a) Base Offense Level:
(1) 384, if the offense of conviction is 18 U.8.C. § 1591 (b){(1); or

() 14, otherwise.

(b) Specific Offense Ghara/cteris{;ic

(1) If (A) subsection (a)(2) applies; and (B) the offense involved
fraud or coercion, increase by 4 levels.

(¢) Cross Reference
/

(1) It the offense involved conduct described in 18 U1.8.C, § 2241(a)
or () or 18 U.B.C. §2242, apply §2A8,1 (Criminal Sexual
Abuse; Attempt to Commit Criminal Sexual Abuss).

(d) Special instruction

(1) If the offenae involved more than one victim, Chapter Three,
Part D (Multiple Counts) shall be applied ag if the promotmg
of a commercial sex act or plohxbﬁsed sexual conduct in respect
to each victim had been confained in a geparate count of con-
vietion.

Commentary

Statutory Provigions: 8 U.8,C. § 1328 (only if the offense involved a victhn other than a
minor); 18 U.S.C. §§ 1591 (only if the offense involved a vietim other than a minoy), 2421 (only
if the offense nvolved a victim other than a minor), 2422(a) (only if the offense invelved a

vietim other than & minor),
‘ B
iy

212 | Guldelines Manual November 1, 2016) 5
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Application Notes:
1. Definitions,—For purposes of this guideline:

“Commercial sex cet” has the meaning given that termm in 18 U.B.C, § 1591(e)(3).

“Prohibited sexual conduct” has the meaning given that texm in Application Note 1 of
§2A8.1 (Criminal Sexual Abuge; Attempt to Connmit Criminal Sexual Abuss),

“Promoting o commercial sex act” means persuading, induecing, enticing, or coercing
a peraon to engage inn a commercial sex act, or lo travel to engage in, a commercial sex

act,

“Vietim” means a porson transported, persuaded, induced, enticed, or coerced fo engage
in, or travel for the purpose of engaging in, a commercial sex act or prohibited sexual
conduct, whether or not the peraon consented to the commercial sex act or prohibited
sexual conduet., Accordingly, “vietim” may include an undercover law enforcement officer,

2,  Application of Subsection (b)(1)—Subsection {(b)(1) provides an enhancement for
fraud or coerelon that oceurs as pavt of the offense and anticipates no bodily injury, If
bodily injury results, an upward departure may be warranted, See Chapter Five, Part K
(Departures). For purposes of subsection ()(1), “coercion” includes any form of conduct
that negates the voluntariness of the vietim, This enhancement would apply, for example,
in a case in which the ability of the vietim fo appraise or control conduct wasg substantially
impaired by drugs or aleohol. 'Thia characteristic gensrally will not apply if the deug or

aleohol was voluntarily taken.

3. Application of Chapter Three Adjustment.—For the purpeses of §8B1,1 (Aggravat-
ing Role), a vietim, as defined in this guidelins, is considered a participant only if that
vietim assisted in the promoting of a commercial sex act or prohibited sexual conduet in

regpect to another victim,

4. Application of Subsection {e)(1).—

(A) Conduct Described in 18 U.8.C. § 2241(a) or (b)}.—For purposes of subsection
(e)(1), conduet deseribed in 18 1,8.C, § 2241(a) or (b) is engaging in, or causing an-
other person to engage in, a sexual act with arother person by: (i) using forco
againab the victiny (i) threatening or placing the victim in fear that any person will
be subject to death, sexious bodily injury, or kidnapping; (ifi) vendering the vietim
uneonscious; or (iv) administering by force or threat of forcs, or without the “
knowledge or permission of the vietim, a drug, intoxicant, or other similar substanée
and thersby substantially impaiving the ability of the vietim to appraise or contrel
conduct, This provigion would apply, for example, if any dangerous weapon was
used or brandished, or in a case in which the ability of the vietim to appraise ov

control eonduet was substantially impaired by drugs or aleohol,

{BY Conduct Described in 18 U.S.C. § 2242,—For purposes of subsection (c)(1), con-
duct described in 18 U.B.C. § 2242 iz (i) engaging in, or causing another person to
engage in, a sexual act with another porson by threatening or placing the vietim in
foar {other than by threatening or placing the victim in fear tha$ any person will be
subject to death, serious bodily injury, or kidnapping); or (i) engaging in, or causing
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another person to engage in, a sexual act with a vietim who is incapable of apprais-
ing the nature of the conduct or who is physically incapable of deelining participa-
tiom in, or communicating unwillingness to engage in, the sexual act,

5. Special Ingtruction at Subsection (d)(1).—Foxr the purpeses of Chapter Three, Part
D (Multiple Counts), each person transpoxrted, persuaded, induced, enticed, or coerced to
engage in, or travel to engage in, a commercial sex act or prohibited sexual conduct is to
be treated ag a separate victim, Consequently, multiple counts involving more than one
vietim are not to ba groupsd togsther under §3D1.2 (Groups of Closely Related Counts),
In addition, subssction (d)(1) directs that if the relavant conduct of an offense of eonvie-
tion includes the promoting of a commercial sox act or prohibited sexual conduct in re-

*° spect to more than one vietim, whether specifically cited in the count of conviction, each
guch victim shall be treated ae if contained in a separate count of convietion.

6, Upward Departure Provision—IF the offense involved more than ten vietims, an up-
ward departure may be warranted,

Effective Novernbey 1, 1087. Amended effective Novomber 1, 1989 (amandments 167 and 158); November 1,
Historieal | 1990 {amendment 822); Novembar 1, 1998 (emendment 588); November 1, 2000 (amendment 592); May 1,
Note 2001 (amendment 612); November 1, 2001 (amendment 627); Novenber 1, 2002 {amendment 841); Novem-

ber 3, 2004 (amendment 664); November 1, 2007 (amoendment 701); November 1, 2009 (amendment 787).

§261.2. [Deleted] — S —— -

L Section 2G1.2 {Tranaportation of 2 Minor for the Purpose of Prostitution or Prohibited Sexual Conduet),
Hislorical | affective November 1, 1887, amended effective November 1, 1080 (amendmenta 159 and 160), Novembay 1,

Note 1990 (amehdment 828), Noverber 1, 1991 (mnsndment 400), and Noverber 1, 1982 (amendment 444), wea
delsted by consolidation with §2G1.1 effective November 1, 1886 (mmendment §38),

2G1.3. Promoting o Comimercial Sex Act or Prohiblied Sexual Conduct with
a Minor; Transportation of Minors fo Engage In a Commerclal Sex
Act or Prohibited Sexual Conduct; Travel fo Engage In Commercldl
Sex Act or Prohibited Sexual Conduct with a Minor; Sex Trafficking of
Chiidren; Use of infersiate Faclilifies to Transport Informailon about a

filnor

(a) Base Offense Level:
(1) 84, if the defendant was convieted under 18 U.8.C. § 1591(b)(L);

(%) 80, if the defendant was convicted under 18 U.S.C. § 1691(b)(2);

(8) 28, if the defendant was convicted under 18 U.8.C. § 2422(b) or
§ 2423(a); or

(4) 24, otherwise,
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PART G ~- IMPLEMENTING THE TOTAL SENTENCE OF
IMPRISONMENT

§5G1.1. Sentencing on d Single Count of Conviciion

(a) Where the statutorily authorized maximum sentence is less than
the minimum of the applicable guideline range, the statutorily au-
thorized maximum sentence shall be the guideline sentence,

(b) Whevre a atatutorily required minimum sentence is greater than the
maximum of the applicable guideline range, the statutorily required
minimum sentence ghall be the guideline sentence.

(¢) Inany other case, the sentence may be imposed at any point within
the applicable guideline rangs, provided that the senience—

(1) is not greater than the statutorily authorized maximum sen-
tence, and

(2) is not less than any statutorily required minimum sentence.

Commentiary

This section describes how the statutorily authorized maximum sentence, or a statutorily
required minimum sentence, may affect the determination of a sentence under the guidelines.
¥or example, if the applicable guideline range is 51-63 monthe and the maximum sentence
authorized by statute for the offense of conviction s 48 months, the sentence required by the
guidelines under subsection (&) is 48 months; a gentence of less than 48 months would be a
guideling departure. If the applicable guideline range is 41~61 months and there is a statulo-
rily required miniraum sentence of 60 months, the sentence required by the guidelines under
subsection (b) ie 60 months; a sentence of more than 60 months would'be a guideline departure.
If the applicable guideline range is 51-63 months and the maximuam sentence authorized by
statute for the offense of conviction is 860 months, the guidsline range is restricted to

51-60 months undsr subsaction {c).

Hf}‘?“}zgw’ Effective Novamber 1, 1087, Amended effective Novembar 1, 1988 {amendment 289), J

§5G1.2, Senfencing on Mulliple Counis of Convicilon

(a) Except as provided in subsection (e}, the sentence to be imposged on
a count for which the statute (1) specifios a term of imprisomnent
to be imposed; and (2) requires that such term of imprisonment be
imposed to run consecutively to any other term of imprisonment,
shall be determined by that statute and imposed independently.
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(b Tor all counts not covered by subsection (), the court shall deter-
mine the total punishment and shall impose that total punishment
on each such count, except to the extent otherwise required by law.

(€) If the sentence impoged on the count carrying the highest statutory
maximum is adequate to achieve the total punishment, then the
sentences on all counts shall run concurrvently, except to the extent

otherwise required by law.

(d) If the sentence imposed on the count carrying the highest statutory
maximum is legs than the total punishment, then the sentence im-
posed on one or more of the other counts shall run consecutively,
but only to the extent necessary to produce a combined sentence
equal to the total punishment. In all other regpects, sentences on all
counts shall run concurrently, except to the extent otherwise re-

quired by law.

In a case in which subsection (c) of §4B1.1 (Career Offender) applies,
to the extent possible, the tofal punishment is to be apportioned
among the counts of conviction, except that (1) the sentence to be
imposed on a count requiring a minhmum term of imprisonment
shall be at least the minimum required by statute; and (2) the sen-
tende to be imposed on the 18 U.8.C. § 924(c) or § 929(a) count shall
be imposed to run consecutively to any other count.

©

Commentary

Application Notes:

1.

In Geneyal.—This section specifies the procedure for determining the specific sentence
to be formally imposed on each count in & multiple-count cass. The combined length of
the sentences (“total punishment”) is determined by the cowrt after determining the ad-
juated combined offense level and the Criminal History Category and determining the
defendani's guideline range on the Sentencing Table in Chapter Mve, Part A (Sentencing

Table). -

Note that the defendant's guideline range on the Seniencing Table may be affected or
restricted by a statutorily authorized maximum sentence or a statutorily required mini-
mum sentenes not only in a single-count case, see §6G1.1 (Sentencing on a Bingle Count
of Conviction), but also in a multiple-count case. See Nets 8, below,

Hxcapt an otherwise required by subsection () or any other law, the total punishment is
to be imposed on sach count and the sentences on all counts are to be imposed to run
concutrently to the extent allowed by the statutory maximum sentence-of imprisonment

for each eount of conviction,

This gection appiies to multiple eounts of conviction (A} contained in the same indictment
or information, or (B) contained in different indictments or informations for which sen-

tences ave to be imyposed at the same time or in a consolidated proceeding,
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Usually, at least one of the counts will have a statutory maximum adequate to permit
imposition of the total punishment as the sentence on that count. The sentence on each
of the other counts will then be set at the lesser of the total punishment and the applica.
ble atatutory maximum, and he macde to run coneurrently with all or part of the longest
sentence, If no count carries an adequate statutory maximum, consecutive sentences ave
to be imposed to the extent necessary to achieve the total punishment,

Mandatory Minimum and Mandatory Consecutive Terms of Imprisonment (Not
Covered by Subsection (e)),—

(&) In General—Subsection (a) applies if a statute (i) specifies a term of imprisonment
to bo imposed; and (ii) requires that such term of imprisonment bé imposed to run
congecutively to any othear term of imprisonment, See, ez, 18 US.C, § 924(c) (ve-
quiring mandatory minimum termse of imprisonment, based on the conduct in-
volved, and also requiring the sentence imposed to run consecutively to any other
ternt of imprisonment) and 18 U.8.C. § 1028A (requiring a mandatory term of im-
prisonment of either two or five years, hased on the eonduct involved, and also re-
quiring, except in the circumstances degcribed in subdivision (B), the sentence im-
posed to run consecutively to any other term of imprisonment), Except for certain
career offender situations in which aubsection (¢) of §4B1.1 (Career Offender) ap-
plies, the term of years to be imposed consecutively is the minimum required by the
statute of convietion and is independent of the guideline sentence on any other
count, See, e.g., the Commentary to §§212.4 (Use of Firearm, Armor-Piercing Am-
munition, or ¥xplosive During or in Relation to Certain Crimes) and 8D 1.1 (Proce-
dure for Determining Offonse Lavel on Multiple Counts) regarding the determina-
tion of tha offense levels for related counts when g conviction under 18 1.8.C,
§ 924(c) 18 involved. Subsaction (a) also applies in certain other instances in which
an independently determined and consecutive sentence is required. See, e.g., Appli-
cation Note 8 of the Comimentary to §2J1.6 (Failure to Appear by Defendant), relai-

ing to failure to appear for service of sentencs,

(B) Multiple Convictions Under 18 U.8.C, § 1028A,—Ssection 1028A of title 18,
United States Code, generally requires that the mandatory term of imprisonment
for a violation of such section be imposed consecutively to any other term of impris.
onment, However, 18 U.8.C. § 1028A(MN4) permits the court, in its discretion, to
impose the mandatory term of imprisonment on a defendant for a violation of such
section “concurrently, in whols o in part, only with another term of imprisonment
that is imposed by the court at the sera time on that person for an additional vio-
lation of this section, provided that such discretion shall be exeircised in accordance
with any applicable guidelines and policy statemenis fssued by the Sentencing
Comunigsion . . .*.

I'n determining whether multiple counts of 18 U.8.C. § 10284 should run concur-

rently with, or consecutively to, each other, the court should consider the following

non-exhaustive liat of factors:

@i} The nature and seriousness of the underlying offenses, For exampls, the court
ghould consider the appropriateness of imposing consecutive, or partially con-
secntive, terms of imprisonment for multiple counts of 18 U.8.C. § 10284 in a
ease in which an underlying offense for one of the 18 17,8.C. § 10284 offonses
is a crime of violence or an offense enumerated in 18 U.8.C. § 2832b{e)(B)(B).

(i) Whether the underlying offenses ave groupable under §3D1.2 (Groups of
Closely Related Counts). Generally, multiple counts of 18 U.8.C, § 10284
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should run concurrently with one another in cases in which the undeylying
offenges are groupable under §301.2,

Whether the purposes of sentencing set forth in 18 U.8.C. § 3563(a)(2) ave

hetter achisved by imposing a concurrent ar a consecutive sentence for mulii-
ple counts of 18 T1.8.C. § 10284,

Impomtlon of Supervised Release.—In thecase of a consecutive fevm of i impr is-
onment imposed under subsection (a), any term of supervised release imposed is to
run eoncurrently with any other term of supe1 vised release imposed. See 18 U.8.C.

§ 3624(e).

(i)

Application of Subsection (b).—

&)

(B)

©

In General.—Subsection (b} provides that, for all counts not covered by subaection
(a), the court shall determine the total punishment (Z.¢., the combined length of the

App. L4

gentences to be imposed) and shall impose that total punishment on each sueh

count, excepf; to the extent otherwise requived by law (such as where a statutorily

' reqmred minimum sentence or a4 statutorily authomzad maximum sentence other-

wise requires).

Effect on Guidelines Range of Mandatory Minimum or Statufory Maxi-

mum.—The defendani’s guideline range on the Sentencing Table may be affected
or restricted by a statutorily autborvized maximum sentence or a statutorily re-
quired minimumn sentenge not only in a single-count case, see §5G1.1, but also in a

multiple-count cage,

In particular, where a statuiorily required minimum sentence on any eount is
greater than the maximum of the applicable guideline range, the statutorily re-
quired minimum sentence on that count shall be the guideline sentence on all
counts, See §6G1.1(b). Similarly, where & statutorily required minimum sentence
on any count is greater than the minimum of the applicable guideline range, the
guideline range for all counts is restricted by that statutorily requir ed minimum

sentence, Ses §6G 1L 1{c)(2) and accompanymg Commentary,

Howe\»‘er, where a statutomly authorized maximum sentence on a particular count
is leas than the minimum of the applieable guideline range, the sentence imposed
on that count shall not be greater than the statuton}y aunthorized maximum sen-

tence on that count. See §6G1.1(a),

Bxamplos.—The following examples illustrate how subsection (b) applies, and how

the vestrictions in subparagraph (B) operate, when a statutorily vequired minimum
sentence is involved.

Defendant A and Defendant B are each convicted of the same four ¢ounts. Counts 1,
3, and 4 have statutory maximums of 10 years, 20 years, and 2 years, respectively.
Count 2 has a statutory maximum of 80 years and a mandatory minimum of

10 years.

Tor Defendant A, the court determines that the fina] offense level is 19 and the

defendant is in Criminal History Category I, which ylelds a-guideline range on the
Sentencing Table of 30 to 37 months, Becanass of the 10-year mandatory minimum
on Count 2, however, Defendant A’s gnideline sentence 1s 120 monthg, See subpay-
agraph (B), above, After considering that guideline sentence, the court datermines
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that the appropriate “total punishmeni” to be imposed on Defendant A ig
120 months, Therefore, subsection (b) requires that the total punishment of
120 months be imposed on each of Counts 1, 2, and 8, The sentence imposed on
Count 4 is limited to 24 months, because 2 atatutory maximum of 2 years applies

to that particular count,

Tor Defendant B, in contrast, the court determines that the final offense level is 30
and the defendant is in Criminal History Category II, which yields & guideline
range on the Sentencing Table of 108 to 136 months, Because of the 10-year man-
datory minimum on Count 2, however, Defendant B’s guideline range is restricted
o 120 to 135 months, See subparagraph (B), above. After considering that vestricted
guideline range, the court determines that the appropriate “total punishment” o
be imposed on Defendant B is 130 months. Thersfore, subsection (b) requires that
the total punishment of 130 months he imposed on each of Counts 2 and 8. The
gentences imposed on Counts 1 and 4 ave limited to 120 monthe (10 years) and
24 montha (2 years), respectively, because of the applicable statutory maximums,

Special Rule on Resentencing.—In a case in which (i) the defendant’s guideline
range on the Sentencing Table was affocted or resiricted by a statutorily required
minimum sentence (as described in subparagraph (B)), (i) the court is resentencing
the defendant, and (iif) the statutorily required minimum sentence nc longer ap-
plies, the defendant’s guideline range for purpeses of the remaining counts shall be
redetermined withottt vegard to the previous effect or yestriction of the statutorily

requived minimum sentence.

; | )

4, Career Offonders Covered under Subsection (e)—

(4) Imposing Sentonoe.—The sentence imposed for & conviction under 18 U.8.C,
§ 924(c) or § 929(a) shall, under that statute, consist of 4 minimum serm of impris-
onment imposed to run consecutively to the sentence on any other count. Subsection
{e) requires that the total punishment determined under §4B1.1(c} be apportioned
among all the counts of conviction, In most cases this ean bo achieved by imposing
the statutory minimum term of imprisonment on the 18 U.B.C. § 924(c) or § 329(a)
count, subtracting that minimum term of imprisonment from the total punishment
determined under §4B1.1(c), and then imposing the halance of the total punishment
on the other counts of convickion, In some cases covered by subsection (g), n conaec-
utive term of imprisonment longer than the minimum required by 18 U.8.C,
§ 924{c) or § 929(a) will be necessary in crder both to achisve the total punishment

determined by the court and to comply with the applicable statutory requirements,

Examples,—The following examples illustrate the application of subssction (e) in

®)
a multiple count situation;

(#  The defendant is convicted of one couni of violating 18 U.8.C, § 924(c) for pos-
gegsing a firearm in furtherance of a drug trafficking offense (5 year manda-
tory minimumy), and one count of vielating 21 U.8.C. § 841()(1XC) (20 year
statutory maximwum), Applying §4BL.1(c), the court determines that a sen-

‘ tence of 800 months is appropriate {applicable guideline range of 262-827).
The court then imposes a sentence of 60 months on the 18 U.8,C, § 924(¢)
count, subtracts that 60 months from the total punishment of 300 months and
imposes the remainder of 240 months on the 21 U.S.C. § 841 count. As ve-
quired by statute, the sentence on the 18 U,8.C. § 924{c) count is imposed to

run consecutively,
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{li) The defendant is convicted of one count of 18 U.8.C, § 924(c) (5 year manda-
toxy minimum), and one count of violating 21 U.8.C. § 841(b)(£)(C) (20 year
statutory maximum), Applying §4B1L1(c), the couxt determines that a sen-
tence of 827 months ig appropriate (appiicable guideline range of 262-327).
The court then imposes a sentence of 240 months on the 21 U.8.C. § 841 count
and a sentence of 87 months on the 18 U.8.C, § 924(c) count to yun consecu-

tively to the sentence on the 21 U.5.C. § 841 count.

(i) The defendant is convicted of two counts of 18 U.8,C. § 924(c) (5 year manda-
tory minimum on first count, 26 year mandatory minimum on second count)
and one count of violating 18 U.8.C. § 113(a)(3) (10 year statutory maximuin),
Applying §4B1.1(c}, the court determines that a sentence of 460 montha is ap-
propriate (applicable guideline range of 460-485 months), The court then im-
poses (1) & sentence of 80 months on the first 18 U.8.C. § 924(c) count; (I} a
sentence of 300 months on the second 18 U.8.C. § 924(c) count; and (11T} a
gentence of 100 months on the 18 T.8.C. § 113(a)(3) count. The sentence on
each count is imposed to run consecutively o the other counts,

Effective November 1, 1987, Amended effective Noyeber 1, 1989 (amendmente 287 and 288); November 1,

Historieal 1 1094 (amendment 507); November 1, 1988 (amendment 579); November 1, 2000 (amendment 698); Noven.
Note boy 1, 2002 (nmendmant 843) November 1, 2004 (amendment 874); November 1, 2006 (amendmenta 877
and 880); Noveraber 1, 2010 {amendment 747); November 1, 2012 (amondments 767 and 770),

§5G1.3. Imposition of o Sentence on o Defendant Subject fo an Undischarged

Term of Imprisonment or Anlicipated $tote Term of Impilsonment

(a) If the instant offense was committed while the defendant was gerv-
ing a term of imprisonment (including work releage, furlough, or
escape status) o aftor sentencing for, but hefore commencing ger-
vice of, such term of imprisonment, the sentence for the instant of-
fense shall be imposed to run consecutively to the undischarged

term of imprisonment.

(b) If subsection (&) does not apply, and a term of imprisonment re-
sulted from another offense that is relevant conduct to the instant
offense of conviction under the provisions of subsections (a)(1),
(2)(2), or (a)(8) of §1B1.3 (Relevant Conduct), the sentence for the
instant offense shall be imposed as follows: a

(1) the court shall adjust the sentence for any period of imprison-
ment already served on the undischarged term of imprison-
ment if the court determines that such period of imprigonment
will not be credited to the federal sentence by the Bureau of

Prisons; and

(2) the sentence for the instant offense shall be imposed to run
concurrently to the remainder of the undischarged term of im-

prisonment.
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Double jeopardy as bar to retrial after grant
of defendant'’s motion for mistrial, 98
AJL.R.3d 997, .

- Effect of delay in taking defendant into custo-

dy after conviction and sentence, 76 .

ALR.5th 485.

Effect of use, or alleged use, of internet on
personal jurisdiction in, or venue of, federal
court case, 155 A.L.R. Fed, 535.

Eminent domain: measure and elements of
damages or compensation for condemna-
(Hon of public transportation system, 35
ALR.4th 1263,

Eminent domain: unity or contiguity of sepa-

rate properties sufficient to allow damages -

for diminished value of parcel remaining
after taking of other parcel, 59 -A.L.R.4th
308.

Exclusion of women from grand or trial jury
or jury panel in criminal case as violation
of constitutional rights of accused or as
ground for reversal of conviction—State
cases, 70 A.L.R.5th 587,

Extent and determination of attorney's right
or privilege agafnst self-incrimination in
disbarment or other disciplinary proceed-
ings—post-Spevack cases, 30 A.L.R.4th 243,

Former jeopardy as bar to retrial of criminal
defendant after original trial court's sua
sponte declaration of a mistrial—state
cases, 40 A L.R.4th 741,

Limitations on stafe prosecuting attorney’s
discretion to initiate prosecution by indict-
ment or by information, 44 A.L.R.4th 401,

Mental subnormality of accused as affecting
voluntariness or admissibility of confession,
8 AL.R.4th 16, )

Propriety of court's failure or fefusal to strike
direct testimony of government witness

who refuses, on grounds of self-incrimina-

tion, to answer questions on cross-examina-
tion, 55 A L.R, Fed. 742,

Propriety of requiring criminal defendant to
exhibit self, or perform physical act, or par-
ticipate in demonstration, during trial and
in presence of jury, 3 A.L:R.4th 374.

App. M

U.S. CONSTITUTION

Propriety of use of multiple juries at joint trial
of multiple defendants in state’ criminal
prosecution, 41 A.L.R.4th 1189, '

Requirement that court advise accused of,
and make inquiry with respect to, watver of
right to testify, 72 A.L.R.5th 403, ‘

Restrictive covenants, conditions, or agree-
ments in respect of real property discrimi-

. nafing against persons on account of race,
color, or religion, 3 A.L.R.2d 466.

Retrial on greater offense following reversal
of plea-based conviction of lesser offense,
14 A.L.R.4th 970. _

Right of jailed or imprisoned parent to visit
from miner child, 15 A.L.R.4th 1234,

Sejzure of property as evidence in criminal
prosecution or investigation as compensa-
ble taking, 44 A.L.R.4th 366.

Sex discrimination in treatment of jail or pris-
on inmates, 12 AL.R.4th 1219,

Validity and construction of "right-to-work'
laws, 92 A.L.R.2d 598.

Validity of statutory classifications based on
population—jury selection statutes, 97
ALR.3d 434,

What law determines just compensation when
licensee of Federal Power Commission ex-
ercises power of eminent domain in federal
court under sec. 21 of Federal Power Act
(16 USCS sec. 814), 51 ALR, Fed, 929,

Encyclopedias

16B Am Jur 2d, Constitutional Law §§ 890 &t
seq.

21 Am Jur 2d, Criminal Law §§ 319 et seq.

26 & 27 Am Jur 2d, Eminent Domain §§ 1 et
seq.

C.J.8. Crirninal Law §§ 211, 213, 245.

Practice References

5¢ Am Jur Proof of Facts 3d 449, Disqualifica-
tion of Trial Judge for Cause.

53 Am Jur Preof of Facts 3d 249, Proof of
Defense of Entrapment by Estoppel.

41 Am Jur Trials 349, Habeas Corpus: Pretrial
Rulings, §§ 16-24 (Double jeopardy),

. Amendment VI. Jury trial for erimes and procedural rights

In all criminal prosecutions, the accused shall enjoy the right to a speedy and
public trial, by an impartial jury of the State and district wherein the crime
shall have been committed, which district shall have been previously ascer-
tained by law, and to be informed of the nature and cause of the accusation; to
be confronted with the witnesses against him; to have compulsory process for
obtaining witnesses in his favor, and to have the Assistance of Counsel for his

defence.,
26
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1 And Jie drdufient ig. the miltl~comit adjustment actually -

Ry TR COURT: That's en intexesting point. X don't

1

g

3

4

& with a drimé thabt dould wecedve Yredted than 120 nenths:
&

7

g

8

| | 1% koow bhat ) been resolved; hag 467
{ | 13 MR BSHTOW: T've not gedn a dage ompsint, T
14 think it =-

15 THE COURTS “You're dayidg that Appréndl principle
6 reguives you ko dndigt and -~ If you wadb £o -- you esn't
19 ghack withéuh puthing that in the indlopment o¥ pubting that
"38  in the Juby verdict?

19 MR ASHTON: Coxvést. And yhab hapdens, hddically,
Fhe prhsndement. hete, bhe orosp-referende enhsndement raiked

%0
And ag. I

21 At fromt i4 ¥6 30, which vag prétty glowificant.
{24 think yow axe awdre of the reasonable regefitencing heazing.
28 fnd Me. Spath Has grgued all along that thyt wislated
Fn  Apprendd and, ve've digéuseed that' cade ab . sohg length,

{ 25 e foukE Vel Okay. Well, Tiwm frmelinéd to
Huscby, Iné; Riaglm;a} ﬁenfets . | 860~333~2082f

www huseby.com
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( ‘ Hénkenoe }zim t@day 7 the final geitedds to ido m@nths ot
fount 1 A1 24 moMithe an Covnb % gonsdeutivé to the genbdnee
4 qf Count L, Whigh wotld ber 4. .grobd dintened of 44 moibhy,
4 hich would be within thé guideline aid which would staek dn -
B opder B9 éﬂlii;"ave‘ the middie venge of she guidelide, byt it
el aaaanfb we 1t Teaves you with yeur. Apprendi anfgun’renﬁ fox
7 ﬁantb?:her Homat
i MR, BYRTON: hank yon, Wa-appresidte that. Bdso,
5 P vhé ordgheal spnbétes, T helieve, a;zm; i recommend’
110 mental #ealth shndeling, drig treatment pragrdm,
sducational , wosatdonal, and 0L Bennebtswille, South
|12 garolina. ;
{ R - ifim Cobirs T 11 cenbitug o ake thode
a4 Fedormentat e
| 8. WE, zxsm@ﬁ" 2f yop wepld put iﬂhat i ehle vhe ag,
[ 16 well, ¥oug Honow,
__ fum couRy: 1Al vake that pecormeidstion. Thank
{18 you, '
119 MR, Ao Thank you, ;
aifis. COURT: I Yhank the: gaveruiiuat. |
{The Fordgtldig progé@&iné.s- doneluded at, 5142 p.w.)

S husgby g Husﬂhy, Im. Reg{bnal C*ehteu 300—33;%, imm
Qﬁaﬂ,‘uttee«mhmfaw skt tgfon, DC ~ New Yo 1; ~ Houston ~ SanFranglsoo’
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