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IN THE UNITED STATES COURT OF APPEALS 
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________________________ 

 
No. 17-10311  
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D.C. Docket No. 2:12-cv-00051-WBH 

 

SCOTTY GARNELL MORROW,  
 
                                                                                Petitioner - Appellant, 

versus 
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                                                                                Respondent - Appellee. 

________________________ 
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for the Northern District of Georgia 

________________________ 

(March 27, 2018) 

Before WILSON, WILLIAM PRYOR, and NEWSOM, Circuit Judges. 
 
WILLIAM PRYOR, Circuit Judge: 
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 Scotty Garnell Morrow, a Georgia prisoner convicted and sentenced to death 

for the murders of Barbara Young and Tonya Woods, appeals the denial of his 

petition for a writ of habeas corpus, 28 U.S.C. § 2254. Morrow contends that we 

should vacate his sentence on the grounds that his trial attorneys provided 

ineffective assistance when they failed to uncover and introduce mitigating 

evidence from Morrow’s childhood and when they failed to hire an independent 

crime-scene expert to corroborate Morrow’s account of the murders. We disagree. 

The Supreme Court of Georgia reasonably concluded that Morrow’s attorneys 

were not deficient for failing to uncover mitigating evidence and that the attorneys’ 

failure to hire an independent crime-scene expert did not prejudice Morrow. We 

affirm.  

I. BACKGROUND 

 We divide this background in four parts. We begin with the facts of the 

crime. Next, we explain counsel’s preparations for trial. Then, we describe 

Morrow’s trial and sentencing. We then provide an overview of the state and 

federal habeas proceedings. 

A. The Crime 

 On December 29, 1994, Scotty Garnell Morrow murdered Barbara Young 

and Tonya Woods, and he severely injured LaToya Horne. Humphrey v. Morrow 

(“Morrow III”), 717 S.E.2d 168, 171–72 (Ga. 2011). Young was Morrow’s 
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girlfriend, and Morrow repeatedly abused her. Id. at 171. On December 6 of the 

same year, Morrow struck Young; on December 9, he abducted, beat, and raped 

her twice; and on December 24, Young told a neighbor that “Morrow was going to 

kill her.” Id.  

On the day of the murders, Morrow and Young argued over the telephone 

before Morrow, armed with a handgun, went to Young’s house, id. at 172, which 

was occupied by Young, Woods, Horne, and two children, id. at 171–72. Morrow 

entered the house and found the three women in the kitchen. Id. at 172. He argued 

with Woods before shooting her “in her abdomen, severing her spine and 

paralyzing her.” Id. He then shot Horne in the arm. Id. Young fled into the 

bedroom, but Morrow pursued her and kicked open the bedroom door. Id. As they 

struggled, the gun discharged and “likely injur[ed]” Young. Id. She then ran into 

the hallway, but Morrow again caught her. Id. Forensic evidence presented by the 

state, id. at 177, suggested that Morrow “smashed her head into the bedroom’s 

doorframe, leaving behind skin, hair, and blood,” before he executed her with a 

single shot to the head, id. at 172. The bullet passed through Young’s left palm, 

suggesting that she was “attempt[ing] to shield her head.” Id. Morrow disputes this 

account and argues that “the blood and hair found on the doorframe in the hallway 

were deposited there by . . . Young’s wounded hand, not by Morrow striking her 

head against the door jamb.” Regardless, after Young died, Morrow returned to the 
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kitchen and either reloaded or unjammed his pistol. Id. He murdered Woods by 

shooting her in the “head at close range, and he shot . . . Horne in the face and 

arm.” Id. Horne survived, but suffered permanent injuries. Id. Morrow then fled the 

scene after cutting the telephone line. Id. 

B. The Attorneys’ Pretrial Preparations 

In 1995, the trial court appointed Harold Walker Jr. and William Brownell 

Jr. to represent Morrow, and in March of the same year a grand jury indicted 

Morrow for two counts of malice murder and several lesser offenses. Walker and 

Brownell decided to pursue mitigating evidence to support their theory that the 

crime was an out-of-character outburst by an otherwise “good man.” They met 

with Morrow “almost right away” and probed “his general life history.” They 

repeatedly discussed Morrow’s childhood with Morrow’s sister and mother. And 

they hired an investigator, Gary Mugridge, who interviewed, among others, 

Morrow’s sister, mother, father, former girlfriend, former co-workers, and bishop. 

Although Mugridge lacked specific experience with capital investigations, he had 

40 years of investigative experience and “literally reported everything he did back 

to [counsel].” 

The attorneys hired two psychologists. The first, Dr. Dave Davis, 

interviewed Morrow about his personal and family history. Davis learned that 

Morrow’s father “battered” his mother, that Morrow “[got] in trouble with school,” 
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and that Morrow had been in several “serious [romantic] relationships,” “ha[d] 

always been heterosexual, [had] beg[u]n intercourse at age 16, and ha[d] had 

sexual relations with about thirty women.” Davis reported that Morrow was 

“cooperative,” that a “[g]ood rapport was established,” and that Morrow was 

“responsive and spontaneous.” The second psychologist, Dr. William Buchanan, 

saw Morrow four times, and the attorneys met several times with Buchanan. 

Buchanan testified that “Morrow was cooperative and honest” in their sessions. 

Morrow shared other sexual details with Buchanan, including that he “was picked 

up with a transvestite” in 1992 and that his son had been molested. But Morrow 

never told Buchanan that he had been sexually abused. 

The attorneys’ investigation revealed that Morrow had spent “a lot of [his] 

youth . . . in the New York [and] New Jersey area” before moving to the south as 

an older teenager. They learned that Morrow had struggled in school, had 

undergone psychological testing, had experienced “blackouts as a child,” and had a 

“big brother mentor through the school.” And they discovered that “Morrow’s 

childhood life was not ideal” because “he saw his mother physically abused, saw 

his family members emotionally abused . . . [and] was made fun of by . . . other 

children.” 

This investigation led the attorneys to “believ[e] [they] had [found] 

everything” and that Morrow had not experienced sexual or extreme physical 
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abuse in the light of his and his family’s statements. They also saw little reason to 

doubt the truthfulness and completeness of these accounts because the family 

offered candid responses to their questions. For example, Morrow’s mother freely 

discussed “how her husband beat her in front of [the] children,” and counsel 

learned that Morrow was subject to “some physical abuse” such as “intense 

spanking[s].” Although the attorneys found the mother “difficult in terms of 

providing information” and perceived that she gave “the same answers over and 

over again,” they determined that she was honest and never “hostile or unwilling to 

help.” And Walker later testified that he “never got the feeling [Morrow] was 

trying to mislead [them].” 

The attorneys encountered a few “dead ends,” such as when they 

unsuccessfully attempted to reach out to officials at Morrow’s childhood school 

and Morrow’s childhood mentor. They also declined to send Mugridge to New 

York and New Jersey to further explore Morrow’s childhood. And the attorneys 

did not hire a social worker to help with the investigation because they concluded 

that doing so was unnecessary in the light “of what . . . Buchanan was doing and 

the mitigation evidence that . . . Mugridge was finding.” They also did not retain a 

forensic expert to rebut the state investigator’s forensic account of the crime.  
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C. The Trial and Sentencing 

 At trial, Morrow testified that his victims had verbally provoked the assault 

and gave a less-brutal description of the murders. He asserted that Woods was 

standing upright and taunting him when he fired the first shot. He also gave an 

account of his struggle with Young that conflicted with evidence presented by the 

state that “Young’s forehead likely was injured when her head struck a 

doorframe.” Id. at 177. And he disputed that he reloaded his gun mid-rampage. The 

prosecutor underscored the discrepancies between Morrow’s testimony and the 

physical evidence and repeatedly accused Morrow of lying to evade responsibility. 

By all accounts, Morrow was a poor witness. Walker later recalled that the 

“cross-examination was a disaster” because Morrow failed to show “remorse and 

shame” and “was as flat on the stand as [he had] ever seen him.” The jury 

convicted Morrow on all charges. 

At sentencing, trial counsel depicted Morrow as an otherwise peaceful man 

who “snapped” after a lifetime of “rejection” and “emotional difficulty.” Morrow 

did not testify because he “was firm in . . . not wanting to testify again” and his 

attorneys thought his earlier trial testimony “was a disaster.” They instead 

presented fourteen witnesses, including Morrow’s mother and sister, who testified 

that Morrow had seen his father abuse his mother, that he had visited psychiatrists, 

that he “was a little slow in some things,” that he “was picked on in school,” and 
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that he was spanked as a child “with a strap in front of his classmates.” Buchanan 

testified that Morrow suffered from several emotional disorders and frailties and 

that Morrow had “a suspicious, mistrustful[,] . . . [and] impulsive” nature. The jury 

recommended a sentence of death after finding five aggravating factors, including 

that the murders were “outrageously vile, horrible[,] or inhuman in that [they] 

involved torture and depravity of mind.” Morrow v. State (“Morrow I”), 532 

S.E.2d 78, 82 (Ga. 2000). The Supreme Court of Georgia affirmed on direct 

appeal, id. at 89, and the Supreme Court of the United States denied certiorari, 

Morrow v. Georgia (“Morrow II”), 532 U.S. 944 (2001). 

D. The State and Federal Habeas Proceedings 

 On post-conviction review in the Superior Court of Butts County, Georgia, 

Morrow raised two claims for relief relevant to this appeal. First, he argued that 

trial counsel was ineffective for failing to uncover evidence of childhood abuse. 

Second, he contended that trial counsel was ineffective for failing to retain an 

independent crime-scene expert who would have confirmed his version of the 

murders and rebutted aggravating details that the prosecution highlighted. 

Morrow introduced new evidence of childhood trauma that trial counsel 

failed to uncover. He asserted that he had been raped by an older youth who often 

visited Morrow’s family. In support of this allegation, Morrow introduced new 

statements he made to a different psychologist and evidence that he began to wet 
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the bed and have behavioral problems at school around that time. And other 

children from Morrow’s childhood, whom trial counsel had failed to interview, 

submitted affidavits declaring that the rapist had sexually assaulted another child. 

But these affidavits did not allege that Morrow had been raped.  

Morrow also asserted that he was bullied and tormented by other children, 

and he submitted supporting affidavits from his sister and from Lemon Green Jr., a 

child who lived with his family. Morrow’s sister asserted that Morrow “got beat up 

a lot by [older children]” and that Morrow was frequently bullied at school. Green 

recalled only that the older children “pick[ed] on” and “push[ed] . . . around” 

Morrow and that Morrow “took the treatment he got ok most of the time.” 

Morrow alleged that his mother’s boyfriend frequently beat Morrow with a 

belt when Morrow was ten years old, and he introduced new statements from 

himself and his sister about these facts. He also offered new affidavits from friends 

and extended family members whom trial counsel had failed to interview: 

Morrow’s aunt corroborated that Morrow reported the beatings to her, the 

boyfriend’s son asserted that Morrow “t[old] [him] about how [the boyfriend] 

would beat him,” and Morrow’s cousin stated that the boyfriend “used to hit” 

Morrow. 

Morrow faulted trial counsel for failing to uncover this mitigating evidence. 

He asserted that known “red flags,” such as the domestic violence experienced by 
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his mother, his childhood visits to a psychologist, and his troubles in school and 

with bullies should have alerted counsel to the existence of more evidence. 

Morrow concluded that this information would have come to light had counsel 

obtained his school records, interviewed his childhood mentor, sent Mugridge to 

New York and New Jersey, and hired a social worker to help with the 

investigation. And Buchanan, one of the original psychologists, averred that, had 

he “been provided even some fraction of [the new evidence], [he] would have 

elicited much of the remainder of the information from . . . Morrow himself.” 

Morrow also presented testimony from a crime-scene expert who 

corroborated Morrow’s marginally less gruesome account of the murders. The 

expert testified that Woods was standing, not sitting, when Morrow first shot her, 

that Morrow did not strike Young’s head against a doorframe, and that Morrow did 

not reload his gun mid-rampage. Morrow argued that this evidence would have 

convinced the jury that the crime was less aggravated and that Morrow’s testimony 

was honest. 

The superior court granted relief on both claims and vacated Morrow’s death 

sentence, but the Georgia Supreme Court reversed and reinstated the sentence. 

Morrow III, 717 S.E.2d at 171, 179. On the question of inadequate investigation, 

the Georgia Supreme Court determined that the attorneys were not deficient 

because “they reasonably relied on Morrow and his immediate family members to 
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reveal . . . information” about Morrow’s past. Id. at 175. It underscored that 

“counsel met repeatedly with Morrow, his mother, and his sister, and [that] the 

record makes clear that counsel discussed Morrow’s childhood background with 

[his family] extensively.” Id. at 173. “Contrary to Morrow’s argument . . . that trial 

counsel ignored information from the years during Morrow’s childhood when he 

lived in New York and New Jersey,” the Georgia Supreme Court ruled that counsel 

made reasonable inquiries about this period of Morrow’s life. Id. It gave particular 

attention to the new assertion of rape and “note[d] that Morrow never reported any 

such rapes pre-trial to his counsel or to the mental health experts who questioned 

him about his background, including his sexual history.” Id. at 176. The Georgia 

Supreme Court also explained that the attorneys hired an investigator, “closely 

monitored the investigator’s progress,” and “had Morrow examined by a 

psychiatrist” whose “report indicated a sexual history that was unremarkable, 

except perhaps for the fact of Morrow’s promiscuity with women.” Id. at 173. And 

it determined that “[c]ounsel and their investigator made reasonable attempts to 

contact [Morrow’s childhood mentor].” Id. at 174. 

The Georgia Supreme Court also reversed the superior court and held that 

the failure to uncover mitigating evidence did not prejudice Morrow because the 

new evidence was duplicative or unpersuasive. Id. at 173, 175–77. Regarding 

Morrow’s assertion that his extended family was “unkind to him and his sister and 

Case: 17-10311     Date Filed: 03/27/2018     Page: 11 of 31 

Pet. App. 11



disciplined them harshly and that the other children in the home bullied him,” it 

found “this new testimony to be less than compelling . . . because testimony was 

actually presented at trial about how Morrow had been bullied often as a child and 

had been punished by his mother for not standing up for himself and for 

misbehaving.” Id. at 175. Regarding Morrow’s assertion of rape, the Georgia 

Supreme Court reasoned that “recent allegations about the rapes would not have 

been given great weight by the jury” because the “only direct evidence . . . was 

[Morrow’s] own statement to a psychologist.” Id. at 176. And regarding Morrow’s 

allegation that he was beaten by his mother’s boyfriend, the Georgia Supreme 

Court explained that “testimony at trial . . . show[ed] that the boyfriend had been 

abusive to Morrow’s mother and had once cruelly mocked Morrow when he 

attempted to defend his mother with a baseball bat.” Id. at 176. And it pointed out 

that the new evidence “was somewhat inconsistent regarding the degree of 

harshness involved.” Id. at 176 n.4. 

The Georgia Supreme Court also held that Morrow suffered “no substantial 

prejudice” from counsel’s failure to hire a forensic expert. Id. at 177. Although it 

acknowledged that the new “evidence . . . [that] Woods was standing rather than 

sitting when Morrow shot her” “would have tended at trial to confirm Morrow’s 

version [of events],” it concluded that this information “would not have had a 

significant impact on the jury in light of the fact that the evidence was clear that 
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Morrow began shooting simply because he was upset by what [she] had said to 

him rather than because of any threat he sensed.” Id. The Georgia Supreme Court 

also underscored that the surviving victim’s testimony at trial was “consistent with 

Morrow’s” version of events, leading it to doubt the marginal value of an 

additional expert account. Id. Regarding Morrow’s contention that the expert 

would have testified that Young’s head wound occurred not “when her head struck 

a doorframe during the struggle” but when a bullet “grazed her forehead,” the 

Georgia Supreme Court determined that the jury would “favor the testimony of the 

State’s experts” and that, “even if the jury chose to believe . . . Morrow’s new 

expert, that version would not be significantly mitigating[] because it still depicts 

Morrow as having struggled with [Young] for the gun in the bedroom, chasing her 

as she fled into the hallway, grabbing her by her hair as she lay helpless on the 

floor, and shooting her in the head.” Id. Regarding Morrow’s argument that the 

expert would have testified that Morrow unjammed instead of reloaded his gun 

before executing Woods, the Georgia Supreme Court determined that “the 

testimony would have been essentially cumulative of similar testimony from an 

expert for the State” and that, “regardless of whether Morrow was clearing a jam in 

his gun or reloading, it is clear that he was taking active steps to prepare his gun to 

continue his murderous rampage.” Id.  
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The district court denied Morrow a writ of habeas corpus, but it granted a 

certificate of appealability on the question of mitigating evidence. And we granted 

a certificate of appealability on the failure to hire an independent expert. 

II. STANDARD OF REVIEW 

“We review de novo the denial of a petition for a writ of habeas corpus.” 

Williamson v. Fla. Dep’t of Corr., 805 F.3d 1009, 1016 (11th Cir. 2015). We may 

not grant relief on “any claim that was adjudicated on the merits in State court 

proceedings unless the adjudication of the claim” either “(1) resulted in a decision 

that was contrary to, or involved an unreasonable application of, clearly established 

Federal law, as determined by the Supreme Court of the United States; or (2) 

resulted in a decision that was based on an unreasonable determination of the facts 

in light of the evidence presented in the State court proceeding.” 28 U.S.C. 

§ 2254(d). “When deciding that issue, we review one decision: ‘the last state-court 

adjudication on the merits.’” Wilson v. Warden, Ga. Diagnostic Prison, 834 F.3d 

1227, 1232 (11th Cir. 2016) (en banc) (emphasis added) (quoting Greene v. Fisher, 

565 U.S. 34, 40 (2011)). This narrow evaluation is highly deferential, for “[a] state 

court’s determination that a claim lacks merit precludes federal habeas relief so 

long as ‘fairminded jurists could disagree’ on the correctness of the state court’s 

decision.” Harrington v. Richter, 562 U.S. 86, 101 (2011) (quoting Yarborough v. 

Alvarado, 541 U.S. 652, 664 (2004)). We also must presume that “a determination 
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of a factual issue made by a State court [is] correct,” and the petitioner “ha[s] the 

burden of rebutting the presumption of correctness by clear and convincing 

evidence.” 28 U.S.C. § 2254(e)(1). 

III. DISCUSSION 

 Morrow raises two issues for our review. First, he argues that the Georgia 

Supreme Court unreasonably determined that his attorneys were not deficient for 

failing to uncover mitigating evidence of childhood hardships and that he suffered 

no prejudice. Second, he argues that the Georgia Supreme Court unreasonably 

determined that the attorneys’ failure to retain an independent crime-scene expert 

did not prejudice Morrow. We consider and reject each argument in turn. 

A. The Georgia Supreme Court Reasonably Determined that Trial Counsel 
Was Not Deficient for Failing To Uncover Mitigating Evidence and that Morrow 

Suffered No Prejudice. 
 

When a petitioner alleges that he received ineffective assistance of trial 

counsel, Strickland v. Washington, 466 U.S. 668 (1984), he must first establish 

“that counsel’s performance was deficient” by “showing that counsel made errors 

so serious that counsel was not functioning as the counsel guaranteed . . . by the 

Sixth Amendment . . . [and] fell below an objective standard of reasonableness.” 

Williams v. Taylor, 529 U.S. 362, 390–91 (2000) (internal citations and quotation 

marks omitted). Counsel’s failure to “conduct an adequate background 

investigation,” Cooper v. Sec’y, Dep’t of Corr., 646 F.3d 1328, 1351 (11th Cir. 

Case: 17-10311     Date Filed: 03/27/2018     Page: 15 of 31 

Pet. App. 15



2011), or to pursue “all reasonably available mitigating evidence” can satisfy this 

standard, Wiggins v. Smith, 539 U.S. 510, 524 (2003) (emphasis omitted) (citation 

omitted). For example, we have identified deficient performance when counsel 

failed to “thoroughly question[] [the petitioner] about his childhood and 

background” and spoke with only one family member immediately before the 

sentencing stage despite knowing that the petitioner “had a bad childhood.” 

Johnson v. Sec’y, Dep’t of Corr., 643 F.3d 907, 932 (11th Cir. 2011). Counsel also 

performs deficiently when he briefly investigates tales of abuse only to believe the 

abuser’s “denial without checking with any other family member[s] [who are] 

ready, willing, and able to testify that [the petitioner is] telling the truth about his 

abusive upbringing.” Id.; see also Daniel v. Comm’r, Ala. Dep’t of Corr., 822 F.3d 

1248, 1263–64 (11th Cir. 2016) (explaining that a deficient attorney “had almost 

no meaningful contact with [the petitioner] or his family” and had brushed off “a 

series of attempts [by the petitioner’s mother] to contact [counsel]”). And counsel 

must not overlook “evidence of . . . abuse” that “was documented extensively in 

[available] records.” Newland v. Hall, 527 F.3d 1162, 1206 (11th Cir. 2008) 

(quoting Callahan v. Campbell, 427 F.3d 897, 935 (11th Cir. 2005)); see also 

Rompilla v. Beard, 545 U.S. 374, 383–84 (2005).  

Nevertheless, “omissions are inevitable.” Stewart v. Sec’y, Dep’t of Corr., 

476 F.3d 1193, 1209 (11th Cir. 2007) (quoting Chandler v. United States, 218 F.3d 
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1305, 1313 (11th Cir. 2000) (en banc)). And “the reasonableness of a defense 

attorney’s investigation . . . [depends] heavily [on] the information provided by the 

defendant” because “[c]ounsel’s actions are usually based . . . on informed 

strategic choices made by the defendant and on information supplied by the 

defendant.” Newland, 527 F.3d at 1202 (quoting Strickland, 466 U.S. at 691). 

Indeed, “when a petitioner (or family members petitioner directs his lawyer to talk 

to) does not mention a history of physical abuse, a lawyer is not ineffective for 

failing to discover or to offer evidence of abuse as mitigation.” Stewart, 476 F.3d 

at 1211 (alterations adopted) (quoting Van Poyck v. Fla. Dep’t of Corr., 290 F.3d 

1318, 1325 (11th Cir. 2002)); see also Williams v. Head, 185 F.3d 1223, 1237 

(11th Cir. 1999) (“An attorney does not render ineffective assistance by failing to 

discover and develop evidence of childhood abuse that his client does not mention 

to him.”). Counsel also need not interview every conceivable witness because 

“there comes a point at which evidence from more distant relatives can reasonably 

be expected to be only cumulative.” Bobby v. Van Hook, 558 U.S. 4, 11 (2009); see 

also id. (“[I]t [is] not unreasonable for . . . counsel not to identify and interview 

every other living family member . . . .”). And even if counsel is aware of some 

childhood hardships, he is not automatically deficient for failing to discover other 

abuse that his client conceals. See, e.g., id. at 11; Anderson v. Sec’y, Fla. Dep’t of 
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Corr., 752 F.3d 881, 906 (11th Cir. 2014); Stewart, 476 F.3d at 1197–98, 1211, 

1215–16.  

Morrow contends that his counsel failed “to learn about Morrow’s life 

during [his] formative years” and overlooked evidence that he was raped, beaten, 

bullied, and mistreated as a child. He underscores that counsel “exclusively” relied 

on “[i]nterviews with Morrow, his mother[,] and his sister,” failed “to obtain 

school records that documented, inter alia, Morrow’s visit to a child psychiatrist,” 

and failed to interview “Morrow’s ‘big brother’ figure in New Jersey . . . [after] 

Morrow’s sister could not provide a telephone number.” And he contends that 

counsel ignored “glaring red flags,” such as the abuse suffered by Morrow’s 

mother, his troubles at school, his “personality disorder,” his childhood visits to a 

psychologist, and evidence that he was “beat up” at school. Morrow also 

complains that his counsel failed to “retain a licensed clinical social worker” 

despite having the funds to do so. 

The Georgia Supreme Court reasonably concluded that trial counsel 

conducted an adequate investigation. Counsel made inquiries that would have 

uncovered the new mitigating evidence were it not for the silence of Morrow and 

his family. On the issue of rape, the Georgia Supreme Court found “that Morrow 

never reported any such rapes pre-trial to his counsel or to the mental health 

experts who questioned him about his background, including his sexual history.” 
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Morrow III, 717 S.E.2d at 176. Walker later testified that he “certainly” knew that 

sexual abuse “is of such [a] crucial nature to a defense that you want to move 

heaven and earth to go find it” and that this was “the type of question that [he was] 

sure [he] would have asked of [Morrow’s] family or of [Morrow].” But Morrow 

and his family failed to mention the rape. And counsel subjected Morrow to 

several psychological interviews that extensively probed Morrow’s family and 

sexual history but turned up no evidence of abuse. Cf. Wiggins, 539 U.S. at 523 

(pointing out that deficient counsel arranged for an incomplete psychological 

interview that “revealed nothing . . . of [the] petitioner’s life history” (emphasis 

added)).  

We fail to understand what else counsel could have done to uncover the 

rape. Morrow and the alleged rapist are the only witnesses to the rape, and Morrow 

does not contend that he reported the assault, so any further inquiry would have 

been fruitless without Morrow’s cooperation. And counsel had no reason to doubt 

Morrow’s honesty. Morrow shared intimate details about his sexual history and 

even revealed that his son had been molested. Walker later testified that he “never 

got the feeling [Morrow] was trying to mislead [the attorneys],” and Buchanan 

averred that “Morrow was cooperative and honest.” Morrow’s “forthcoming 

description[]” of his personal history entitled his “attorney[s] to believe that 
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[Morrow] was not withholding any potentially mitigating circumstances.” 

Anderson, 752 F.3d at 906. 

The same analysis applies to the new evidence that Morrow was bullied in 

school and beaten by his mother’s boyfriend. Counsel made reasonable inquiries 

about this kind of information only to meet dead ends. As the Georgia Supreme 

Court found, “counsel met repeatedly with Morrow, his mother, and his sister” and 

“discussed Morrow’s childhood background with them extensively.” Morrow III, 

717 S.E.2d at 173. Indeed, the witnesses who later provided the majority of the 

new evidence—Morrow and his sister—were the same witnesses relied on by trial 

counsel. True, new witnesses mentioned the torment in their affidavits, but 

Morrow’s attorneys were entitled to focus their investigation on Morrow and his 

immediate family because “it [is] not unreasonable for . . . counsel not to identify 

and interview every other living family member.” Van Hook, 558 U.S. at 11. And 

counsel had little reason to suspect that Morrow and his family had failed to reveal 

the full details of Morrow’s childhood in the light of their “forthcoming 

descriptions.” Anderson, 752 F.3d at 906. Brownell later averred that Morrow’s 

sister “offered up responses to anything [he] asked” and was open about relevant 

information, such as “that her father was abusive to her mother.” Although 

Morrow’s mother was more “difficult in terms of providing information,” she “was 

never difficult in the sense of being hostile or unwilling to help.” She also honestly 
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related instances of childhood trouble, telling the attorneys “how her husband beat 

her in front of her children” and that Morrow was subjected to “intense 

spanking[s],” including a spanking in front of his classmates. The Georgia 

Supreme Court was entitled to find that “trial counsel [did not] ignore[] 

information from the [early] years [of] Morrow’s childhood.” Morrow III, 717 

S.E.2d at 173.  

We also disagree with Morrow that the fragments of mitigating evidence 

provided by Morrow and his family were “red flags” that automatically obligated 

counsel to uncover every detail of Morrow’s childhood. To the contrary, we have 

explained that counsel who knew that the petitioner had a “violent early childhood 

with his biological mother and her family,” Stewart, 476 F.3d at 1197, was not 

deficient for failing to discover later abuse by a stepfather that the petitioner “never 

informed [counsel] about,” id. at 1210; accord id. at 1215–16, and that “a 

reasonable attorney” need “not necessarily . . . assume that [a petitioner is] hiding a 

history of sexual abuse” based on a petitioner’s reports that he “experienced 

‘[e]xtreme [f]ears,’ was ‘[a]ccident [p]rone,’ and got ‘[s]ick a [l]ot’” as a child, 

Anderson, 752 F.3d at 905 (quoting Pet’r’s Br. at 31–32). Morrow’s pretrial 

evidence that revealed a history of corporal punishment, bullying, struggles in 

school, and abuse directed against his mother gave counsel little reason to 

disbelieve Morrow and his family and to conduct a scorched-earth investigation, 
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especially because Morrow’s sister also stated that Morrow’s life was “pretty 

good.” Morrow III, 717 S.E.2d at 174. And counsel took additional steps to shore 

up their knowledge. Mugridge interviewed dozens of potential witnesses, and the 

attorneys—admittedly unsuccessfully—sought out Morrow’s school records and 

childhood mentor. This “extensive preparation” suggests diligence. Stewart, 476 

F.3d at 1216. Although Mugridge failed to travel to New York and New Jersey, we 

are not convinced that further investigation of peripheral information would have 

uncovered details of Morrow’s childhood that came to light only by virtue of 

Morrow and his family’s untimely willingness to “mention [the] history of . . . 

abuse.” Id. at 1211 (quoting Van Poyck, 290 F.3d at 1325). 

Morrow’s complaint that counsel failed to hire a social worker fails for 

similar reasons. A social worker would have been of little use in the light of the 

primary witnesses’ refusals to talk, and we have explained that a “failure to utilize 

a social worker [is not] per se ineffective.” Newland, 527 F.3d at 1206. Indeed, 

counsel was entitled to determine that extra help was unnecessary because “of 

what . . . Buchanan was doing and the mitigation evidence that . . . Mugridge was 

finding.” See Van Hook, 558 U.S. at 19 (“[G]iven all the evidence [counsel] 

unearthed from those closest to [the petitioner’s] upbringing and the experts who 

reviewed his history, it was not unreasonable for his counsel not to identify and 

interview every other living family member . . . .”). Morrow underwent five 
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psychological interviews, and Mugridge spoke with dozens of witnesses. Morrow 

also fails to establish that contemporary “prevailing professional norms” in 

Georgia dictated hiring a social worker for capital cases. Newland, 527 F.3d at 

1184 (quoting Strickland, 466 U.S. at 688). 

Even if counsel performs deficiently, a petitioner also must establish that he 

suffered prejudice by showing “that counsel’s errors were so serious as to deprive 

[him] of a fair trial, a trial whose result is reliable.” Strickland, 466 U.S. at 687. In 

circumstances where counsel failed to present mitigating evidence, the petitioner 

must establish “a reasonable probability that at least one juror would have struck a 

different balance,” Wiggins, 539 U.S. at 537, in the light of “the totality of the [old 

and new] mitigation evidence . . . [and] evidence in aggravation,” Porter v. 

McCollum, 558 U.S. 30, 41 (2009) (alteration adopted) (quoting Williams, 529 

U.S. at 397–98). A petitioner cannot satisfy this burden simply by pointing to new 

evidence that is “weak or cumulative of the testimony presented at trial.” Ponticelli 

v. Sec’y, Fla. Dep’t of Corr., 690 F.3d 1271, 1296 (11th Cir. 2012); see also Cullen 

v. Pinholster, 563 U.S. 170, 200–01 (2011) (finding “no reasonable probability that 

. . . additional evidence . . . would have changed the jury’s verdict” when the 

evidence “largely duplicated the mitigation evidence at trial” and was “of 

questionable mitigating value”). 
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Morrow argues that his new evidence of childhood trauma establishes a 

“reasonable probability that at least one of [the] jurors would have chosen a life 

sentence.” He underscores that “evidence of repeated childhood sexual assault” is 

the kind of evidence that is likely to “move[]” a jury, and he contends that the 

Georgia Supreme Court unreasonably discounted his evidence of “physical, 

sexual[,] and emotional abuse.” Morrow also argues that the Georgia Supreme 

Court “failed to engage with [the] complete evidentiary picture” because it failed 

to consider the new evidence in combination with the old mitigating evidence. We 

disagree. 

 The Georgia Supreme Court reasonably held that Morrow was not 

prejudiced by the alleged shortcomings in his attorneys’ investigation. It began by 

considering the new “testimony that, when Morrow was living in [New York], his 

[family was] unkind to him and his sister and disciplined them harshly and that the 

other children in the home bullied him.” Morrow III, 717 S.E.2d at 175. It 

determined that “this new testimony [was] less than compelling . . . particularly 

because testimony was actually presented at trial about how Morrow had been 

bullied often as a child and had been punished by his mother for not standing up 

for himself and for misbehaving.” Id. The record establishes that the jury heard 

evidence that Morrow “was picked on in school” and spanked as a child, and the 

Georgia Supreme Court was entitled to conclude that “cumulative” evidence on 
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these points had no reasonable probability of changing Morrow’s sentence. 

Ponticelli, 690 F.3d at 1296.  

The Georgia Supreme Court also reasonably determined that the new 

“allegations about the rapes would not have been given great weight by the jury.” 

Morrow III, 717 S.E.2d at 176. It pointed out “that Morrow’s only direct evidence 

of the alleged rapes . . . was his own statement to a psychologist” and that the 

psychologist’s testimony” carried less weight “in light of the weaker evidence 

upon which that testimony, in part, relied.” Id. (alteration adopted) (quoting 

Whatley v. Terry, 668 S.E.2d 651, 659 (2008)). The Georgia Supreme Court was 

entitled to give less weight to secondhand testimony. True, Morrow could have 

personally testified about the rape. But the record establishes that Morrow did not 

want to testify and was a poor witness, and Walker explained that Morrow’s 

testimony was so “disaster[ous]” at trial that counsel declined to put him on the 

stand again during sentencing. And Morrow offers no direct evidence of rape to 

bolster his allegations.   

The Georgia Supreme Court also reasonably determined that Morrow’s new 

evidence of abuse by his mother’s boyfriend would not have changed the sentence. 

Id. It explained that the jury had already heard “that the boyfriend had been 

abusive to Morrow’s mother” and that “Morrow [once] attempted to defend his 

mother with a baseball bat.” Id. And it underscored “that the testimony in the 
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habeas court was somewhat inconsistent regarding the degree of harshness 

involved.” Id. at 176 n.4. Morrow fails to rebut these factual findings with “clear 

and convincing evidence,” 28 U.S.C. § 2254(e)(1), and the Georgia Supreme Court 

was entitled to discount new evidence that “largely duplicated the mitigation 

evidence at trial” and was “of questionable mitigating value.” Pinholster, 563 U.S. 

at 200–01. 

B. The Georgia Supreme Court Reasonably Determined that Counsel’s Failure 
To Retain an Independent Forensic Expert Did Not Prejudice Morrow. 

 
Morrow asserts that the Georgia Supreme Court unreasonably determined 

that he was not prejudiced by his counsel’s failure to hire a crime-scene expert. He 

contends that this expert would have both “independently corroborate[d]” 

Morrow’s slightly less vicious account of the crime and rebutted “[t]he State’s 

theme . . . that Morrow was a self-serving liar” “who was trying to minimize his 

responsibility.” We again disagree. 

The Georgia Supreme Court reasonably determined that three pieces of 

supposedly new evidence were cumulative and unpersuasive. First, Morrow had 

asserted that “the evidence at the crime scene shows that . . . Woods was standing 

rather than sitting when Morrow shot her . . . [,] confirm[ing] Morrow’s version of 

how the three victims were arranged in the room.” Morrow III, 717 S.E.2d at 177. 

But the Georgia Supreme Court explained that this “new” evidence was redundant 

because “Horne herself testified at trial in a manner consistent with Morrow’s new 
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expert testimony, as she claimed that she ‘remembered [Woods] falling back in the 

chair.’” Id. (alteration adopted). Second, Morrow had contended that new evidence 

established that “Young’s forehead likely was [not] injured when her head struck a 

doorframe during the struggle,” but instead when a “shot . . . grazed her forehead.” 

Id. But the Georgia Supreme Court determined that “the jury would . . . favor the 

testimony of the State’s experts upon reviewing the two contrasting accounts,” and 

it explained that “Morrow actually relied on the State’s testimony showing that the 

injury . . . was not from a gunshot.” Id. Third, Morrow had argued “that the 

clicking sound heard by [the surviving victim] and the unspent bullet on the floor 

. . . could have been the result of Morrow’s clearing a jam in his gun rather than 

. . . reloading [the gun].” Id. But the Georgia Supreme Court reasoned that this 

evidence was “essentially cumulative of similar testimony from an expert for the 

State, which the State even highlighted in its closing argument.” Id.  

We see no reason to disturb the determination that this “cumulative” and 

“weak” evidence would not have influenced the jury’s assessment of Morrow. 

Ponticelli, 690 F.3d at 1296. Indeed, Morrow fails to contest that the evidence was 

cumulative, let alone rebut the findings with “clear and convincing evidence.” 28 

U.S.C. § 2254(e)(1). In the light of these findings, the Georgia Supreme Court 

reasonably concluded that Morrow had not suffered prejudice. 
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Morrow’s poor performance on the stand also supports the conclusion that 

further corroboration was unlikely to bolster his credibility. Walker later testified 

that Morrow’s “cross-examination was a disaster,” that his “remorse and shame” 

did not “come through,” and that “he was as flat on the stand as [Walker had] ever 

seen him.” Walker also recalled that Morrow “apparently felt threatened[and] 

crossed his arms across his chest and his face turned to the hardest scowl” so that 

“[h]e looked precisely the way [the prosecutor] was hoping to portray him.” 

Indeed, Morrow’s poor performance influenced the attorneys’ conclusion that they 

“couldn’t risk having [Morrow testify] before the jurors again” at the penalty 

phase. We fail to understand how minor corroboration of peripheral details of a 

brutal crime would have influenced the jury’s assessment of Morrow. 

The Georgia Supreme Court also reasonably concluded that new forensic 

evidence that downplayed the brutality of the crime would have carried little 

weight in mitigation and that Morrow’s new evidence would not have shifted “the 

balance of aggravating and mitigating circumstances.” Strickland, 466 U.S. at 695. 

The Georgia Supreme Court explained that the dispute over whether Woods “was 

standing rather than sitting . . . would not have had a significant impact on the jury 

in light of the fact that the evidence was clear that Morrow began shooting simply 

because he was upset.” Morrow III, 717 S.E.2d at 177. It also concluded that 

evidence that Morrow did not strike Young’s head against the doorframe “would 
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not be significantly mitigating[] because it still depicts Morrow as having struggled 

with . . . [Young] for the gun[,] . . . chasing her . . ., grabbing her by her hair as she 

lay helpless . . ., and shooting her in the head.” Id. And it reasoned that evidence 

that Morrow unjammed, instead of reloaded, his gun was “not . . . mitigating” 

because “it [was] clear [in either scenario] that he was taking active steps to 

prepare his gun to continue his murderous rampage.” Id. We cannot say that the 

conclusion that the jury would have been unimpressed by a slightly different, but 

similarly brutal, version of events was unreasonable.  

IV. CONCLUSION 

 We AFFIRM the denial of Morrow’s petition for a writ of habeas corpus. 
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WILSON, Circuit Judge, concurring: 

 In light of our mandatory deference to the Supreme Court of Georgia’s 

decision under the Antiterrorism and Effective Death Penalty Act, I concur with 

the result in this case.  But in my estimation, the Superior Court of Butts County’s 

resolution of the issues presented here was far more thorough and considerate than 

the resolution reached by the Supreme Court of Georgia in its reversal of the 

Superior Court’s opinion.  The Superior Court undertook a searching inquiry into 

Morrow’s childhood, and unequivocally found that Morrow was “the victim of a 

series of rapes” while he was growing up in the New York area.  It in turn 

concluded that trial counsel’s failure to conduct a proper investigation into his life 

there rendered their performance deficient and prejudiced the outcome of 

Morrow’s case.  The Superior Court also found, after a careful examination into 

testimony and details about the crime scene, that trial counsel’s failure to hire an 

independent crime scene expert was deficient and prejudicial to Morrow.  

 We should not subject a habeas petitioner to death if he has not been 

accorded the thorough review of an ineffective assistance of counsel claim that is 

contemplated under our Constitution.  See U.S. Const. amend. VI (“In all criminal 

prosecutions, the accused shall enjoy the right . . . to have the Assistance of 

Counsel for his defence.”).  I fear that, in Morrow’s case, the result we have 

reached is based on the Supreme Court of Georgia’s unwillingness to grapple with 
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the intricacies of his case.  Namely, here we are faced with the short shrift trial 

counsel gave not only to Morrow’s time in New York and New Jersey and the 

sexual abuse that occurred there, but also to the thought of hiring a crime scene 

expert that supported Morrow’s version of the crimes.  It is hard to ignore that 

there could have been a recognizable impact on at least one member of the jury.  

Therefore, I concur in the result only. 
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1          * * * * *  *

2      (Start of Recording 17-10311)

3          * * * * *  *

4     JUDGE WILSON: Good afternoon, where we are

5  here on an appeal from the denial of a petition for

6  a writ of habeas corpus by a death row inmate.

7     And before we begin, I'd like to welcome

8  Judge Morey to the 11th Circuit. Judge

9  Fumiya Morey [phonetic] is on the Nagoya District

10  Court in Japan, and he's here pursuant to a

11  judicial exchange program and came all the way from

12  Japan and is sitting in on various judicial

13  proceedings.

14     So Judge, welcome to Atlanta and welcome to

15  the 11th Circuit.

16     JUDGE MOREY: Thank you, your Honor.

17     JUDGE WILSON: And so I see that counsel are

18  ready to proceed. This is Scotty Morrow v.

19  Georgia. And Miss Benton is here for Mr. Morrow;

20  Miss Graham is here for the State of Georgia.

21     And Miss Benton, you may begin.

22     MS. BENTON: Good afternoon.

23     JUDGE WILSON: Good afternoon.

24     MS. BENTON: May it please the Court? My name

25  is Jill Benton, and I'm here on behalf of the

HEARING
SCOTTY GARNELL MORROW vs WARDEN

March 07, 2018

800.211.DEPO (3376)
EsquireSolutions.com

HEARING
SCOTTY GARNELL MORROW vs WARDEN

March 07, 2018
2

800.211.DEPO (3376)
EsquireSolutions.com

Pet. App. 36



1  appellant in this case, Scotty Morrow.

2     The state court that heard the evidence found

3  that as a second grader Scotty Morrow was

4  repeatedly raped in the basement of the home where

5  he lived. He was seven. That little boy could

6  neither escape nor cope with the consequences of

7  being sexually assaulted because there were no

8  caring adults available to him. The other children

9  in the home beat him up, tormented him. The other

10  children at school, which is normally a safe place

11  for sexually assaulted children, also bullied and

12  teased him. As the state court found, he was

13  chased home from school by those bullies every day.

14  As one expert observed, for seven-year-old

15  Scotty Morrow, there was no refuge.

16     JUDGE NEWSOM: Can I ask you a quick question.

17  So what do you do with the line of cases that we've

18  got beginning before Wiggins but -- but running

19  through and past Wiggins that basically say time

20  and time again that when the -- you know, the --

21  the petitioner or his family members don't

22  mention -- that's the language in the cases --

23  don't mention the sexual abuse then the lawyer

24  can't be found ineffective for having failed to

25  investigate it?
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1     MS. BENTON: Well, a couple of things there:

2  Let's parse that out a little bit. The client

3  didn't deny it, which is the case in some of those

4  cases. What the Georgia Supreme Court finds is

5  that he didn't reveal it. The state -- there's

6  clear testimony in this record that if the very

7  expert, the trauma expert that trial counsel has

8  retained, had been given the information that an

9  adequate background investigation would have

10  uncovered, that expert would have gotten the

11  evidence of sexual abuse. Mr. Morrow was not

12  actively denying or covering up that abuse. And I

13  think --

14     JUDGE NEWSOM: Well, but -- so that's fine.

15  I'm sorry, wow, that's allowed.

16     MS. BENTON: Sure, sure.

17     JUDGE NEWSOM: So but the cases -- I mean, so

18  just to read you from Stewart, I mean it says, you

19  know:

20     When a petitioner or a family member --

21     the petitioner directs his lawyer to talk

22     to does not mention a history of physical

23     abuse, the lawyer is not ineffective for

24     failing to discover it.

25     MS. BENTON: Well, this --
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1     JUDGE NEWSOM: So it's not about active

2  denial; it's just did he mention it or didn't he.

3     MS. BENTON: A couple of things: This -- this

4  family and this client mentioned violence and

5  instability and abuse over and over and over again.

6     JUDGE NEWSOM: Right.

7     MS. BENTON: And trial counsel did not explore

8  the full extent of it. As to the sexual abuse, I

9  think that you bringing up the Wiggins case is

10  particularly instructive here. In that case where

11  you have Wiggins' self-disclosure to a social

12  worker who is retained by post-conviction counsel

13  of multiple instances of sexual violence in his

14  childhood, Wiggins is -- the evidence presented at

15  trial is that Wiggins is a serial liar, that he's

16  lied about his criminal history, he has lied about

17  his aspects of his crime. And yet the U.S. Supreme

18  Court says that evidence is powerful evidence of --

19  in mitigation, even with the -- the credibility

20  problems that Wiggins has, that's self-disclosure,

21  and, moreover, that trial counsel was unreasonable

22  and deficient in failing to -- on the basis of the

23  minimal red flags they had in front of them,

24  failing to follow up to get to the point of that

25  disclosure. Our case tracks that pretty precisely.
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1     JUDGE NEWSOM: But have you gotten beyond -- I

2  mean I guess Stewart? Have you gotten beyond

3  Stewart that says where he fails -- or either he or

4  one of his family members fails to mention the

5  abuse that you think is the lynchpin here, which is

6  the sexual abuse, then the counsel can't be deemed

7  ineffective for having failed to investigate it?

8  And then further here at least the Georgia Supreme

9  Court at least to me seems to have said that there

10  was a question.

11     You know, the trial counsel testified -- I

12  think this is in the -- the habeas court decision

13  below, the Federal habeas court decision below:

14     Trial counsel testified that's the sort of

15     question I would have asked.

16     The Georgia Supreme Court likewise finds that

17  he was asked and must have said no. And isn't that

18  a 2254(e) kind of finding that we have to defer to?

19     MS. BENTON: There's a couple of different

20  issues here, one being the district court order's

21  finding that Mr. Walker testified that he would

22  have asked and probably gotten a no. The Georgia

23  Supreme Court decision just says he did not reveal

24  it.

25     JUDGE NEWSOM: Well, is that right?
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1     MS. BENTON: It doesn't --

2     JUDGE NEWSOM: So -- so the -- the quote I'm

3  reading out of my notes says:

4     However, we note that Morrow never

5     reported any such rapes pretrial to his

6     counsel or to the mental health experts

7     who questioned him about his background,

8     including his sexual history.

9     MS. BENTON: I got you.

10     JUDGE NEWSOM: So they asked him.

11     MS. BENTON: That --

12     JUDGE NEWSOM: He said no.

13     MS. BENTON: That reference I believe is to

14  Dr. Davis who did the early screening for

15  competency and IQ. Dr. Davis' report includes --

16     JUDGE PRYOR: It says to his counsel or to the

17  mental health experts.

18     MS. BENTON: Or to the mental health experts.

19     JUDGE PRYOR: Right.

20     MS. BENTON: So -- so as to the mental health

21  experts, they talk about his sexual history with

22  women, in other words, his adult sexual history.

23  And there's some information in Dr. Davis' report

24  where he's talking about his history of

25  relationships with women, which is particularly
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1  salient here. There's no evidence that Dr. Davis

2  asked him specifically: Were you sexually abused?

3     Dr. Buchanan says: No, I didn't explore

4     that with him; but I would have if I had

5     known anything about his history,

6     particularly some of these markers of

7     sexual abuse.

8     JUDGE WILSON: Well, what about the Superior

9  Court -- what is it -- of Butts County? I read the

10  opinion. And the judge -- the judge seems to

11  suggest that there may have been some I think he

12  uses the word red flags with respect to the abuse

13  that took place in New York and New Jersey, there

14  were some leads and that counsel just failed to

15  pursue those leads? Now, is that what you are

16  relying upon primarily, principally, in support of

17  your argument that he was denied the effective

18  assistance of counsel?

19     MS. BENTON: Absolutely.

20     JUDGE WILSON: Okay.

21     MS. BENTON: There are things here that

22  reasonable counsel would have inquired further

23  about. Inquiring further about those things may

24  not have led to some other witness revealing the

25  sexual abuse because no one else was -- was privy
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1  to the information about the sexual abuse but

2  Mr. Morrow and his assailant. But it would have

3  led to a lot of other information that would have

4  allowed the mental health expert to get there. And

5  in fact, the unrebutted testimony of the mental

6  health expert is:

7     I would have gotten there. He wasn't

8     deliberately hiding anything. He just had

9     no insight. He was emotionally completely

10     shut down. He was overwhelmed with

11     remorse and shame about the crime, and so

12     he was difficult to draw out. But he was

13     not uncooperative. If I had really known

14     what to explore and the timeframe around

15     which to explore it, I would have gotten

16     there.

17     Now, as to the red flags about their lives in

18  New York and New Jersey area, certainly they had

19  many. There is trial testimony that -- that at

20  some point one of the mother's boyfriends is coming

21  after her and Scotty has to -- Mr. Morrow has to

22  defend her with a baseball bat and that the man

23  laughs at him. Trial counsel doesn't know so much

24  as that man's name.

25     They didn't ask: Did this boyfriend live
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1     with you? How long did your mother date

2     him? Were they married? What was he like

3     and, most essentially, was he ever violent

4     to anyone else, including Mr. Morrow?

5     None of those questions get asked. Those are

6  pretty basic questions that once you hear about

7  another violent man in this family's life...

8     JUDGE WILSON: How much can we take into

9  consideration the superior court's decision? It

10  was a pretty long and thorough and comprehensive

11  opinion. How much of that can we take into

12  consideration when we have the Georgia Supreme

13  Court's decision which pretty much just contradicts

14  everything the superior court says? How do you get

15  around AEDPA deference? How do you get around

16  that?

17     MS. BENTON: The Georgia Supreme Court says

18  that it is adopting the findings of fact of that

19  superior court. It does not explicitly say that we

20  are reversing one of those findings of fact because

21  they're unsupported by the evidence. Everything

22  that's a finding of fact in that order is in front

23  of this court undisturbed and supported by the

24  evidence. The only --

25     JUDGE NEWSOM: Did -- do I remember though
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1  correctly -- and please feel free to correct me if

2  I've got this wrong -- that the Georgia Supreme

3  Court says something like, "We're adopting the

4  findings of fact except where we conclude to the

5  contrary," or something like that?

6     MS. BENTON: They never conclude to the

7  contrary. They do --

8     JUDGE PRYOR: Well, insofar as their

9  conclusions would be there was no ineffective

10  assistance of counsel and that's incompatible with

11  the finding of the state habeas trial court, then

12  we'd have to read that as being to the contrary.

13  Wouldn't we?

14     MS. BENTON: Well, that's an application of

15  the clearly-established law to the facts that were

16  found. They're concluding that what trial counsel

17  did was --

18     JUDGE PRYOR: I think the Georgia --

19     MS. BENTON: I'm sorry.

20     JUDGE PRYOR: Nothing the Georgia Supreme

21  Court did is clearly established Federal law.  I

22  don't understand that.

23     MS. BENTON: I'm saying that what the Georgia

24  Supreme Court did was unreasonably apply the

25  Federal law to the facts. That's where it parted
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1  ways with the superior court is in its findings

2  with respect to the way the law applied. It

3  adopted, for instance, what the superior court

4  found that trial counsel did and did not do. It

5  adopted what the trial court -- at least on the

6  face of the order, what the trial court said was

7  the mitigation evidence. So --

8     JUDGE NEWSOM: So can I ask you about a couple

9  of what seem to me to be factual assertions at

10  least in the Georgia Supreme Court's decision. You

11  can tell me whether you agree or disagree with

12  these.

13     So (1): Trial counsel met repeatedly with

14     Morrow, his mother and his sister.

15     True?

16     MS. BENTON: The superior court says that

17  he -- they did meet with him repeatedly, but most

18  of that contact was non-substantive updates about

19  the status of the case.

20     JUDGE NEWSOM: Okay.

21     So (2): Counsel discussed Morrow's

22     childhood background with them

23     extensively.

24     True? This is what the Georgia Supreme

25     Court says.
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1     MS. BENTON: This case doesn't turn on whether

2  it was extensive or not. They discussed his

3  background with them. You know, whether or not you

4  could call it extensive when they don't know what

5  happened during a 13-year period in the client's

6  life is up for debate. What is not up for debate

7  is whether or not that is a proper place to stop

8  pursuant to Strickland.

9     JUDGE NEWSOM: Okay. So then the third and I

10  think sort of the most pointed, going back to a

11  question I asked you earlier:

12     Morrow presented evidence in the habeas

13     court, the state habeas court, suggesting

14     that he had been raped by his cousin as a

15     child. However, we note that Morrow never

16     reported any such rapes pretrial to

17     counsel or to the mental health experts

18     who questioned him about his background,

19     including his sexual history.

20     True?

21     MS. BENTON: The state habeas court found

22  those rapes happened. If the Georgia Supreme Court

23  says that not one of any 12 reasonable jurors would

24  have been persuaded by the evidence of rapes that

25  the superior court finds happened based on the
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1  evidence in front of them, that is an unreasonable

2  application of Wiggins, Porter, Strickland.

3     JUDGE NEWSOM: I guess my -- my point is not

4  so much whether the rapes happened or didn't

5  happen, awful, if they happened, but whether

6  counsel was ineffective for having failed to find

7  them, and here the Georgia Supreme Court says he --

8  the state habeas court found that they happened.

9  However, we note that trial counsel discussed this

10  period of history, of his history, with Morrow and

11  his family and talked to them about the sexual

12  history and he said nothing.

13     MS. BENTON: Let me briefly go back to trial

14  counsel talking to him about his sexual history and

15  that quote from Mr. Walker about: I'm sure I would

16  have asked about that at some point.

17     That piece of the testimony, he's discussing

18  his conversations with Mrs. Bowles and Samantha,

19  the client's sister. And so if he had asked one of

20  those two women, they would not have known about

21  the -- the sexual abuse.

22     So he says: Oh, I'm sure that's something

23     I would have asked about and probably,

24     probably, gotten a no.

25     That's the quote from Mr. Walker.
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1     But more to your point, what trial counsel

2  didn't do was go collect the evidence that their

3  experts needed.

4     JUDGE PRYOR: I'm reading his testimony:

5     That is the type of question that I'm sure

6     I would have asked --

7     MS. BENTON: Sure, I would have asked at some

8  point.

9     JUDGE PRYOR: -- of his family or of him.

10     MS. BENTON: And probably gotten a no. But

11  the testimony above is him talking with Samantha

12  and Betty.

13     JUDGE PRYOR: Yeah. But -- but -- but the

14  testimony says him too.

15     MS. BENTON: Probably gotten a no. In any

16  event, the Georgia Supreme Court says, you know,

17  that he didn't reveal it, not that he was asked and

18  failed to disclose.

19     JUDGE NEWSOM: And then even if that is so,

20  although I think frankly there's a debate -- there

21  could be a debate about what the Georgia Supreme

22  Court actually concluded, how does that get you

23  beyond Stewart, Callahan, Chandler, Williams, all

24  of these cases pre-Wiggins, post-Wiggins, that say

25  where he or his family members failed to mention it
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1  counsel can't be deemed ineffective? I mean we can

2  have a debate about whether he -- whether he

3  affirmatively rejected the suggestion that this

4  happened. I think the Georgia Supreme Court may be

5  suggesting that he did.

6     But whether that's true or not, our case law

7  doesn't require so much. Our case law says did he

8  mention it or didn't he; and if he didn't, trial

9  counsel can't be deemed ineffective.

10     MS. BENTON: But trial counsel can be deemed

11  ineffective for not asking the obvious follow-up

12  questions of Mr. Morrow and his family when they

13  reveal that they're living in unstable and violent

14  conditions surrounded by people who are violent,

15  when they know that Mom has a history of choosing

16  unsavory and violent partners and bringing them

17  into the home. The idea that they didn't ask

18  anything about their living situation in New York

19  or New Jersey or -- or identify a single other

20  witness in New York or New Jersey to give them that

21  information is where the deficiency lies, not with

22  Mr. Morrow.

23     If the mental health expert had that

24  information, knew about his adjustment problems in

25  the second grade, knew his living conditions, knew
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1  that he began wetting the bed suddenly as a seven

2  year old with no prior history of that and then wet

3  the bed thereafter for the remainder of his

4  childhood, the unrebutted testimony is that that

5  mental health expert would have known to explore

6  sexual abuse and that he would have gotten it from

7  Mr. Morrow. And we know that because that's

8  precisely what happened in post-conviction is that

9  we armed an appropriately qualified expert in

10  trauma with the information we knew and said: What

11  do you think?

12     And he asked Mr. Morrow about his time in that

13  house in New York. There is no reason to think

14  that trial counsel wouldn't have proceeded the

15  same.

16     What isn't unreasonable is them not knowing

17  about sexual abuse. What's unreasonable is them

18  not knowing really anything about his time in

19  New York and New Jersey.

20     JUDGE WILSON: Which he would have known had

21  he hired Dr. Buchanan initially?

22     MS. BENTON: Well, if he had hired

23  Dr. Buchanan earlier, certainly that is one of the

24  factors here. But -- but I think more problematic

25  is they don't give Dr. Buchanan any sources. They
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1  are by their own admission giving him a client who

2  is emotionally shut down, who can't talk about his

3  own background or the crime, is, you know, limited

4  and has to be drawn out. That's part of

5  Dr. Buchanan's task is draw him out. He's

6  emotionally...

7     And they give him no other source of

8  information besides the client who they know is

9  having these difficulties. They don't have him

10  talk to a single other witness. They give him no

11  other witness statements, no single record about

12  Mr. Morrow's background, no school records. They

13  give him only information about the crime. It's

14  amazing that Dr. Buchanan got as far as he did, you

15  know, to say:

16     Oh, here, kind of figure out my client

17     and, oh, by the way, counsel him to be a

18     good witness in his own defense, and you

19     have, you know, a month to do it.

20     You know, Dr. Buchanan is first retained and

21  does the initial testing and the intake and review

22  on March 29th. It is not until May 17th that he

23  gets a chance to dig in with this client. His

24  first substantive discussions with Dr. Buchanan are

25  on May 17th with a trial that starts the first
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1  Monday in June.

2     Even if Dr. Buchanan had -- had found out

3  some -- in fact, Dr. Buchanan finds out that

4  there's this other abusive boyfriend in New Jersey.

5     Trial counsel says: You have two months.

6     Do what you can, like, you know, the trial

7     is coming.

8     And Dr. Buchanan's testimony is: I knew

9     that we -- we needed more. The trial

10     lawyers knew that we needed more. And if

11     I had had more time, I would have said I

12     need his past history.

13     But that wasn't an option under the

14  circumstances, and that's unreasonable under

15  Strickland.

16     JUDGE NEWSOM: Can you I guess pivot to your

17  prejudice point to explain to us how exactly this

18  discovery, this investigation or lack thereof

19  prejudiced your client.

20     MS. BENTON: Absolutely.

21     JUDGE NEWSOM: What's sort of the theory of

22  prejudice here? What would it have done to the

23  case?

24     MS. BENTON: Well, what it would have done is

25  given trial counsel the support for the theory they
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1  put forward. You know, just as in the Ferrell

2  case, trial counsel here explicitly raised for the

3  jury the question looming over this entire case,

4  which is: Why did this happen? We have this

5  mountain of evidence that this is an otherwise

6  nice, affable guy, that he's responsible, that he

7  has all of these great qualities. So how was it

8  that he was so provoked by these -- you know, why

9  did this happen?

10     That was what they flagged for the jury and

11  yet didn't answer that question. The notion that

12  he was sexually assaulted as a seven year old and

13  then from there moved into the home of --

14  Judge Wilson, shall I?

15     JUDGE WILSON: No. Go ahead.

16     MS. BENTON: That he was then moved into the

17  home of someone who is beating him while he's naked

18  and the confusion and disregulation that that

19  caused, the problems in interpersonal relationships

20  that that caused, his inability to navigate a

21  successful relationship as Dr. Buchanan testified

22  to.

23     In Porter v. McCollum, the U.S. Supreme Court

24  says:

25     This kind of childhood has particular
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1     salience -- that's the Supreme Court's

2     language -- particular salience with

3     respect to the defendant's treatment of a

4     victim, meaning in Porter it's, as in

5     Mr. Morrow's case, his ex-girlfriend

6     who -- who is the victim and his -- his

7     abusive behavior leading up to the

8     crime -- that this informs the jury's

9     evaluation.

10     Porter was 54 years old.

11     JUDGE NEWSOM: So just so I understand, I mean

12  like how exactly does it inform the jury's

13  evaluation? Is that because it sort of feeds, as

14  you said, the sort of snapped theory? So I guess

15  here's the difficulty I have with that, and I'm

16  interested in what you have to say about it.  I

17  mean, there is a snapped theory I suppose.

18     But then he did kill not just one person but

19  two, plus a half, an attempted third. There's

20  evidence I think that he either reloaded or cleared

21  a jam in his gun. He severed the wires of the

22  house when he left. That just doesn't sound like

23  snapping to me.

24     MS. BENTON: Well, there are certainly

25  aggravating circumstances in this case; and once he
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1  was unhinged, certainly more aggravation accrued.

2  That in light of the -- the clearly established

3  Supreme Court law --

4     JUDGE WILSON: Well --

5     MS. BENTON: -- doesn't necessarily preclude a

6  finding of prejudice. In fact, the same finding of

7  prejudice that was made in Porter is appropriate

8  here. In fact, it was required here, and it was

9  unreasonable to find anything else. Porter's case

10  in many ways was more aggravated than Mr. Morrow's.

11  His crime was more premeditated. He was stalking

12  the victim. He, too, killed a second person who

13  was there with his girlfriend.

14     JUDGE WILSON: Well, now, you make the

15  argument in your brief that maybe his theory of

16  defense would have been supported had counsel

17  retained a forensic science expert. You haven't

18  talked too much about that. That seems at least to

19  me to be probably your strongest argument. Do you

20  want to address that?

21     MS. BENTON: Well, are you talking about a

22  forensic social worker or the forensic crime scene

23  specialist? I just want to make sure.

24     JUDGE WILSON: No, crime scene expert.

25     MS. BENTON: What the forensic crime scene
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1  expert could have done was allow trial counsel to

2  show that Mr. Morrow's account of the crime, which

3  they -- they put him on the stand to explain the

4  provocation. At every turn the DA impeached what

5  Mr. Morrow said happened during the crime with

6  evidence from their own crime scene examiner

7  saying:

8     No, the physical evidence shows that you

9     had to have done this more aggravated

10     thing, not the less aggravated thing that

11     you're saying that you've done. This --

12     the evidence shows that Ms. Woods was

13     seated at the table passively, not

14     standing up like you say. The evidence

15     shows that you pistol whipped and beat

16     Miss Young around the head. You deny

17     that.

18     If trial counsel had gotten a forensic crime

19  scene expert, a forensic expert of any kind, they

20  could have argued, no, his account of the crime is

21  supported by the physical evidence. And the reason

22  that matters here is because such a big piece of

23  their argument was that Mr. Morrow's remorse is

24  overwhelming, that he's accepted complete

25  responsibility for this crime, that he is not
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1  shirking any responsibility for the things that

2  he's done. And --

3     JUDGE PRYOR: Although his trial counsel said

4  that his -- his cross-examination was a disaster

5  and that his remorse and shame did not come

6  through.

7     MS. BENTON: Everyone says that his

8  cross-examination was a disaster, even

9  Dr. Buchanan, that all of the things they feared

10  about Mr. Morrow's emotional flat affect happened

11  and, you know, this -- that you could have had an

12  expert who testified to some of the things that

13  Mr. Morrow -- you know, that they put Mr. Morrow up

14  for.

15     JUDGE WILSON: But what did the -- what did

16  the Superior Court of Butts County say about that

17  though? I mean I thought the superior court said

18  that had counsel retained a mental health expert

19  that -- who had knowledge about his background that

20  mental health expert would have been able to

21  explain why he appeared cold and remorseless when

22  he testified? Is that in the record?

23     MS. BENTON: That is in the record.

24     Dr. Buchanan says: I could have explained

25     that to the jury. I could have explained
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1     a long-term pattern of emotional

2     detachment because he just can't handle

3     it, and sexually abused children,

4     physically abused children learn very

5     early on to disassociate. Then it becomes

6     imbued. Then they can't make it not

7     happen when they're overwhelmed by

8     emotion.

9     JUDGE PRYOR: Failure to retain a mental

10  health expert is not an issue before us.

11     MS. BENTON: They -- they retained an

12  appropriate expert. They just hamstrung that

13  expert with -- with too little time and too little

14  information.

15     JUDGE WILSON: Okay.

16     MS. BENTON: I see that my time is up.

17     JUDGE WILSON: I think we have your argument,

18  and you've reserved some time, Miss Benton, and

19  we'll hear from Miss Graham.

20     MS. BENTON: Thank you.

21     JUDGE WILSON: Thank you.

22     MS. GRAHAM: May it please the Court? My name

23  is Sabrina Graham. I'm here on behalf of the

24  respondent. I'd like to go over a couple of things

25  that the Court questioned about the crime scene.

HEARING
SCOTTY GARNELL MORROW vs WARDEN

March 07, 2018

800.211.DEPO (3376)
EsquireSolutions.com

HEARING
SCOTTY GARNELL MORROW vs WARDEN

March 07, 2018
25

800.211.DEPO (3376)
EsquireSolutions.com

Pet. App. 59



1     Miss Benton stated that at -- at the time of

2  the crime and at trial that the state had argued

3  that Tonya Woods was standing -- was seating

4  instead of standing and that that would have

5  supported, if they put up their own -- if

6  petitioner put up his new forensic expert, that

7  would have supported their theory that she was

8  instead standing.

9     But that wasn't a point of real contention

10  there at -- at -- at trial. And in fact,

11  LaToya Horne testified that Miss Woods fell over in

12  the chair. I don't think there was any specific

13  testimony that she was seated or standing. So that

14  wasn't a real point of contention. And whether she

15  was standing or seating, she was unarmed, and his

16  forensic expert in state habeas does not prove that

17  she did anything that was aggressive towards

18  petitioner to cause him to pull his weapon and

19  shoot her.

20     Regarding Miss Woods, him chasing her down the

21  hallway and whether or not he actually took her

22  head and slammed it into the doorframe or whether

23  or not he shot her in the hand, as his state habeas

24  expert testified, and that bullet grazed off her

25  head and went into the ceiling, I mean, again,

HEARING
SCOTTY GARNELL MORROW vs WARDEN

March 07, 2018

800.211.DEPO (3376)
EsquireSolutions.com

HEARING
SCOTTY GARNELL MORROW vs WARDEN

March 07, 2018
26

800.211.DEPO (3376)
EsquireSolutions.com

Pet. App. 60



1  that's not mitigating and it doesn't support the

2  theory that -- that what he said was true or not.

3     So I'd like to point that out to begin with.

4     JUDGE WILSON: Superior -- Superior Court of

5  Butts County disagrees with you. The judge who

6  conducted the evidentiary hearing disagrees with

7  everything you've said.

8     MS. GRAHAM: I agree, Judge Wilson. But I

9  will say this: That was all on a cold record.

10  There were no live witnesses regarding that

11  particular information. And the Georgia Supreme

12  Court then reviewed that information and said:

13     You know, we're looking at it. Even

14     assuming that their crime scene expert is

15     telling the truth, we still find that you

16     haven't shown prejudice here.

17     JUDGE NEWSOM: Can I ask you I guess the same

18  series of questions that I asked your adversary

19  about sort of factual assertions in the Georgia

20  Supreme Court's opinion and to what extent those

21  are entitled to 2254(e) treatment. So the first --

22  and I'll just -- you know, they're -- they're all

23  the same ones:

24     Trial counsel met repeatedly -- repeatedly

25     with Morrow, his mother and sister.
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1     Counsel discussed Morrows's childhood

2     background with him extensively. Morrow

3     presented evidence in the habeas court

4     suggesting that he had been raped by his

5     cousin as a child. However, we note that

6     Morrow never reported such rapes pretrial

7     to his counsel or to the mental health

8     experts who questioned him about his

9     background, including his sexual history.

10     Are those 2254(e) statements?

11     MS. GRAHAM: I would say absolutely, yes, they

12  are. I understand that the Georgia Supreme Court

13  stated that it was adopting the findings of fact of

14  the state habeas court, unless they were clearly

15  erroneous. Now, while the Georgia Supreme Court

16  didn't specifically say, We find this to be clearly

17  erroneous, certainly in their findings it suggests

18  that they did.

19     And in this particular instance, certainly,

20  yes, trial counsel did discuss with petitioner and

21  his family his background. And I know that it's

22  been stated that Dr. Buchanan did not ask

23  petitioner about the sexual abuse, but I did not

24  read Dr. Buchanan's testimony in that manner.

25     I read it in the manner that he stated:
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1     Well, if I had been able to confront him

2     with a specific incident of him being

3     sexually abused, then maybe he would have

4     told me.

5     But he did not state, Dr. Buchanan did not

6  testify, that he did not question the petitioner

7  about sexual abuse.

8     JUDGE WILSON: I guess one of the problems

9  that I have with this case is, when I read the

10  Georgia Supreme Court's opinion, I see facts in

11  that opinion that are inconsistent with facts

12  determined by the Superior Court of Butts County.

13  So if I go look at the record myself and I see that

14  there's an unreasonable determination of the facts

15  by the Georgia Supreme Court, that's -- AEDPA

16  deference can be overcome. Can't it?

17     MS. GRAHAM: Sure, yes, if you did find that,

18  yes.

19     JUDGE PRYOR: Has there been an argument that

20  there's been an unreasonable determination of the

21  facts?

22     MS. GRAHAM: Yes. I do believe that they make

23  several arguments in their brief.

24     JUDGE PRYOR: What -- what's the unreasonable

25  determination of fact?
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1     MS. GRAHAM: I think one of the arguments was

2  regarding the sexual abuse. And in the Georgia

3  Supreme Court's opinion, they state that, you know,

4  petitioner only informed trial counsel -- did not

5  inform trial counsel of the sexual abuse and this

6  did not come out until state habeas. And they

7  explained in their opinion when they were looking

8  at it, under the reasonable probability of a

9  different outcome, that the jury would not have

10  given as much weight to that information. So they

11  did a mixed, you know, I think it was fact and law

12  analysis there.

13     And they dispute that saying that there was

14  evidence corroborating it in the fact that he had

15  wet the bed and he had trouble in school,

16  therefore, they should have abided by -- the

17  Georgia Supreme Court should have abided by the

18  state habeas court's credibility determination.

19     But the state -- the Georgia Supreme Court did

20  not state that it was not defining that it wasn't

21  credible. It just said it would not have given it

22  the same amount of weight that petitioner was

23  advocating for. That was one of the instances that

24  I think they said was --

25     JUDGE PRYOR: So -- but insofar as counsel
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1  questioning his client and family about his

2  background and sexual history, is there a

3  determination -- is there an argument that that was

4  an unreasonable determination of fact?

5     MS. GRAHAM: I do not see that as an

6  unreasonable determination -- there is certainly

7  fair support --

8     JUDGE PRYOR: Is there an argument that there

9  was an unreasonable determination of fact?  I

10  didn't remember there being one.

11     MS. GRAHAM: I don't think there is, but I

12  could be wrong. There were several arguments.

13     JUDGE PRYOR: That -- and if that's true, that

14  that was asked, then that's the end of that claim.

15  Isn't it?

16     MS. GRAHAM: I would certainly agree that it

17  is. As long as they have --

18     JUDGE PRYOR: It can't be deficient

19  performance if that -- if the question was asked.

20     MS. GRAHAM: I agree. Yes, your Honor. And

21  as far as -- I know there was a lot of mention

22  regarding the red flags. There actually -- the

23  Georgia Supreme Court made finding -- I think a

24  finding of fact and law regarding the two red

25  flags, and the two red flags were that he wet the
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1  bed when he was a child I think around the age of

2  seven. But there's no evidence in this record that

3  petitioner or his family told trial counsel that he

4  wet the bed, so that's not a red flag that trial

5  counsel would have known about.

6     JUDGE WILSON: Well, that's -- that's one

7  fact. But I'm looking at the Georgia Supreme

8  Court's opinion on page 173, and the Georgia court

9  says:

10     It is simply not correct that trial

11     counsel ignored information from the years

12     during Morrow's childhood when he lived in

13     New York and New Jersey, although we

14     acknowledge that they relied heavily on

15     Morrow, his mother and his sister to

16     provide information about that portion of

17     Morrow's life.

18     And then I go to the decision by the Superior

19  Court of Butts County. And the Superior Court of

20  Butts County, the judge there conducted an

21  evidentiary hearing. And he says:

22     There is no question that at the time of

23     trial counsel was unaware of the rapes,

24     beatings and other developmental insults

25     that petitioner suffered while living in
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1     the New York and New Jersey area.

2     And he goes on to say:

3     In short, counsel knew that petitioner was

4     raised in the New York area from the age

5     of seven, yet did little to investigate

6     his life there.

7     Then he says:

8     That admission constitutes deficient

9     performance and satisfaction of the

10     Strickland standard.

11     And so I guess what I'm struggling with is the

12  Georgia Supreme Court and the Superior Court of

13  Butts County have completely different versions of

14  the record. If I go to the record myself and look

15  at the testimony and I see that the Superior Court

16  of Butts County correctly -- correctly states the

17  record and the Georgia Supreme Court doesn't, I'm

18  not required to give AEDPA deference to the Georgia

19  Supreme Court, am I, because I can make a

20  determination that there is an unreasonable

21  determination of the facts?

22     MS. GRAHAM: Yes, Judge Wilson, that is true.

23  Can I speak to what the Georgia Supreme Court

24  found? They said that trial counsel did not ignore

25  his time in the northeast. That is a fair
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1  assessment of the record. There's no evidence that

2  trial counsel did not question petitioner, his

3  sister and his mother who both give almost all of

4  the information that they're relying upon here

5  regarding his background in state habeas. So they

6  did question them about that period. What

7  information --

8     JUDGE PRYOR: Miss Graham, before you too

9  quickly concede something in the hypothetical that

10  Judge Wilson granted, I want to make sure I

11  understand the law in this area.

12     MS. GRAHAM: Sure.

13     JUDGE PRYOR: I thought that if the state

14  trial habeas court made certain findings of fact

15  based on a record and the state supreme court

16  reversed the finding that what AEDPA requires us to

17  do is to review the final decision. That would be

18  the decision of the Georgia Supreme Court. And if

19  there's evidence to support that finding, we have

20  to -- if that's not an unreasonable finding, we

21  have to defer to it, even if we thought, after

22  looking at all the record, we thought the record

23  better supported the finding of -- of the state

24  habeas trial court. It's not its decision that

25  we're really reviewing; it's the final decision of
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1  the state supreme court. And if there's -- if

2  there's evidence to support it, it's not an

3  unreasonable finding. We have to -- we have to

4  defer to it. Is that not right?

5     MS. GRAHAM: That is absolutely correct, and I

6  was inarticulately trying to get to that point by

7  saying that there was support in the record for the

8  Georgia Supreme Court's decision; therefore, it

9  would -- it would have AEDPA deference.

10     JUDGE WILSON: But if we look and we see

11  there's no support for the Georgia Supreme Court's

12  findings of fact, then we're not required to give

13  AEDPA deference. Are we?

14     MS. GRAHAM: That is the standard, if -- if by

15  clear and convincing evidence there is no support

16  for the Georgia Supreme Court's factual finding.

17  But, again, I was --

18     JUDGE PRYOR: That's how tough the standard

19  is.

20     MS. GRAHAM: Yes. Yes. Yes. As I was

21  stating though, there is support for the Georgia

22  Supreme Court's finding. They did not ignore that

23  particular area. I think it's fair to say that

24  when trial counsel spoke with petitioner and his

25  family -- and they also hired two mental health
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1  experts. The first, Dr. Davis, they sent him a

2  letter. And it was -- it was a three-page letter.

3     In it they said:

4     Can you please tell us why petitioner

5     committed this crime?

6     And in it he does go through a social history.

7  So they did have an expert to go through the social

8  history. And in it -- I know my opposing counsel

9  keeps stating that petitioner didn't open up to the

10  mental health experts. But if you look at those --

11  if you look at the report of Dr. Davis and if you

12  look at the testimony of Dr. Buchanan at trial,

13  it's clear that he did open up to these experts

14  about his background. He wasn't closed off telling

15  them absolutely nothing about what happened. He

16  did.

17     JUDGE WILSON: Well, how soon after counsel

18  was appointed to represent Mr. Morrow were these

19  experts retained?

20     MS. GRAHAM: Dr. Davis was appointed within I

21  think a month or two after trial counsel was

22  appointed. And --

23     JUDGE WILSON: And does the record reflect

24  when he actually evaluated --

25     MS. GRAHAM: Yes.

HEARING
SCOTTY GARNELL MORROW vs WARDEN

March 07, 2018

800.211.DEPO (3376)
EsquireSolutions.com

HEARING
SCOTTY GARNELL MORROW vs WARDEN

March 07, 2018
36

800.211.DEPO (3376)
EsquireSolutions.com

Pet. App. 70



1     JUDGE WILSON: -- Morrow?

2     MS. GRAHAM: Yes. There is a -- there is a

3  report from Dr. Davis in there. That report was

4  sealed, and the state did not have that at trial.

5  But that -- that is in there. It shows that.

6     And Dr. Buchanan, yes, he was hired two months

7  before trial. But at that time they had spent four

8  years with petitioner's mother and sister who knew

9  all of his history, and they were not giving them

10  the type of information that suggested to counsel

11  that they needed to go to the New York or

12  New Jersey area and look for more information.

13     JUDGE WILSON: Well, two -- two months before

14  trial when you've been retained to represent him

15  for four years, that's not a long period of time to

16  give them an opportunity to conduct the type of

17  evaluation that you need to prepare for a case like

18  this. Is it?

19     MS. GRAHAM: I -- the Georgia Supreme Court

20  said that was plenty of time. I mean it's two

21  months.

22     JUDGE WILSON: And I know --

23     MS. GRAHAM: There's no Supreme Court

24  precedent that states that you -- any specific

25  amount of time has to be given to the mental health
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1  expert in order to conduct a reasonable

2  investigation. And again, Dr. Buchanan, while --

3     JUDGE WILSON: And I know we look at the

4  Georgia Supreme Court's decision. But -- and I

5  hate to keep going back to the Superior Court of

6  Butts County, but Butts County disagrees with that.

7  And we -- we just have to ignore Butts County --

8     MS. GRAHAM: I think it said where --

9     JUDGE WILSON: -- altogether even though --

10     MS. GRAHAM: Where --

11     JUDGE WILSON: -- the record supports Butts

12  and not the Georgia Supreme Court?

13     MS. GRAHAM: But I think the record does

14  support the Georgia Supreme Court's opinion.  I

15  haven't seen an instance here where -- where they

16  have made a finding of fact or conclusion of law

17  that wasn't supported by the record.

18     JUDGE NEWSOM: So can I ask you a quick

19  question? And I too hate to be sort of a one-trick

20  pony. But this statement in the Georgia Supreme

21  Court's opinion that says, in effect, trial counsel

22  asked of the question were you sexually abused as a

23  child and he said no. Is there -- to Judge

24  Wilson's question, is there support in the record

25  for that we'll call it a finding? I'm not
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1  accustomed to thinking of appellate courts making

2  findings, but we'll call it a finding. Is there

3  support for that finding?

4     MS. GRAHAM: Yes, there is. I think the

5  testimony that Judge Pryor read directly supports

6  that.

7     JUDGE NEWSOM: Got it. Okay. So I just

8  wanted to be clear that -- I mean that's what I

9  thought you would say. But that's -- that is the

10  record support that -- for that specific finding?

11     MS. GRAHAM: Yes.

12     JUDGE NEWSOM: Okay. Thanks for nailing that

13  down.

14     MS. GRAHAM: And I'd like to go back again to

15  the -- to the red flag. So you -- there are

16  only -- there were only two red flags here. It was

17  the bedwetting, which there's no evidence that

18  trial counsel or the mental health experts were

19  told that. Secondly, it was the fact that he had

20  some behavioral problems in school. However,

21  Dr. Buchanan and petitioner's mother both testified

22  at trial that she had him evaluated and he had a

23  learning disability and he was in special education

24  classes for that from I think -- I believe it was

25  fourth to ninth grade. So they were aware that he
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1  had the behavior, but that was explained by the

2  fact that he wasn't doing well in school because he

3  had a learning disability.

4     So the only two red flags -- there aren't

5  glaring red flags that a layperson is going to

6  notice in order to say to them: Oh, we need to go

7  and investigate further this line of -- it's not

8  even identifiable at that point -- this line of

9  evidence.

10     I think even if this court -- and I think if

11  you look at the Georgia Supreme Court's opinion --

12  and they say:

13     Let's assume -- we think they did an

14     adequate investigation but assume there

15     was deficiency here; we still do not find

16     prejudice.

17     And you can't say under Supreme Court

18  precedent that's an unreasonable application of

19  Supreme Court precedent or contrary to any Supreme

20  Court precedent.

21     They keep analogizing their case to those of

22  Wiggins and Rompilla and Porter, but those are

23  extremely different. They have to be exactly the

24  same set of facts, and you do not have that in this

25  particular case.
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1     JUDGE PRYOR: Yeah. One of the things I was

2  struggling with is how that evidence would have

3  come in. So if -- if there was a failure on the

4  part of trial counsel, if there was ineffective

5  assistance, how would the evidence that counsel

6  should have discovered come in? And -- and as I

7  understood it, the Georgia Supreme Court says:

8  Look, you can't use an expert to serve as a conduit

9  for hearsay.

10     MS. GRAHAM: I think -- and -- and I agree

11  with you that's exactly what they were relying

12  upon, their Whatley case in the Georgia Supreme

13  Court opinion. They may have been able to put it

14  in through their mental health expert. However, I

15  think what the Georgia Supreme Court is saying is

16  that: Yeah, we're not going to let you just get up

17  there and testify to hearsay and assume that

18  everything you say is correct; we're going to

19  filter that through another -- you know, because it

20  is hearsay and say that, Well, then we can't give

21  it maybe as great a weight; it doesn't get weighed

22  out as much as if it comes through directly.

23     JUDGE PRYOR: Of course, but -- but he could

24  have testified to it, right?

25     MS. GRAHAM: I'm sorry?
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1     JUDGE PRYOR: The client could have testified

2  to it?

3     MS. GRAHAM: Yes. The client could have

4  provided the testimony, yes. But they decided

5  during the sentencing phase that petitioner would

6  not testify.

7     JUDGE NEWSOM: Yeah, because he had been --

8  his cross-examination had been a disaster in the

9  guilt phase.

10     MS. GRAHAM: Correct. And to get back to the

11  prejudice analysis, in this particular case, when

12  the Georgia Supreme Court looked at the actual

13  affidavits, the evidence here of the abusive

14  background, they did not find it that compelling.

15  And I think, when you actually look at the

16  affidavits, you can see why that is.

17     When you take away the exaggerations of he was

18  beaten every day, he was bullied every day, which

19  isn't borne out in the affidavits from the people

20  who were in his life, when you take all of that out

21  and that dramatization, it's not the level of abuse

22  and neglect that you have in Wiggins, Williams and

23  Rompilla.

24     What you have is a single mother who worked

25  three jobs, and she -- they were never -- they
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1  never lacked clothing, food or anything of that

2  nature, you know. So his -- his background just

3  wasn't as aggravated as those other cases. And

4  his --

5     JUDGE WILSON: Of course -- of course, those

6  cases also say -- there's a ton of cases out there

7  saying that counsel has to ask the right questions

8  too. I mean you have to explain the scope of

9  mitigating information. You've got to thoroughly

10  sift the questions to make sure that you get the

11  right information.

12     MS. GRAHAM: And trial counsel --

13     JUDGE WILSON: You've got to ask -- there's

14  a -- you know, trial counsel has to ask the right

15  questions in order to get the information that he

16  needs in order to represent his client. And the

17  Superior Court of Butts County said counsel didn't

18  do that in this case.

19     MS. GRAHAM: Well, trial counsel testified

20  that they asked petitioner.

21     We said: We need to know the good and the

22     bad.

23     They -- they asked him. They said they would

24  have asked these questions. I don't know --

25     JUDGE PRYOR: Which is why the Georgia Supreme
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1  Court found that the questions were asked.

2     MS. GRAHAM: Correct, your Honor. Yes.

3     JUDGE NEWSOM: So can you respond briefly,

4  when I was asking Miss Benton the question about

5  sort of how exactly is it that this evidence would

6  have been mitigating for prejudice purposes, and I

7  think she said, you know, it would have fed the

8  theory that he snapped, that sort of the underlying

9  childhood abuse would have fed the theory, the

10  trial theory, that he snapped. Why doesn't that

11  work?

12     MS. GRAHAM: I don't think it provides much of

13  an explanation for his crimes. First of all, fed

14  the theory that he snapped supposes that a jury

15  only believes petitioner's versions of the crime

16  and it doesn't believe any of the evidence

17  presented by the state that he abused this lady,

18  that he called her up on the phone the day of -- of

19  the crime, she told him to stay away, that he came

20  over, that her son testified not once, not twice

21  but I think three times that he busted in and

22  kicked in the door, and the fact that

23  Miss LaToya Horne, the surviving victim, stated

24  that only a few words were exchanged between him

25  and Miss Woods and he immediately pulled out his
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1  weapon and he began shooting. And he began

2  shooting these women, and he chased Ann down the

3  hallway, and he came back, and he shot them again

4  at point-blank range. He goes outside. He cuts

5  the -- he cuts the wires, and then he goes home.

6  He takes his clothes off. He hides them. He takes

7  his weapon. He wipes all the fingerprints off, and

8  he hides that too.

9     I don't see how the fact that he was abused

10  ten years before provides much of an explanation

11  for his crimes on that particular day. I don't

12  think that it fits into that.

13     Well, we would ask that the court affirm the

14  district court's denial of relief. And unless this

15  court has any other questions, I will sit down.

16     JUDGE NEWSOM: Thank you.

17     JUDGE PRYOR: Thank you.

18     JUDGE WILSON: Thank you, Miss Graham.

19     MS. GRAHAM: Thank you.

20     JUDGE WILSON: Miss Benton, you have reserved

21  some time for rebuttal.

22     MS. BENTON: First, just briefly with regard

23  to prejudice and the way in which the childhood

24  evidence explains the crime, the -- the trial

25  expert gives complete testimony that's credited by
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1  the state habeas court about how this childhood

2  background explains his crime. And maybe jurors --

3  reasonable jurors would have considered that, but

4  you don't have to believe that this childhood

5  evidence explains his crime or that this childhood

6  evidence is the reason that he snapped in order to

7  find that it's substantially mitigating.

8     Reasonable jurors would understand that the

9  rape of a seven year old, that the repetitive

10  beating of a child over the course of his life is

11  substantially mitigating. You -- they probably

12  would have understood it intuitively, even without

13  the expert. The expert carries the ball across the

14  line, but it's mitigating in its own right.

15     If the Court doesn't have any more questions

16  about the prejudice piece, I want to turn back to

17  trial counsel's handling of the family because I

18  think that our argument has been misapprehended a

19  bit here, both by the Georgia Supreme Court and by

20  respondent.

21     The bedwetting, the school adjustment

22  problems, the other things that would have led

23  Dr. Buchanan to ask about sexual abuse in a pointed

24  way and gotten the information are not the red

25  flags that we are saying that trial counsel missed.
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1  Trial counsel had ample red flags from this family

2  that they missed, and they didn't follow up and get

3  the information that would have led Dr. Buchanan to

4  have the bedwetting, the school adjustment and the

5  other issues.

6     For instance, they knew that their client had

7  blackouts as a child. They didn't explore any

8  other medical symptomology. They know he has

9  blackouts and headaches.

10     They don't say: Did he have any other

11     developmental problems? Did he have any

12     developmental delay?

13     They know that he moves around a lot once he

14  gets to New Jersey.

15     They don't say: Why are you moving around

16     a lot and who are you living with?

17     They know that there's violence in the home

18  over the course of the client's life, and they

19  don't go find out the details of his life in

20  New York or New Jersey. They just leave it blank.

21     Mr. Brownell says, We weren't even really

22     looking in that direction, meaning New

23     York and New Jersey.

24     So I want to be clear that we're not saying

25  that the bedwetting and things are the -- the red
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1  flags. Those are not. It's trial counsel's

2  failure to run with the information they had. And

3  relying exclusively, solely on Mrs. Bowles and

4  Samantha Morrow is -- they know that it's

5  unreasonable because they know that Mrs. Bowles is

6  self-conscious about her role in the outcome here,

7  that she's worried about the impact that the

8  publicity surrounding this trial will have on her

9  business, that she wants everything to look okay,

10  and so she tends to minimize the impact of the bad

11  things in their past.

12     They testify to that they know it. They know

13  she's not around because she's working three jobs.

14  And they know that Samantha Morrow is less than

15  nine months older than their client, so she's a

16  child herself. And yet they don't talk to a single

17  other adult or family member who knew them while

18  they were in New York or New Jersey.

19     Moreover, they don't ask Mrs. Bowles and/or

20  Samantha the obvious follow-up questions.

21     JUDGE PRYOR: Weren't those witness -- weren't

22  those witnesses though, the mother and the sister,

23  the very witnesses who later told habeas counsel

24  what they needed to know?

25     MS. BENTON: They were among the other
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1  witness -- they are among the witnesses who tell

2  habeas counsel what they need to know. And that

3  goes to my last point, which is they're not asking

4  the obvious and relevant follow-up questions of

5  Samantha Morrow and Mrs. Bowles. And the reason

6  they're not doing that is nobody on this trial team

7  has the relevant skill set or knows how to identify

8  and gather mitigation.

9     Mr. Brownell is a career prosecutor.

10  Mr. Walker has never tried a capital case to

11  verdict. He's been involved in one or two where

12  the death notice was withdrawn or the client

13  entered a plea. He doesn't know.

14     He tells the trial court in September of 1995,

15  at the ex parte hearing on the motion for their

16  funds, that they need a social worker because he

17  doesn't have the skills to get the mitigation.

18     He says: There's simply a need in a case

19     like this for somebody who's trained and

20     knows how to look for the factors that the

21     attorneys don't know to look for that

22     become very important in a death case.

23     The trial court says okay and gives him the

24  money. And for the remainder of 1995, for all of

25  1996, for all of 1997, for all of 1998 and for the
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1  first three months of 1999, they do nothing. They

2  say that:

3     The reason we didn't get a social worker

4     is because, between the combination of

5     what Mr. Mugridge was doing and what

6     Dr. Buchanan was doing, we thought we

7     would cover it that way.

8     That didn't happen until May of 1999, right

9  before trial. That explains nothing about why you

10  didn't employ someone. And somebody who knew to

11  ask the right follow-up questions would have gotten

12  at the evidence of what Mr. Morrow's behavior and

13  what his living circumstances were like in -- in

14  New York and New Jersey. And once you get that

15  information, then you get all of it through your

16  expert.

17     And that is what makes this case different, to

18  your point, Judge Newsom, than the line of cases

19  where trial counsel asks and gets a denial. In

20  those other cases, trial counsel is asking and

21  getting information that either indicates that all

22  is well or -- or relatively unremarkable in -- in

23  the client's home or is visiting the places that

24  the client lived and talking to the relatives and

25  they say, "Things were fine," or they say, "I'm not
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1  talking to you," or, "Don't talk to this relative."

2     That is a different thing than where you have

3  relatives who are not even being told because

4  neither the investigator nor trial counsel has the

5  relevant skills what constitutes the full scope of

6  mitigating evidence. They're not even being told

7  that, who are trying their best and who are

8  volunteering information that would lead any

9  reasonable lawyer to keep going.

10     And, in fact, the 6th Amendment requires it.

11  That's the clearly established Federal law.

12     JUDGE NEWSOM: Do I recall -- and again,

13  correct me if I'm wrong. I don't have the notes in

14  front of me -- but that the sister said, when asked

15  about the period in New York, that it was pretty

16  good?

17     MS. BENTON: During her direct testimony at

18  the guilt phase of Mr. Morrow's trial, he says:

19     Okay. So you leave your abusive father

20     and move to New Jersey. How was that?

21     And she says: Oh, pretty good.

22     And then she goes on to describe in a very

23  general way where they lived. That is not

24  consistent with either her or Mr. Morrow's earlier

25  description of their living circumstances in
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1  New York or New Jersey. Whether she thinks that

2  they were pretty good or not, an objective person

3  hearing what they knew, the little they knew about

4  New Jersey, would not say: Oh, it sounds pretty

5  good.

6     And maybe it was pretty good for Samantha.

7  That doesn't answer the question of what it was

8  like for Mr. Morrow, and that's the relevant

9  question.

10     If the Court has any further questions...

11     JUDGE WILSON: I think we have your argument,

12  Counsel. Thank you.

13     MS. BENTON: Thank you.

14     JUDGE WILSON: Court is adjourned.

15     THE BAILIFF: All rise.

16     (End of recording 17-10311.)

17

18

19

20

21

22

23

24

25

HEARING
SCOTTY GARNELL MORROW vs WARDEN

March 07, 2018

800.211.DEPO (3376)
EsquireSolutions.com

HEARING
SCOTTY GARNELL MORROW vs WARDEN

March 07, 2018
52

800.211.DEPO (3376)
EsquireSolutions.com

Pet. App. 86



1           C E R T I F I C A T E

2

3

4  STATE OF FLORIDA     )

5  COUNTY OF INDIAN RIVER )

6

7       I, Kristen A. Houk, Registered Professional

8     Reporter and Florida Professional Reporter, do

9     hereby certify that I was authorized to and did

10     listen to the foregoing recording and

11     stenographically transcribed from said recording

12     the foregoing recording and that the transcript is

13     a true and accurate record to the best of my

14     ability.

15

16

17       Dated this 12th day of April, 2018.

18

19

20       ________________________________

21       Kristen A. Houk, RPR, FPR
       Job #J2077447
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF GEORGIA

GAINESVILLE DIVISION

SCOTTY GARNELL MORROW,
Petitioner,

v.

WARDEN OF THE GEORGIA
DIAGNOSTIC PRISON

Respondent.

:
:
:
:
:
:
:
:

CIVIL ACTION NO.
2:12-CV-0051-WBH

DEATH PENALTY 
HABEAS CORPUS

28 U.S.C. § 2254

ORDER

I. Background and Factual Summary

Petitioner, a prisoner currently under a sentence of death by the State of Georgia,

has pending before this Court his petition for a writ of habeas corpus pursuant to 28

U.S.C. § 2254.  The parties have filed their final briefs, and this matter is ready for

disposition.

On June 26, 1999, following a jury trial, Petitioner was convicted of two counts

of malice murder, two counts of felony murder, six counts of aggravated assault,

aggravated battery, cruelty to a child, burglary and possession of a firearm during the

commission of felonies.  The felony murder and aggravated assault convictions merged

into other convictions.  After a penalty phase trial, the jury sentenced Petitioner to

death after finding ten aggravating circumstances, which was reduced to five by virtue

of the merger of convictions.  The Georgia Supreme Court affirmed Petitioner’s
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convictions and sentences.  Morrow v. State, 532 S.E.2d 78 (Ga. 2000).  The United

States Supreme Court then denied Petitioner’s petition for a writ of certiorari.  Morrow

v. Georgia, 532 U.S. 944 (2001).

Petitioner then filed his state court petition for a writ of habeas corpus.  The state

habeas corpus court granted relief as to Petitioner’s sentence, but, on appeal, the

Georgia Supreme Court reinstated Petitioner’s death sentence.  Humphrey v. Morrow,

717 S.E.2d 168 (Ga. 2011).

In reversing the state habeas corpus court, the Georgia Supreme Court provided

the following description of Petitioner’s crimes: 

The evidence at Morrow’s trial showed that [Petitioner] dated and lived
with Barbara Ann Young but that, beginning at least by early December
of 1994, Ms. Young was beginning to lose interest in [Petitioner]. On
December 6, [Petitioner] slapped Ms. Young and dragged her by her arm
in her own home. On December 9, [Petitioner] was giving a ride to Ms.
Young, but he refused to drop her at the college that she was attending
and, instead, beat her and raped her twice.  After this incident, Ms. Young
made [Petitioner] move out of her home.  On December 24, Ms. Young
fled her home, where [Petitioner] had been visiting, and ran to a
neighboring home seeking refuge and saying that [Petitioner] was going
to kill her.

Finally, on December 29, 1994, Tonya Woods and LaToya Horne were
visiting Ms. Young, and two of Ms. Young's children were also present
in the home as witnesses to the events that transpired there. [Petitioner]
and Ms. Young argued over the telephone. Later, [Petitioner] entered Ms.
Young's home, stood at the entrance to the kitchen, argued with Ms.
Woods, and began shooting the nine-millimeter handgun he had brought.
[Petitioner] shot Ms. Woods in her abdomen, severing her spine and
paralyzing her, and Ms. Woods fell backwards to the floor over a chair.

2
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[Petitioner] then shot Ms. Horne in her arm, and he also possibly fired at
Ms. Young as she fled from the kitchen. [Petitioner] pursued Ms. Young
down a hallway and kicked open her bedroom door. [Petitioner] and Ms.
Young struggled in the bedroom. A shot was fired inside the bedroom,
likely injuring Ms. Young's back from the action of the gun and burning
Ms. Young's hand. The bullet passed through the closed bedroom door
and into the ceiling in the hallway outside. Ms. Young fled the bedroom,
but [Petitioner] pursued her into the hallway. [Petitioner] likely smashed
her head into the bedroom's doorframe, leaving behind skin, hair, and
blood. [Petitioner] then grabbed her by her hair as she lay on the floor,
and he fired a fatal shot into her head above her right ear. This fatal shot
was likely fired as she attempted to shield her head with her left hand,
which was shot through the palm. [Petitioner] then returned to the
kitchen, where he either cleared a jam in the gun or reloaded it. He fired
a fatal shot under Ms. Woods' chin and into her head at close range, and
he shot Ms. Horne in the face and arm. [Petitioner] left the home, cut the
telephone line outside, and then fled. Ms. Young and Ms. Woods died of
their wounds. Ms. Horne was badly injured, but she managed to walk
from house to house down the street seeking someone to call for help
before she eventually collapsed; she survived, but with permanent
injuries, including deafness in one ear.

Id. at 171-72.

II. Discussion

A. Habeas Corpus Standard of Review

Pursuant to 28 U.S.C. § 2254, a federal court may issue a writ of habeas corpus

on behalf of a person held in custody pursuant to a judgment of a state court if that

person is held in violation of his rights under federal law.  28 U.S.C. § 2254(a).  This

power is limited, however, because § 2254(d) mandates deference to claims that have

3
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been “adjudicated on the merits in State court proceedings.”  Under § 2254(d), a

habeas corpus application 

shall not be granted with respect to [such a] claim . . . unless the
adjudication of the claim:

(1) resulted in a decision that was contrary to, or involved an
unreasonable application of, clearly established Federal law, as
determined by the Supreme Court of the United States; or

(2) resulted in a decision that was based on an unreasonable
determination of the facts in light of the evidence presented in the State
court proceeding.

This standard is  “difficult to meet,” Harrington v. Richter, 562 U.S. 86, 102

(2011), and “highly deferential” demanding “that state-court decisions be given the

benefit of the doubt,” Woodford v. Visciotti, 537 U.S. 19, 24 (2002) (citation and

internal quotation marks omitted), and requiring the petitioner to carry the burden of

proof.  Cullen v. Pinholster, 131 S. Ct. 1388, 1398 (2011) (citing Visciotti, 537 U.S.

at 25.  Petitioner “must show that the state court’s ruling on the claim being presented

in federal court was so lacking in justification that there was an error well understood

and comprehended in existing law beyond any possibility for fairminded

disagreement.” Harrington, 562 U.S. at 102-03.  In Pinholster, the Supreme Court

further noted

that review under § 2254(d)(1) is limited to the record that was before the
state court that adjudicated the claim on the merits.  Section 2254(d)(1)
refers, in the past tense, to a state-court adjudication that “resulted in” a

4

Case 2:12-cv-00051-WBH   Document 52   Filed 07/28/16   Page 4 of 68

Pet. App. 108



AO 72A
(Rev.8/82)

decision that was contrary to, or “involved” an unreasonable application
of, established law.  This backward-looking language requires an
examination of the state-court decision at the time it was made.  It follows
that the record under review is limited to the record in existence at that
same time i.e., the record before the state court.

Pinholster, 131 S. Ct. at 1398; see also Lockyer v. Andrade, 538 U.S. 63, 71-72 (2003)

(noting that state court decisions are measured against Supreme Court precedent at “the

time the state court [rendered] its decision.”).

In Williams v. Taylor, 529 U.S. 362 (2000), the Supreme Court analyzed how

federal courts should apply § 2254(d). To determine whether a particular state court

decision is “contrary to” then-established law, this Court considers whether that

decision “applies a rule that contradicts [such] law” and how the decision “confronts

[the] set of facts” that were before the state court.  Id. at 405, 406 (2000).  If the state

court decision “identifies the correct governing legal principle” this Court determines

whether the decision “unreasonably applies that principle to the facts of the prisoner’s

case.”  Id., at 413.  This reasonableness determination is objective, and a federal court

may not issue a writ of habeas corpus simply because it concludes in its independent

judgment that the state court was incorrect.  Id. at 410.  In other words, it matters not

that the state court’s application of clearly established federal law was incorrect, so

long as that misapplication was objectively reasonable.  Id. (“[A]n unreasonable

application of federal law is different from an incorrect application of federal law.”). 

5
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An application of federal law is reasonable “so long as fairminded jurists could

disagree on the correctness of the state court’s decision.”  Harrington, 562 U.S. at 102

(internal quotation marks omitted); see Landers v. Warden, Atty. Gen. of Ala., 776

F.3d 1288, 1294 (11th Cir. 2015).

This Court’s review of Petitioner’s claims is further limited under § 2254(e)(1)

by a presumption of correctness that applies to the factual findings made by state trial

and appellate courts.  Petitioner may rebut this presumption only by presenting clear

and convincing evidence to the contrary.  

B. Discussion of Petitioner’s Claims

1. Ground 1: Ineffective Assistance of Counsel

Petitioner first raises thirteen distinct claims of ineffective assistance of counsel. 

The standard for evaluating claims of ineffective assistance of counsel is set forth in

Strickland v. Washington, 466 U.S. 668 (1984).  The analysis is two-pronged, and the

court may “dispose of the ineffectiveness claim on either of its two grounds.”  Atkins

v. Singletary, 965 F.2d 952, 959 (11th Cir. 1992); see Strickland, 466 U.S. at 697

(“There is no reason for a court deciding an ineffectiveness claim . . . to address both

components of the inquiry if the [petitioner] makes an insufficient showing on one.”).

6
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Petitioner must first show that “in light of all the circumstances, the identified

acts or omissions were outside the wide range of professionally competent assistance.”

Strickland, 466 U.S. at 690.  The court must be “highly deferential,” and must “indulge

in a strong presumption that counsel’s conduct falls within the wide range of

reasonable professional assistance.”  Id. at 689.  Furthermore, a strategic decision will

amount to ineffective assistance “only if so patently unreasonable that no competent

attorney would have chosen it.”  Kelly v. United States, 820 F.2d 1173, 1176 (11th Cir.

1987) (quotations and citations omitted).  

In order to meet the second prong of the test, Petitioner must also demonstrate

that counsel’s unreasonable acts or omissions prejudiced him.  Strickland, 466 U.S. at

694.  That is, Petitioner “must show that there is a reasonable probability that, but for

the counsel’s unprofessional errors, the result of the proceeding would have been

different.  A reasonable probability is a probability sufficient to undermine confidence

in the outcome.”  Id. 

a. Petitioner’s Claim that Trial Counsel Failed to Properly Investigate and

Present Mitigation Evidence

7
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Petitioner first argues that trial counsel failed to sufficiently investigate and

properly present mitigation evidence during the penalty phase of the trial.   From the

age of seven until he was twenty, Petitioner lived with his family in the New York

area, but, according to Petitioner, trial counsel’s investigation of what occurred during

this period and his presentation of evidence about it at the penalty phase of Petitioner’s

trial was inadequate.  Petitioner contends that, during that period he was growing up

in the New York area, his mother neglected him, he was raped repeatedly by a teenage

boy, and he was physically and mentally abused by one of his mother’s boyfriends. 

For a while, Petitioner and his mother and sister lived with Petitioner’s aunt and the

aunt’s boyfriend.  Petitioner claims that the aunt and the boyfriend mistreated him and

that the boyfriend’s sons bullied him (one of the boyfriend’s sons, Earl, is the one who

allegedly raped Petitioner).  Petitioner also claims that trial counsel also failed to

discover that Petitioner’s sister had been molested by a drunk, drug-addicted relative. 

Petitioner claims that he was also a target of bullies at the schools that he attended in

the New York area and that Petitioner’s mother got mad at Petitioner because he would

not fight back when bullied.1

1 Petitioner also provides a lengthy personal history beginning from the birth of
his parents.  Little of this narrative, however, is particularly compelling or implicates
the matters at issue in this case.

8
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Petitioner contends that there were numerous “red flags” in the information that

trial counsel had, most notably the report of a psychologist, which should have spurred

them to investigate Petitioner’s years in the New York area more closely.  According

to Petitioner, as a result of these red flags, trial counsel should have hired a social

worker who could have performed family interviews with a better eye at developing

mitigating information.  Petitioner also claims that trial counsel failed to provide the

psychologist with the information necessary to complete an accurate assessment of

Petitioner’s mental health.

The state habeas corpus court granted relief on this claim, holding that “[t]rial

counsel failed to conduct an adequate background investigation and failed to prepare

and present an adequate mitigation case.”  [Doc. 20-5 at 27].  In reversing the trial

court’s grant of relief, the Georgia Supreme Court, after correctly identifying the

Strickland standard, discussed its reasoning as follows:

We begin our analysis of the assistance trial counsel rendered by
summarizing their pre-trial preparations.  Counsel focused much of their
efforts on supporting a possible defense theory that was based on the
allegedly-spontaneous nature of the murders, and they attempted to
prepare evidence of [Petitioner]’s background and mental state that would
support their theory that he had acted impulsively and out of character.
Counsel testified that they believed that the “domestic circumstances of
the case” could possibly support a verdict of voluntary manslaughter, and
they pressed the State to consider a plea bargain to life without parole
based on this characterization of the murders.
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Trial counsel met repeatedly with [Petitioner], his mother, and his sister,
and the record makes clear that counsel discussed [Petitioner]’s childhood
background with them extensively, despite the fact that counsel believed
that a sound strategy would be to focus on [Petitioner]’s character as an
adult.  Counsel found [Petitioner]’s sister to be a more-reliable source of
information than his mother.  Contrary to [Petitioner]’s argument, it is
simply not correct that trial counsel ignored information from the years
during [Petitioner]’s childhood when he lived in New York and New
Jersey, although we acknowledge that they relied  heavily on [Petitioner],
his mother, and his sister to provide information about that portion of
[Petitioner]’s life.  Counsel testified that they also contacted jail staff,
[Petitioner]’s former co-workers, and numerous other potential witnesses. 
Counsel obtained funds for a private investigator, and counsel testified
that they closely monitored the investigator’s progress and that the
investigator “concentrated about 65 percent of his efforts on mitigation
witnesses.”  The investigator testified that he was relatively inexperienced
in mitigation investigations; however, we note that trial counsel retained
ultimate responsibility for the defense strategy.

Counsel had [Petitioner] examined by a psychiatrist.  The psychiatrist’s
report stated that [Petitioner]’s mother had been “battered” by
[Petitioner]’s father and that [Petitioner] had been “abandoned” by his
father, had been “picked on” as a child because he was on welfare, and
was currently depressed and remorseful.  However, the psychiatrist’s
report also unflatteringly indicated that [Petitioner] had been suspended
from school numerous times for fighting, that [Petitioner] had battered his
ex-wife and his girlfriend, and that [Petitioner] had a diagnosis of
alcoholism, polysubstance abuse, and a personality disorder that included
“antisocial” features.  The psychiatrist’s report indicated a sexual history
that was unremarkable, except perhaps for the fact of [Petitioner]’s
promiscuity with women.  After concluding that the psychiatrist’s report
was potentially harmful to the defense on the whole, counsel eventually
arranged for [Petitioner] to be examined repeatedly by a psychologist in
an effort to get [Petitioner] to open up more about his background, to
prepare [Petitioner] emotionally to testify well, and to prepare the
psychologist’s possible trial testimony, which is outlined below.  Before
having [Petitioner] examined,  counsel briefed the psychologist on what
their investigation had revealed about [Petitioner], and the psychologist
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never expressed to counsel any concern that additional information was
necessary to his conclusions.

Counsel and their investigator made reasonable attempts to contact a
person who reportedly had served as a personal mentor to [Petitioner]
when he lived in the Northeast, to contact members of [Petitioner]’s
extended family through [Petitioner]’s mother, and to obtain
[Petitioner]’s school records and childhood psychological records.
Counsel considered hiring a social worker but concluded that there was
no need for one in the light of the preparation that they, their investigator,
and their psychologist were doing.

At trial, counsel presented the following evidence: In the guilt/innocence
phase, counsel presented testimony from an investigator to explain that
Ms. Young had not referred to the incident where [Petitioner] kidnapped
her and had sex with her as a “rape” and that [Petitioner] had beaten her
with his fist rather than with a gun during that incident.  [Petitioner]’s
sister testified about [Petitioner]’s background in an effort to show
[Petitioner]’s good character, his past good treatment of Ms. Young, and
his distress at the time of the murders.  Trial counsel then concluded the
guilt/innocence phase with testimony from [Petitioner] himself, in which
he described his history with Ms. Young, gave explanations about his
alleged past abuse of her that were more favorable to himself than the
State’s evidence about those incidents, and explained how he had reacted
impulsively to Ms. Woods’ insulting comment to him about Ms. Young’s
no longer wanting to be in a relationship with him.  At the conclusion of
the guilt/innocence phase, counsel argued to the jury that [Petitioner] had
“snapped.”

In the sentencing phase, trial counsel attempted to carry forward their
theme about [Petitioner]’s good character through the following
witnesses: several of [Petitioner]’s former co-workers; a detention officer
who had formed a favorable opinion of [Petitioner]; a volunteer minister
who explained [Petitioner]’s good behavior in the jail and his potential to
minister to other inmates; a pastor who described [Petitioner] as
“dependable” and “sincere” and as being remorseful for his crimes; a
friend who had known [Petitioner] for ten years who spoke favorably of
[Petitioner]’s lack of a bad temper, his involvement with his children, and
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his respect for his mother; [Petitioner]’s ex-wife who described
[Petitioner] as being quiet, rarely abusive, and involved with his children;
[Petitioner]’s ex-wife’s new husband who described [Petitioner] as being
“the perfect father”; [Petitioner]’s half-sister who described him as being
“a kind, loving person” who did not lose his temper; and a former
girlfriend who described [Petitioner] as not being abusive and as being
fearful of getting hurt emotionally.  [Petitioner]’s sister testified about her
father’s abuse of [Petitioner]’s mother, including stomping on her and
causing her to miscarry, and about how [Petitioner] had attempted to
protect her.  Contrary to [Petitioner]’s current description of the portion
of his life he spent in the Northeast after [Petitioner]’s mother’s divorce,
[Petitioner]’s sister described her memories of that time period as “pretty
good.”  However, she explained that [Petitioner] was bullied in school
and that his mother “tried to make him be a man.”  She also outlined
[Petitioner]’s life in general terms, including things such as how he had
helped his mother with her nursing care business, was close to his mother,
and was involved in church as a child.  She explained that [Petitioner] had
been under stress because he feared that he was losing his children and
because his aunt had recently died.

Counsel presented the testimony of a psychologist who had evaluated
[Petitioner] repeatedly.  The psychologist testified that [Petitioner]
showed elevated scores for “paranoia,” “hysteria,” poor impulse  control,
exaggerated masculinity, depression, and anxiety.  He stated that
[Petitioner] had been in special education classes since the fourth grade
for reasons other than his behavior.  He explained that [Petitioner] had
suffered from a sense of helplessness because he had been unable to
protect his mother from abuse first by his father and later by his mother’s
boyfriend.  He described how [Petitioner] had reacted to being belittled
by Ms. Woods on the day of the murders and had gone into a dissociative
state as a result of the incident.

Finally, trial counsel presented testimony from [Petitioner]’s mother.  She
explained that her ex-husband had abused her severely, even stomping on
her and causing her to miscarry, and that [Petitioner] had tried to protect
her.  She outlined her and [Petitioner]’s life histories, and she included
some discussion of the period during which [Petitioner] lived in the
Northeast.  She explained how she had once spanked [Petitioner] in front
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of his friends at school, and she discussed [Petitioner]’s academic
problems.  Her testimony concluded with a plea as a mother for
[Petitioner]’s life to be spared.

In light of the summary of trial counsel’s efforts outlined above and in
light of our plenary review of the trial and habeas records, we conclude
that it is simply not correct that trial counsel failed to investigate
[Petitioner]’s background, including the period he spent in the Northeast.
Counsel did such an investigation, but they reasonably relied on
[Petitioner] and his immediate family members to reveal that information.

We now turn to the evidence that trial counsel allegedly should have
discovered that they did not. The habeas court concluded that trial
counsel performed deficiently in preparing for the sentencing phase. 
[Petitioner] argues that trial counsel failed to discover evidence falling
mainly into two categories,2 information about the portion of
[Petitioner]’s life that he spent in the Northeast and information available
through an independent forensic expert.  As we explained above in our
general discussion of the applicable standards of review, our assessment
of how a jury might have reacted to the additional evidence that
[Petitioner] has presented in the habeas court is an assessment of the legal
question of prejudice, which we perform de novo.

The habeas court found that trial counsel performed deficiently in their
efforts to discover “testimony and records documenting Petitioner’s
childhood in the New York City area.”  The habeas court assumed that
[Petitioner] was psychologically harmed by being sometimes left by his
mother unsupervised or in the care of unreliable or unsavory persons,

2 In a footnote, the Georgia Supreme Court stated: 

We also note the evidence that [Petitioner] was born prematurely;
however, like the habeas court apparently did, we find nothing
compelling about this evidence and the speculative possibility that it
could have had lasting effects on his mental state.

Morrow, 717 S.E.2d at 175 n.2.
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including [Petitioner]’s blind grandfather together with another man who
was known to drink.  However, our review of the record reveals that a
jury would have found this characterization of how [Petitioner] himself3

was ever harmed to be overstated, and we also note that the jury actually
did hear testimony at trial about how [Petitioner] and his sister would
sometimes be left alone while their mother was away.  The habeas court
noted that testimony at trial indicated that [Petitioner]’s mother moved to
the Northeast to escape her badly abusive husband, but it found that new
evidence suggested that the move was also partly motivated by sexual
abuse [Petitioner]’s sister had suffered.  However, [Petitioner]’s sister
testified that she did not tell [Petitioner] about the abuse until after he was
arrested, meaning it could not have affected his conduct during the
murders.  The habeas court notes testimony that, when [Petitioner] was
living in his aunt’s home in Brooklyn, his aunt and her boyfriend were
unkind to him and his sister and disciplined them harshly and that the
other children in the home bullied him.  We find this new testimony to be
less than compelling as alleged proof of trial counsel’s failings and
resulting prejudice, particularly because testimony was actually presented
at trial about how [Petitioner] had been bullied often as a child and had
been punished by his mother for not standing up for himself and for
misbehaving.

[Petitioner] presented evidence in the habeas court suggesting that he had
been raped by his cousin as a child.  However, we note that [Petitioner]
never reported any such rapes pre-trial to his counsel or to the mental
health experts who questioned him about his background, including his
sexual history.  We disagree with the habeas court’s suggestion that trial

3  In a footnote, the Georgia Supreme Court stated:

[Petitioner]’s sister testified in the habeas court that the sighted man once
molested her. However, there is no evidence that she ever disclosed this
to trial counsel pre-trial during their numerous consultations with her, and
there is no evidence that [Petitioner] had any knowledge of the incident
prior to his crimes.

Morrow, 717 S.E.2d at 175 n.3.
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counsel should have been alerted to the alleged rapes simply because
[Petitioner] was known to wet the bed and to have some adjustment
problems as a child or because the alleged perpetrator had once allegedly
attempted to molest another cousin on a dare.  Finally, although we do
not find that counsel performed deficiently in failing to discover
[Petitioner]’s alleged rapes, particularly because [Petitioner] himself
never made such allegations pre-trial, we also note with regard to any
resulting prejudice that [Petitioner]’s only direct evidence of the alleged
rapes even in the habeas court was his own statement to a psychologist.
We have said the following about such circumstances:

Although an expert witness may rely on the statements of
others in forming his or her expert opinions, those opinions
should be given weight only to the extent that the statements
upon which they rely are themselves found to have been
proven reliable.  An expert witness must not be permitted to
serve merely as a conduit for hearsay. Therefore, in
considering whether a jury in reasonable probability would
have been swayed by additional testimony not presented by
counsel, we do not assume the correctness of the facts
alleged in the experts’ affidavits but, instead, we consider
the experts’ testimony in light of the weaker [evidence]
upon which that testimony, in part, relied.

Whatley v. Terry, 668 S.E.2d 651 (Ga. 2008) (footnotes omitted).  Thus,
we conclude that the testimony of [Petitioner]’s expert about
[Petitioner]’s recent allegations about the rapes would not have been
given great weight by the jury.

The habeas court highlighted [Petitioner]’s evidence suggesting that his
mother had dated a man who was “cruel and controlling,” would force
[Petitioner] to help him do his janitorial work, would punish [Petitioner]
with a belt, and would abuse [Petitioner]’s mother.  We note, however,
that trial counsel did present testimony at trial from a psychologist
showing that the boyfriend had been abusive to [Petitioner]’s mother and
had once cruelly mocked [Petitioner] when he attempted to defend his
mother with a baseball bat.
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The habeas court notes evidence presented in the habeas court suggesting
one of [Petitioner]’s mother’s later boyfriends might have sexually
abused [Petitioner]’s sister.  However, our review of the record does not
reveal that [Petitioner] was ever aware of this alleged abuse; therefore, it
would not have affected the jury’s assessment of his moral culpability in
the murders if it had been presented at trial.

Although we do not enumerate all of the examples here, we note that
much of the habeas court’s order is simply a recitation of the same basic
life history that was outlined for the jury at trial.

Finally, the habeas court discusses the new testimony presented by the
psychologist who testified at [Petitioner]’s trial. The habeas court found
that the psychologist’s testimony would have been enhanced if the
psychologist had been aware of the additional alleged emotional traumas
that [Petitioner] had faced as a child.  As we have outlined above, the
psychologist’s trial testimony reveals that his pre-trial evaluation of
[Petitioner] through repeated interviews with him was thorough, and his
trial testimony set forth a compelling picture for the jury.  We find that
the additional matters discussed above, including such things as
[Petitioner]’s having been treated badly in his aunt’s home and the
additional evidence of his having been mistreated by his mother’s
boyfriend, would not have significantly enhanced the psychologist’s trial
testimony in the eyes of the jury.  As to [Petitioner]’s essentially-
unsubstantiated claim of rape, our discussion above demonstrates that
trial counsel did not perform deficiently regarding those allegations
because [Petitioner] never revealed them pre-trial and that those
allegations, which are based essentially on only [Petitioner]’s own report,
would have been regarded as suspect by the jury even if we were to
assume that they should have been discovered pre-trial.

Morrow, 717 S.E.2d at 173-77 (headings omitted, footnotes 4 and 5 omitted).

In attempting to demonstrate that this Court should not defer to the state court

ruling under § 2254(d), Petitioner argues extensively about what trial counsel failed

to do and how the Georgia Supreme Court glossed over these failures.  Petitioner first
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focuses on the report of Dr. Dave Davis, the psychiatrist who wrote the report that the

Georgia Supreme Court discussed in the passage quoted above.  According to

Petitioner, that report contained numerous “red flags” that should have alerted counsel

to investigate Petitioner’s life while he was living in the New York area.  

Petitioner contends that trial counsel should have hired a social worker, that

counsel started their investigation into penalty phase evidence too late, and that

counsel should have extended their investigation into Petitioner’s childhood beyond

merely talking to Petitioner’s mother and sister.  Petitioner further argues that the

discussions with the mother and sister were not as extensive as the state court made

them out to be.

Solely for the purpose of this discussion, this Court is willing to concede that

there were lapses in trial counsel’s investigation of Petitioner’s life in the New York

area.  Trial counsel was not, however, at fault for these lapses, and this Court disagrees

with Petitioner’s argument that the Georgia Supreme Court’s decision as it relates to

whether Petitioner has demonstrated that he was prejudiced is not entitled to deference

under § 2254(d).  Presumably, the most powerful evidence that trial counsel

purportedly missed is the fact that Petitioner was raped by a teenage boy.  As quoted

above, the Georgia Supreme Court found that Petitioner “never reported any such

rapes pre-trial to his counsel or to the mental health experts who questioned him about
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his background, including his sexual history.”  Morrow, 717 S.E.2d at 176.  Indeed,

trial counsel, the investigator and the psychologist all testified that Petitioner never told

them about being raped.  Trial counsel specifically testified that he asked about sexual

abuse and was told that it did not happen, [Doc. 16-24 at 109], and that he knew

nothing about sexual abuse, and if they had learned about it, they would have moved

“heaven and earth to go find it.”  [Id. at 108].  Moreover, as Petitioner and the boy who

raped Petitioner were the only two people who knew about the rape, no amount of

investigation by trial counsel would have uncovered the rape unless Petitioner had told

trial counsel about it.

Petitioner has presented no argument or evidence to overcome the presumption

of correctness that the Georgia Supreme Court’s findings enjoy under § 2254(e)(1). 

As such, this Court is bound by the finding that Petitioner never told his trial counsel

or the psychological expert about any sexual abuse.  According to the Eleventh Circuit,

“[b]ecause information about childhood abuse supplied by a defendant is extremely

important in determining reasonable performance, when a petitioner does not mention

a history of physical abuse, a lawyer is not ineffective for failing to discover or to offer

evidence of abuse as mitigation.”  Stewart v. Sec’y, Dep’t of Corr., 476 F.3d 1193,

1211 (11th Cir. 2007) (citation, quotations and alterations omitted).  This Court is thus

bound by the state court’s decision that trial counsel was not ineffective for failing to
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discover, investigate and present evidence regarding the fact that Petitioner was raped

when he was a boy.

Regarding the rest of the evidence that Petitioner presented in the state habeas

corpus proceeding, it is clear that Petitioner had a difficult childhood.  However, the

evidence of abuse that Petitioner suffered as a child was presented at Petitioner’s trial,

and the additional evidence that Petitioner points to that he claims would have made

a difference at the trial was hidden from trial counsel by Petitioner, his mother and his

sister.  Trial counsel testified that he knew that Petitioner had been beaten as a child

and that he had questioned Petitioner and his family about that abuse, but they

indicated that the abuse was more along the lines of a spanking, and hid “the degree

of the abuse” Petitioner suffered, [Doc. 16-29 at 64-65], and they did not mention any

abuse by Petitioner’s aunt’s boyfriend.  While, Petitioner decries the supposedly

inadequate investigation that trial counsel undertook to find mitigation evidence, it is

clear that Petitioner and his family bear significant responsibility for the fact that trial

counsel did not learn about the episodes (or he did not learn about the severity of the

episodes) that Petitioner presented in the state habeas corpus court.  Trial counsel

asked about abuse, and the abuse that Petitioner described, other than that inflicted

upon Petitioner’s mother by Petitioner’s father, was fairly minor.  As such, trial
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counsel cannot be faulted for failing to assign limited resources and limited time to an

investigation that did not appear to be likely to produce useable or helpful evidence.

Because the reasonableness of counsel’s acts (including what
investigations are reasonable) depends critically upon information
supplied by the petitioner or the petitioner’s own statements or actions,
evidence of a petitioner’s statements and acts in dealing with counsel is
highly relevant to ineffective assistance claims.  An inquiry into counsel’s
conversations with the petitioner may be critical to a proper assessment
of counsel’s investigation decisions, just as it may be critical to a proper
assessment of counsel’s other litigation decisions.  When a defendant has
given counsel reason to believe that pursuing certain investigations would
be fruitless or even harmful, counsel’s failure to pursue those
investigations may not later be challenged as unreasonable.

Chandler v. United States, 218 F.3d 1305, 1318-19 (11th Cir. 2000) (quotations,

alterations, and citations omitted).

Trial counsel did present evidence that Petitioner had been bullied at school,

[Doc. 15-9 at 76], and the evidence that Petitioner’s sister had been sexually molested

as a young girl is irrelevant because Petitioner was not aware of it until after he

committed his crimes.

Petitioner takes exception to the Georgia Supreme Court’s statement that trial

counsel concluded that a social worker was not necessary.  Rather, according to

Petitioner, trial counsel fully intended to hire a social worker, and they simply botched

the effort.  Trial counsel specifically testified, however, that the reason that they did

not hire a social worker was because, “with a combination of what [the psychologist]

was doing and the mitigation evidence that [the investigator] was finding, we didn’t
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know how much more a social worker or a mitigation expert would be able to

provide.”  [Doc. 16-23 at 22].  This Court also points out that Petitioner discusses at

length the fact that trial counsel failed to hire a social worker or mitigation specialist

and instead relied on their investigator to develop the penalty phase evidence.  Even

if this Court were to concede that a social worker would have been better at

investigating and developing mitigating evidence, however, that fact is irrelevant to the

ineffective assistance claim because the inquiry is focused on the evidence that was

and was not presented at the penalty phase, not the manner in which the evidence was

or was not gathered,4 and Petitioner has failed to establish the unreasonableness of the

Georgia Supreme Court’s conclusion that the investigation and presentation of

evidence at the penalty phase was constitutionally adequate.

In several passages of his final brief, Petitioner argues that his crimes were not

serious enough to merit the death penalty.  According to Petitioner, his crimes were not

premeditated and did not involve torture or monetary gain.  Rather, he contends that

his crimes were emotionally fueled, resulting from his anguish at losing Ms. Young’s

affections and his rage at Ms. Woods’ taunting.  Petitioner uses terms like “immediate

4  This same rationale applies to Petitioner’s extended argument that trial counsel
waited too long to begin collecting mitigation evidence and preparing a case to present
at the penalty phase.
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reaction” and “spontaneous” to describe his crimes and asserts that his mental state was

“compromised.”  

Petitioner relates these arguments to his claim that trial counsel failed to

properly present his case in mitigation by noting that, because his crimes were not

particularly serious on the spectrum of death-eligible murders, the jury would have

been much more likely to opt for a life sentence if it had been exposed to just some of

the mitigating evidence purportedly overlooked by trial counsel, lessening his burden

to show prejudice.5  This Court would agree with Petitioner’s characterizations of his

crimes if he had stopped after shooting Ms. Woods.  He did not, however, stop.  

It is clear that, at some point, Petitioner made the decision that he was going to

kill all three women in the home, and the evidence presented at Petitioner’s trial would

support a jury finding that Petitioner had planned to kill at least Ms. Young even

before he arrived.  The evidence at Petitioner’s trial indicated that Ms. Young believed

that Petitioner was a threat to kill her.  After a phone conversation during which Ms.

Young told Petitioner to leave her alone, Petitioner went to Ms. Young’s home, kicked

down the door and entered carrying a loaded gun.  Although Petitioner may have had

a plausible explanation for having the gun for his own safety, the jury was not bound

5 As is discussed below, Petitioner also relates these arguments to his claim that
his sentence was constitutionally disproportionate.
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to believe him.  Moreover, even if Petitioner had no intent to harm anyone when he

arrived at Ms. Young’s home, the evidence strongly supports the conclusion that, as

soon as he shot Ms. Woods, he formed the intent to kill the women.  As described by

the Georgia Supreme Court, after he shot Ms. Woods, he shot Ms. Horne, chased down

Ms. Young, bashed her head against a doorframe to disable her, killed Ms. Young by

shooting her in the head, and then returned to the kitchen to kill Ms. Woods by

shooting her in the head and to attempt to kill Ms. Horne by shooting her in the face. 

When Petitioner went back into the kitchen and shot Ms. Woods in the head and Ms.

Horne in the face, both women were conscious but lying prone because he had disabled

them by shooting them earlier.  Petitioner first shot Ms. Woods in the head.  It is not

clear whether Ms. Woods was pleading for her life or simply cowering in fear when

Petitioner killed her.  Petitioner then went to shoot Ms. Horne, who was just a high

school student at the time.  She attempted to shield herself with her arm, and Petitioner

shot her in the arm.  Petitioner then shot her in the side of her face, just in front of her

ear.  This Court thus finds that terms like cold-blooded, methodical and designed better

describe Petitioner’s actions that day, and that Petitioner was in a compromised mental

state is self-evident from his actions but does nothing to mitigate his behavior.  The

fact that Ms. Young’s two children were present at the time of the murderous rampage

only adds to the horrific nature of Petitioner’s crimes.  Accordingly, this Court
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disagrees with Petitioner’s contention that the jury would have viewed Petitioner as

less deserving of a death sentence based on the nature of his crimes.  

In summary, this Court concludes that Petitioner has failed to establish that this

Court should not defer under § 2254(d) to the state court conclusion that Petitioner

failed to demonstrate that his trial counsel was ineffective in investigating and

presenting his case in mitigation at the penalty phase of the trial.

b. Trial Counsel’s Failure to Retain a Forensic Expert

In his next enumeration of trial counsel ineffectiveness, Petitioner claims that

he was prejudiced by his counsel’s failure to obtain a forensic expert.  At his state

habeas corpus hearing, Petitioner presented an expert who testified (1) that Ms. Woods

was standing when Petitioner shot her in contrast to the state’s evidence indicating that

all three women were seated when Petitioner opened fire, (2) that certain nonlethal

injuries to Ms. Young’s head occurred when Petitioner shot Ms. Young rather then

when he pistol whipped her or bashed her head into a door frame, and (3) that

Petitioner did not reload his gun, countering the state’s evidence to the contrary.

In rejecting these claims, the Georgia Supreme Court discussed Petitioner’s

claims as follows:

We find that, even assuming the correctness of this expert’s new
testimony, there is no substantial prejudice as to either phase of
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[Petitioner]’s trial arising out of trial counsel’s failure to present similar
testimony.

First, the expert claims that the evidence at the crime scene shows that
Ms. Woods was standing rather than sitting when [Petitioner] shot her,
causing her to fall backwards over a chair. Although this testimony would
have tended at trial to confirm [Petitioner]’s version of how the three
victims were arranged in the room when he started shooting them, it
would not have had a significant impact on the jury in light of the fact
that the evidence was clear that [Petitioner] began shooting simply
because he was upset by what Ms. Woods had said to him rather than
because of any threat he sensed. In fact, Ms. Horne herself testified at
trial in a manner consistent with [Petitioner]’s new expert testimony, as
she claimed that she “remember[ed] Tonya falling back in the chair.”
Thus, we conclude that trial counsel’s failure to obtain expert testimony
like this was not prejudicial.

Second, [Petitioner]’s new expert has testified, contrary to the extensive
expert testimony at trial, that Ms. Young’s hand was shot through during
the struggle in her bedroom and that the shot then grazed her forehead.
This contrasts with the State’s evidence at trial showing that a shot was
fired inside the bedroom but did not strike Ms. Young, that Ms. Young’s
forehead likely was injured when her head struck a doorframe during the
struggle, and that [Petitioner] then injured Ms. Young’s hand when he
shot through it and into the side of her head as she shielded herself.
[Petitioner] actually relied on the State’s testimony showing that the
injury to Ms. Young’s forehead was not from a gunshot to argue to the
jury that the injury could have been simply the result of a fall.  Our
review of [Petitioner]’s new expert testimony leads us to conclude that
[Petitioner] cannot show prejudice for two reasons.  First, we believe that
the jury would, like us, favor the testimony of the State’s experts upon
reviewing the two contrasting accounts of precisely how the struggle with
Ms. Young transpired prior to the final shot to her head.  Second, even if
the jury chose to believe the version of events set forth by [Petitioner]’s
new expert, that version would not be significantly mitigating, because
it still depicts [Petitioner] as having struggled with Ms. Woods [sic] for
the gun in the bedroom, chasing her as she fled into the hallway, grabbing
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her by her hair as she lay helpless on the floor, and shooting her in the
head.

Finally, [Petitioner]’s new expert testified that the clicking sound heard
by Ms. Horne and the unspent bullet on the floor next to Ms. Woods’ feet
could have been the result of [Petitioner]’s clearing a jam in his gun
rather than his reloading. We find this testimony not to be mitigating for
two reasons.  First, the testimony would have been essentially cumulative
of similar testimony from an expert for the State, which the State even
highlighted in its closing argument.  Second, regardless of whether
[Petitioner] was clearing a jam in his gun or reloading, it is clear that he
was taking active steps to prepare his gun to continue his murderous
rampage.

Humphrey v. Morrow, 717 S.E.2d 168, 177 (Ga. 2011) (footnote omitted).

At the outset, this Court finds that the forensic evidence that Petitioner claims

that trial counsel should have presented at his trial to be wholly underwhelming. 

Whether Ms. Woods was sitting or standing when Petitioner shot her, whether

Petitioner hit or shot Ms. Young in the head, and whether Petitioner reloaded his gun

during his rampage does nothing to change the nature of his actions in a significant

manner, and it certainly does nothing to mitigate his guilt.

Petitioner argues that his forensic expert’s testimony would have corroborated

his own testimony that differed from the description of events provided by the state’s

evidence thus making his overall testimony more believable to the jury.  The

discrepancies between Petitioner’s testimony and the state’s evidence that would have
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been addressed by the forensic expert’s testimony, however, are not material when

compared to other, more significant discrepancies.

For example, Petitioner testified that he did not hit Ms. Young during two

arguments that he had with her prior to the murders, but the evidence demonstrates that

he did hit her on these occasions.  Additionally, on the morning of the murders,

Petitioner called Ms. Young before he arrived at her home.  He testified that the

conversation was pleasant – that he had asked her whether they could get back together

as a couple and that Ms. Young responded that they could discuss it.  Based on the

evidence at Petitioner’s trial, however, it is clear that during that phone call Petitioner

shouted at Ms. Young and that she hung up on him.  Petitioner further testified that

when he arrived at Ms. Young’s home that morning, he knocked on the door and Ms.

Young let him in when the evidence shows that he kicked in the door and entered the

home without an invitation.  Petitioner testified that after he shot Ms. Young, he left

the house, while the evidence demonstrated that he returned to the kitchen and shot

Ms. Woods and Ms. Horne.  Indeed, at one point during his testimony, Petitioner

indicated that he shot Ms. Woods and Ms. Horne only once each, when it was clear

that the women had been shot multiple times.  Finally, Petitioner also testified that at

the time he did not believe that Ms. Young wanted to leave him, but if that was the

case, killing her was entirely senseless.
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This Court finds that Petitioner’s testimony on these points is much more likely

to have left negative impressions with the jury in comparison to the three issues to

which the forensic expert’s testimony relates.  As such, Petitioner has failed to

demonstrate that he was prejudiced by trial counsel’s failure to use a forensic expert

during Petitioner’s trial.

This Court is further not swayed by Petitioner’s arguments that the Georgia

Supreme Court’s conclusion was unreasonable.  Petitioner first faults the state court

for failing to consider in its prejudice analysis the fact that during closing argument the

prosecutor repeatedly pointed out that Petitioner had lied.  In response, this Court notes

that the testimony of a forensic expert for the defense would not have changed the 

state’s closing argument.  Rather, the state would have attacked the expert testimony

along with Petitioner’s testimony.  Moreover, as discussed above, Petitioner’s

testimony was subject to challenge regarding matters that were much more material

than what the expert would have addressed.  As such, this Court’s confidence in the

outcome of Petitioner’s trial is not undermined by the expert testimony Petitioner

presented in the state habeas corpus proceedings.

c. Trial Counsel’s Failure to Object to Purported Prosecutorial Misconduct
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During the state habeas corpus hearing, Petitioner’s trial counsel testified that

during his closing argument for the penalty phase of the trial, the prosecutor did

something unusual:

At one point during his closing argument, and it almost wasn't even in
context, but at one point he stood in front of the jury and stood straight
up, stretched his arms out like this. I will stand up and demonstrate. He
just stretched out like this. And I was sitting behind him, but it was
almost, I mean the impression that I got was that it was like Christ on the
cross, and didn't say anything. And then just stood there for ten, fifteen
seconds. I noticed several of the jurors looking extremely uncomfortable,
most of them turned away, most of them crossed their arms. It was like
something I had never seen before and it was like no closing argument I
had ever done as a prosecutor. It was just strange. 

[Doc. 16-23 at 21].

The judge at the hearing then asked trial counsel, “And then did he ever say

anything to put that in context or – ?”  Trial counsel responded, “To connect it up, no.” 

 Nothing appears in the trial record to document that this happened, and despite the fact

that Petitioner raised this claim in his state habeas corpus petition, neither the state

habeas corpus court nor the Georgia Supreme Court discussed the matter, and

Respondent agrees that this claim is before this Court for de novo review.  

In the Eleventh Circuit, 

habeas relief is due to be granted for improper prosecutorial argument at
sentencing only where there has been a violation of due process, and that
occurs if, but only if, the improper argument rendered the sentencing
stage trial fundamentally unfair.  An improper prosecutorial argument has
rendered a capital sentencing proceeding fundamentally unfair if there is
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a reasonable probability that the argument changed the outcome, which
is to say that absent the argument the defendant would not have received
a death sentence.  A reasonable probability is one that is sufficient to
undermine confidence in the outcome.  The first step in analyzing any
sentence stage prosecutorial argument is to determine if it is improper,
because no matter how outcome-determinative it is a proper argument
cannot render the proceedings fundamentally unfair and therefore cannot
be the basis for a constitutional violation.

Romine v. Head, 253 F.3d 1349, 1366 (11th Cir. 2001)

In Cunningham v. Zant, 928 F.2d 1006, 1019-20 (11th Cir. 1991), the Eleventh

Circuit recounted a number of closing-remark improprieties the prosecutor had made,

including “numerous appeals to religious symbols and beliefs, at one point even

drawing an analogy to Judas Iscariot.”  From a review of the case law, it appears that

religious references in closing arguments at a penalty-phase closing argument are

improper when they are used to indicate a biblical or religious mandate for a  death

sentence.  E.g., Romine, 253 F.3d at 1366.

In this instance, we have what could be considered, at most, an oblique religious

message of unclear meaning.  As there is no reference to the prosecutor’s gesture in the

trial record, there is no way to determine what he said before and after the gesture.  The

only evidence we have regarding that is trial counsel’s statement that the prosecutor

did not say anything to put the gesture in context or connect it to his argument. 

Accordingly, the most that could be said about the gesture is that, completely out of

context, the prosecutor invoked the image of Jesus Christ on the crucifix, but it is
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entirely unclear what message the prosecutor intended to convey or how a particular

juror might interpret the gesture.  In Christian dogma, the story of Christ on the Cross

is one of mercy, forgiveness and redemption, and if jurors did interpret the gesture to

be a reference to Christ – which is by no means certain – there is an equal chance that

the meaning that they attached to that gesture was to consider mercy.  This Court thus

concludes that there is no reasonable probability that the prosecutorial argument (or

posturing) changed the outcome of the proceeding.  As a result, trial counsel cannot

be faulted for failing to raise an objection to the prosecutor’s antics.

d. Trial Counsel’s Failure to Move for a New Trial

In response to Petitioner’s argument that his trial counsel was ineffective for

failing to file a motion for a new trial, this Court credits Respondent’s argument that

trial counsel failed to file such a motion for strategic reasons, knowing that the trial

judge would deny the motion.  Moreover, Petitioner cannot demonstrate that he was

prejudiced by trial counsel’s failure to file the motion.  If the motion would have

succeeded, Petitioner would have had a successful claim to raise in his appeal, in his

state habeas corpus proceeding, or in this action which he has not demonstated.  In

other words, the failure to file a motion for a new trial is not a separate claim but relies

31

Case 2:12-cv-00051-WBH   Document 52   Filed 07/28/16   Page 31 of 68

Pet. App. 135



AO 72A
(Rev.8/82)

on a valid underlying claim for which Petitioner would separately be entitled to relief,

and Petitioner has failed to demonstrate such a claim.

e. Trial Counsel’s Failure to Properly Assert Petitioner’s Jury Composition

Claim

Petitioner additionally faults his trial counsel for failing to demonstrate that the

grand jury that indicted him and the petit jury that convicted and sentenced him were

not drawn from a fair cross-section of the community.   The underlying fair cross-

section claim is raised in Petitioner’s Ground 3, and this Court discusses that claim in

more depth below, ultimately determining that Petitioner has failed to establish that he

is entitled to habeas corpus relief with respect to the claim.  As a result, this Court must

conclude that Petitioner cannot demonstrate that he suffered prejudice as a result of

trial counsel’s failure to establish the claim.  

f. Petitioner’s Unsupported Claims of Ineffective Assistance

Part IV of Petitioner’s discussion of his ineffective assistance claims in his final

brief is simply a laundry list of eight claims that are wholly unsupported by citation to

the record, factual description, or argument.  For example, in the first of these eight

claims, Petitioner argues that
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Petitioner’s trial counsel failed to ask appropriate and necessary questions
during voir dire to determine if some of the jurors would have
automatically voted for the death penalty and thus should have been
excluded from the jury, and failed to move to strike certain prospective
jurors whose answers indicated that they were biased in favor of the death
penalty.

[Doc. 36 at 174].

Petitioner fails, however, to even mention what “appropriate and necessary

questions” trial counsel failed to ask or explain how that purported failure caused him

prejudice.  Petitioner also fails to identify jurors who indicated bias.  Moreover, this

Court’s review of the record indicates that the jury selection process was quite

thorough and that, in his claims related to purportedly biased jurors – discussed below

– Petitioner has failed to demonstrate that biased jurors served on his jury.  All of the

claims of ineffective assistance that appear in Part IV suffer the same infirmities.

In this Court’s order of May 1, 2012, this Court ordered that Petitioner, in his

final brief must include “all claims, issues, and arguments that he wishes this court to

consider, including all claims raised in the petition. If a matter is not in the final brief,

this Court will not consider it.” [Doc. 23 at 3].  Further, it is not this Court’s job to

comb the record and sift for facts that may or may not exist to support Petitioner’s bare

allegations in an attempt to concoct a potential claim on his behalf.  This Court thus

concludes that Petitioner has failed to demonstrate that he is entitled to relief with
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respect to his ineffective assistance claims asserted in Part IV of his ineffective

assistance discussion in his final brief.

2. Ground 2: Petitioner’s Death Sentence Unconstitutional

Petitioner’s Ground 2 is rather convoluted.  Stated simply, he murdered two

people, and the verdict form used at his trial did not require the jury to specify which

murder they imposed the death penalty for.  Therefore, according to Petitioner, there

was not a unanimous decision to impose the death penalty.

This Court agrees with Respondent that this claim is procedurally defaulted

because the last state court to rule on the claim stated clearly and explicitly that the

claim is barred because the petitioner failed to follow state procedural rules, and where

a procedural bar provides an adequate and independent state ground for denying relief,

then federal review of the claim also is precluded by federal procedural default

principles.  See Cone v. Bell, 556 U.S. 449, 465 (2009).  This Court further agrees with

Respondent that Petitioner has failed to establish his trial counsel’s ineffectiveness for

failing to object to the verdict form so as to demonstrate cause and prejudice to excuse

the procedural default.  

More significantly, this Court concludes that Petitioner’s Ground 2 fails to state

a cognizable claim for relief.  Petitioner has failed to cite to case law that stands for the
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proposition that, where a death penalty trial concerns multiple murders, the trial court

must require the jurors to determine and specify for which of the murders they impose

the death sentence.  This Court further concludes that the Constitution does not require

jurors to be unanimous as to appropriateness of the death penalty for each murder in

a multiple-murder trial; they need only be unanimous that the death penalty is

appropriate because of all of defendant’s crimes.  See, e.g., Jeffries v. Blodgett, 5 F.3d

1180, 1195 (9th Cir. 1993) (favorably quoting a state court opinion for the proposition

that “[i]n a capital case, the jury is to consider not each count separately but all crimes

the defendant has been convicted of in deciding whether death is the appropriate

punishment.”) (quoting State v. Jeffries, 717 P.2d 722, 735 (Wash. 1986)).

3. Ground 3: Grand and Traverse Jury Arrays Used for Petitioner’s Indictment and

Trial Underrepresented Hispanics

In his Ground 3, Petitioner argues that his rights were violated by the fact that

the grand jury that indicted Petitioner and the traverse jury that convicted and

sentenced Petitioner were selected from a pool that underrepresented Hispanic

residents in Hall County.  Prior to his trial, Petitioner’s counsel spent a considerable

amount of time litigating this issue, but the trial court ultimately concluded that

Petitioner had failed to demonstrate that Hispanics were underrepresented on the panel. 

35

Case 2:12-cv-00051-WBH   Document 52   Filed 07/28/16   Page 35 of 68

Pet. App. 139



AO 72A
(Rev.8/82)

In its opinion affirming Petitioner’s convictions and sentences, the Georgia Supreme

Court provided the following description of what happened in the trial court and its

reasoning in affirming the trial court.

[Petitioner] claims that Hispanics were underrepresented in the
composition of the 1994 grand jury pool, and the 1999 traverse jury pool
in violation of the Sixth Amendment, the Fourteenth Amendment,
O.C.G.A. §  15-12-40, and the Unified Appeal Procedure.  To prevail on
a Sixth Amendment jury pool composition challenge, [Petitioner] must
show: (1) that the group alleged to be excluded is a “distinctive” group
in the community; (2) that the representation of this group in jury pools
is not fair and reasonable in relation to the number of such persons in the
community; and (3) that this underrepresentation is due to systematic
exclusion of the group in the jury selection process.  Duren v. Missouri,
439 U.S. 357, 364 (1979); Bowen v. Kemp, 769 F.2d 672, 684 (11th Cir.
1985).  To prevail on a Fourteenth Amendment challenge to the
composition of a jury pool, [Petitioner] must show: (1) the group is one
that is a recognizable, distinct class; (2) the degree of
underrepresentation, by comparing the proportion of the group in the total
population to the proportion called to serve as jurors over a significant
period of time; and (3) a selection procedure that is susceptible of abuse
or is not racially neutral which supports a presumption of discrimination
raised by the statistics.  Castaneda v. Partida, 430 U.S. 482, 494 (1977);
Bowen, supra.  Generally speaking with regard to the second prong of
both tests, an absolute disparity between the percentage of a group in the
population and its percentage in the jury pool of less than 5% is almost
always constitutional; an absolute disparity between 5 and 10% is usually
constitutional; and an absolute disparity of over 10% is probably
unconstitutional.  See Cook v. State, 340 S.E.2d 843 (Ga. 1986) (“As a
general proposition, absolute disparities under 10% usually are sufficient
to satisfy constitutional requirements.”).  A violation of O.C.G.A. §
15-12-40 is proven by showing a wide absolute  disparity between the
percentage of the group in the population and its percentage in the jury
pool.  West v. State, 313 S.E.2d 67 (Ga. 1984) (17% absolute disparity
for females in jury pool from females in county population violates
O.C.G.A. § 15-12-40); Devier v. State, 300 S.E.2d 490 (Ga. 1983) (36%
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absolute disparity for females in jury pool violates statute). The Unified
Appeal Procedure states that there should be no imbalances for
cognizable groups greater than 5%, UAP § E, but this Court has stated
that the 5% rule is a prophylactic rule designed to ensure “to the extent
possible that disparities would be kept well below the constitutional
minimum.”  Parks v. State, 330 S.E.2d 686 n.4 (Ga. 1985).  

The defendant has the burden of proving a prima facie case of
constitutional error in the composition of the jury pool.  Berryhill v. Zant,
858 F.2d 633, 638 (11th Cir. 1988); Machetti v. Linahan, 679 F.2d 236,
241, n.6 (11th Cir. 1982) (the standard for proving a prima facie jury pool
composition violation is virtually identical under the Sixth and Fourteenth
Amendment tests). With regard to the second prong of the Sixth and
Fourteenth Amendment tests, the extent and effect of any alleged
underrepresentation is a mixed question of fact and law.  Berryhill, supra
at 638, n.8.  The degree of underrepresentation is a question of fact to be
determined by the trial court sitting as fact-finder. Id.; United States v.
Esle, 743 F.2d 1465, 1472, n.12 (11th Cir. 1984).  The sufficiency of the
disparity, once its extent has been determined, to show a constitutional
violation is a question of law.  Berryhill, supra; Esle, supra. With mixed
questions of fact and law, this Court accepts the trial court’s findings on
disputed facts and witness credibility unless clearly erroneous, but
independently applies the legal principles to the facts.  Linares v. State,
471 S.E.2d 208 (Ga. 1996).

[Petitioner] claimed that the official 1990 Census was not reliable in
determining the percentage of Hispanics in Hall County in 1994 and 1999
because there had been a large influx of Hispanics into the county since
1990 and a significant undercount of Hispanics during the 1990 Census. 
Instead of using the 1990 Census, [Petitioner] presented an expert who
had conducted a test census in 1996 of the Census block in  Hall County
that had reported the highest number of Hispanics in 1990. Overall, there
are 86 Census blocks in the county.  Respondents in the door-to-door
survey of the 359 households in that Census block were told that no
names were needed and that the survey responses would be shared with
the Hispanic community to benefit the entire community.  [Petitioner]’s
expert then determined that,  based on the test census and published
estimates like the Georgia County Guide, there were approximately 2.5
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times the number of Hispanics in Hall County than reported in the 1990
Census.  She estimated that Hispanics who were over 18 and, therefore,
jury-eligible, comprised 14.1% of the total jury-eligible Hall County
population and, when compared with the .8% of Hispanics she found on
the grand jury list, this amounted to an absolute disparity of 13.3%.  She
also used the 1996 test census and similar documentary sources to
estimate that the absolute disparity for Hispanics was 12.7% when
comparing the 1999 traverse jury list with the total jury-eligible Hispanic
population.

Although the trial court found persuasive evidence that Hall County
Hispanics were a cognizable group, the trial court found that the second
prong of the Sixth and Fourteenth Amendment tests was not met because
[Petitioner]’s expert’s estimate that jury-eligible Hispanics comprised
approximately 2.5 times their numbers reported for Hall County in the
1990 Census was unreliable.  The trial court was critical of the expert’s
test census because the respondents were told that the survey was
intended to benefit the Hispanic community and this may have affected
the responses.  See Esle, supra at 1474-75 (Dade Latin Market Survey
used by defendant to estimate the number of Latinos in Dade County,
Florida, was found to be unreliable because the survey was created by
Spanish language radio stations to recruit sponsors and they therefore had
an incentive to inflate the numbers).  The trial court also noted that it was
conducted in a 1/86th section of the county picked specifically for having
the highest number of Hispanics with the results extrapolated to the entire
county.  The State also pointed out several errors [Petitioner]’s expert
made in her supporting data and that she had assumed a constant growth
rate for the entire county population.  Accordingly, the trial court refused
to adopt [Petitioner]’s expert’s Hispanic population percentage instead of
the official 1990 Census statistics and we find that this decision was not
clearly erroneous.  See Linares, supra; Esle, supra (the trial court is not
required to accept the defendant’s figures if unreliable, even if unrebutted
by the government); Reynolds v. State, 406 S.E.2d 553 (Ga. Ct. App.
1991) (the weight to be given expert testimony, like that of any other
witness, is to be determined by the trier of fact, and the trier of fact is not
bound by expert testimony). See also UAP § E (jury certificate population
numbers to be drawn from the “most recent decennial census”).  It was
not unreasonable for the trial court to refuse to credit [Petitioner]’s
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expert’s Hispanic population estimates when [Petitioner]’s test census
was based on a 1/86 section of the county picked for its high number of
Hispanics and extrapolated to the county as a whole.  It was also
reasonable for the trial court to note that the 1990 Census was a
federally-funded  county-wide head count conducted by the U.S. Census
Bureau with help from local Hispanics, including one of [Petitioner]’s
Hispanic witnesses.  [Petitioner] attacks the ethnic percentages shown by
the 1990 Census as being unreliable, but the 1990 Census was clearly
more comprehensive than the 1996 survey of a single Census block. 
Since the trial court found [Petitioner]’s overall Hispanic population
statistics to be unreliable, we need not address whether his jury-eligible
population numbers are affected by evidence that less than half of Hall
County Hispanics have U.S. citizenship, which is a requirement for jury
service. O.C.G.A. § 15-12-40.1; Esle, supra at 1474.

When the 1990 Census numbers for Hispanics in Hall County are
compared with the percentage of Hispanics on the jury lists, the absolute
disparities are within the legal limit.  The 1990 Census reported that there
were 3,252 Hispanics over the age of 18 in Hall County out of a total
jury-eligible population of 70,969, approximately 4.6% of the total.
[Petitioner]’s expert examined the 1994 grand jury list and determined
that .8% of the people on the list were Hispanic.  The resulting absolute
disparity of 3.8% is not a violation of law. See Cochran v. State, 344
S.E.2d 402 (Ga. 1986) (6% absolute disparity of blacks and 7.1%
absolute disparity of women on grand jury list not a violation of O.C.G.A.
§ 15-12-40); Cook, supra (general rule is that absolute disparities under
10% are not unconstitutional) . . . .  [Petitioner]’s expert estimated that
1.6% of the people on the 1999 traverse jury list were Hispanic and, when
compared with the 1990 Census statistics, this results in an absolute
disparity of 3%, well within the legal limit. The trial court did not err by
ruling that the composition of the grand and traverse jury pools did not
violate the Constitution, O.C.G.A. § 15-12-40 and the Unified Appeal
Procedure.

Morrow v. State, 532 S.E.2d at 82-84.
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By the time of the state habeas corpus proceeding, the 2000 census data were

available, and those figures indicated that Hispanic residents as a percentage of overall

population in Hall County had risen from 5% in 1990 to 20% by 2000.  Petitioner

contends that his claim in the state habeas corpus petition was “factually different”

from the claim on appeal because of the new census data evidence.  However, the

Georgia Supreme Court on habeas corpus review, concluded that Petitioner’s jury

composition claims were barred under the doctrine of res judicata.  Petitioner thus

contends that the claim is before this Court for de novo review.  

Pursuant to § 2254(d), this Court may not grant relief on the version of the claim

that Petitioner raised before the trial court and the Georgia Supreme Court on appeal

because Petitioner does not dispute that, in the passage quoted above, the Georgia

Supreme Court identified the correct legal standard to evaluate his claim, and he does

not argue that the state court erred in affirming his convictions and sentence with

respect to the claim.6  Rather, he briefly contends that the data from the 2000 census

had the effect of retrospectively proving his claim, and that, as noted, adding the

census data makes it an entirely new claim.  As Respondent points out, the

6 Petitioner does raise a number of factual and analytical errors that the trial
court made, but he makes no effort to demonstrate that the Georgia Supreme Court
adopted those errors, and it is clear that the Georgia Supreme Court reasoning differed
from that of the trial court.
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Georgia Supreme Court did rule in the alternative that Petitioner’s claim regarding the

2000 census data “would lack merit in light of our holding that jury commissioners

properly rely on the most-recent Decennial Census that is available at the time jury

lists are constructed.”  Humphrey v. Morrow, 717 S.E.2d at 178.  The court then cited

to Williams v. State, 699 S.E.2d 25, 27 (Ga. 2010), a case in which the criminal

defendant raised a Fourteenth Amendment claim that the Clayton County, Georgia,

traverse jury source list – based on 2000 census data – underrepresented African

Americans because of the significant changes in the county’s demographics since the

census.  The Georgia Supreme Court disagreed, concluding that 

[b]ecause use of the Decennial Census as a benchmark has been adopted
by this Court for the very purpose of promoting  adequate representation
of cognizable groups and because the demographic changes at issue in
appellant’s case were obviously beyond the control of the county’s jury
commissioners, we conclude that appellant has failed to show that the
jury selection procedure in his case was susceptible of abuse or was not
racially neutral.

Id.

Obviously, the demographics of many areas will change from census to census,

sometimes dramatically.  Permitting the use of a census completed after a trial to

challenge the racial makeup of the jury pool at the time of that trial would create havoc

as trials completed at the end of each decade would be overturned on a regular basis. 

Moreover, Petitioner has not demonstrated error on the part of the trial court in
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denying Petitioner’s motion.  That court’s conclusion was based on a reasonable – and

thus unassailable – credibility determination.  That the data from the new census,

produced after the fact and not available to the trial court, might confirm  Petitioner’s

expert’s testimony does not establish that the trial court erred.   See Pinholster, 131 S.

Ct. at 1398 (noting that review under § 2254(d) is limited to the record that was before

the state court).  

In addition, and ultimately fatal to Petitioner’s jury pool claim, is the fact that

Petitioner has failed to provide any evidence or argument regarding the third prong of

the Duren test that the underrepresentation in the jury pool is due to systematic

exclusion of the group in the jury-selection process.  See Duren, 439 U.S. at 364. 

Petitioner incorrectly conflates the second and third prong by arguing that any

disparity between the percentage of a distinctive group in the population and its

percentage in the jury pool of greater than 10% is “probably unconstitutional,”

indicating that no separate showing on a systematic exclusion is necessary.  This Court

disagrees.  

In United States v. Clarke, 562 F.3d 1158, 1163 (11th Cir. 2009), the Eleventh

Circuit held that in a case where a criminal defendant established that African-

Americans made up under eight percent of the jury panel while African-Americans

represented approximately twenty-one percent of the population of the court district,
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the defendant nonetheless failed to establish his claim because he “presented no

evidence showing that the under-representation in this case was due to systematic

exclusion of African–Americans.”

Systematic exclusion means that “the cause of the underrepresentation ... [was]

inherent in the particular jury-selection process utilized.”  Duren, 439 U.S. at 366.  For

example, in Duren, both the questionnaires and the summonses mailed to prospective

jurors specifically allowed women but not men to claim automatic exemptions from

jury service, 439 U.S. at 361, a system that all but guarantees that women would be

underrepresented.  See also Taylor v. Louisiana, 419 U.S. 522, 523 (1975) (Louisiana

law requiring women but not men to file written declaration of their desire to serve

before they could serve on a jury).

In this case, the only evidence of a cause of the underrepresentation was the fact

that socio-economic factors independent of the system used to construct the jury pool

caused a significant number of Hispanics to move to Hall County.  The influence of

such factors on juror participation cannot demonstrate the systematic exclusion of a

distinctive group. See, e.g., United States v. Purdy, 946 F. Supp. 1094, 1103 (D. Conn.

1996) (“[U]nder the systematic exclusion requirement the assessment of jury

representativeness should take into account only ‘affirmative government action’ and

not ‘private sector influences.’”).
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4. Ground 4: Petitioner’s Death Sentence was Arbitrary and Disproportionate

In his Ground 4, Petitioner contends that the Georgia Supreme Court failed to

properly carry out its duty to perform a proportionality review, that his crimes were not

severe enough to support the imposition of the death penalty, that prosecutors in

Georgia are afforded too much discretion in deciding whether to seek a capital

sentence, and that the Hall County district attorney was motivated by personal animus

toward Petitioner in pursuing the death penalty.

a. Georgia Supreme Court’s Proportionality Review

As with each case in which a death penalty was imposed, the Georgia Supreme

Court performed a statutorily-mandated proportionality review by comparing

Petitioner’s crimes to those in which the death penalty has been imposed in other

Georgia cases.  In Furman v. Georgia, 408 U.S. 238 (1972), the Supreme Court struck

down Georgia’s system of imposing the death penalty in part because of the random

nature 

in which the death penalty was imposed.  The basic concern of Furman
centered on those defendants who were being condemned to death
capriciously and arbitrarily. Under the procedures before the Court in that
case, sentencing authorities were not directed to give attention to the
nature or circumstances of the crime committed or to the character or
record of the defendant. 
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Left unguided, juries imposed the death sentence in a way that could only
be called freakish.

Gregg v. Georgia, 428 U.S. 153, 206 (1976).

The main focus of Furman was the fact that the decisionmakers – juries or

judges – in various state statutory death penalty schemes were not given adequate

guidelines under which to impose death.  See Gregg v. Georgia, 428 U.S. 153, 195

(1976) (“Where the sentencing authority is required to specify the factors it relied upon

in reaching its decision, the further safeguard of meaningful appellate review is

available to ensure that death sentences are not imposed capriciously or in a freakish

manner.”).

The Georgia legislature then passed a new death penalty statute that the Supreme

Court evaluated and approved in Gregg.  Part of Georgia’s death penalty scheme is a

proportionality review, O.C.G.A. § 17-10-35(c)(3), pursuant to which the Georgia

Supreme Court is required to determine “[w]hether the sentence of death is excessive

or disproportionate to the penalty imposed in similar cases, considering both the crime

and the defendant.”

This Court stresses, however, that proportionality review is not required by the

Constitution “where the statutory procedures adequately channel the sentencer’s

discretion,” McCleskey v. Kemp, 481 U.S. 279, 306 (1987) (citing Pulley v. Harris,

465 U.S. 37, 50-51 (1984)), and Georgia’s statutory procedures are adequate.  Collins
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v. Francis, 728 F.2d 1322, 1343 (11th Cir. 1984) (“[I]t appears clear that the Georgia

[death penalty] system contains adequate checks on arbitrariness to pass muster

without proportionality review.”) (internal quotations and citations omitted).  As the

proportionality review is not required by the Constitution, Petitioner cannot claim

relief under § 2254 for the Georgia Supreme Court’s failure to properly carry out its

statutory mandate.  Lindsey v. Smith, 820 F.2d 1137, 1154 (11th Cir. 1987) (“[W]e

refuse to mandate as a matter of federal constitutional law that where, as here, state law

requires [proportionality] review, courts must make an explicit, detailed account of

their comparisons.”).  Accordingly, Petitioner’s arguments that the Georgia Supreme

Court’s proportionality decision in this case violates constitutional principles

announced by the Supreme Court or that the Georgia Supreme Court fails to properly

carry out the statutory mandate in performing the proportionality review are

unavailing.  

b. Petitioner’s Claim that his Death Sentence is Disproportionate

 As discussed above in relation to Petitioner’s claim of ineffective assistance of

counsel, this Court has determined that, contrary to Petitioner’s arguments, his crimes

were clearly severe enough to count among that narrow set of crimes that render him

eligible for death penalty consideration.  See discussion supra pp. 22-24.  This Court
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further notes that the state proved beyond a reasonable doubt that several aggravating

circumstances existed in relation to his murder of two women.  As a result, Petitioner’s

sentence satisfies the requirements of Furman and Gregg, creating the presumption that

Petitioner’s “sentence was not ‘wantonly and freakishly’ imposed – and thus that the

sentence is not disproportionate within any recognized meaning of the Eighth

Amendment.”  Walton v. Arizona, 497 U.S. 639, 656 (1990), overruled on other

grounds by Ring v. Arizona, 536 U.S. 584 (2002).  Petitioner has failed to overcome

that presumption.  This Court further concludes that, because he has failed to allege

facts that would entitle him to relief, Smith v. Singletary, 170 F.3d 1051, 1053 (11th

Cir. 1999), Petitioner is not entitled to conduct discovery or have a hearing regarding

this claim.

c. Bush v. Gore

Petitioner is also entitled to no relief with respect to that portion of Ground 4 in

which he claims that prosecutors in Georgia are given unconstitutionally broad

discretion in making the decision to impose the death penalty.  In Bush v. Gore, 531

U.S. 98 (2000), the Supreme Court held that where fundamental rights are involved,

the Equal Protection Clause of the Fourteenth Amendment requires that there be

“uniform” and “specific” standards to prevent the arbitrary and disparate treatment of
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similarly situated individuals.  Noting that the right to life is obviously a fundamental

right, Petitioner complains that the lack of standards to guide Georgia prosecutors “in

determining which cases warrant seeking the death penalty inevitably leads to the

disparate treatment of similarly situated people accused of potentially capital offenses.” 

[Doc. 36 at 211].

Other courts have considered and rejected the argument applying the Bush v.

Gore holding to the discretion afforded prosecutors in determining whether to pursue

the death penalty in a particular case, e.g., Coleman v. Quarterman, 456 F.3d 537 (5th

Cir. 2006); Crowe v. Terry, 426 F. Supp. 2d 1310 (N.D. Ga. 2005), and this Court

agrees with the reasoning of those opinions.

This Court first notes that the context of Bush is clearly distinguishable from a

prosecutor’s decision to pursue a death sentence.  In Bush, the Supreme Court rejected

the Florida Supreme Court’s attempt to determine voter intent because there were no

uniform standards in place for making the determination.  Bush, 531 U.S. at 105-06. 

Noting that the right to vote is a fundamental right, the Court objected to a system of

counting votes that varied from county to county and even“within a single county from

one recount team to another.”  Id. at 106.  Absent consistent and objective criteria, each

recount team could apply different standards in deciding whether to count a vote,

resulting in arbitrary and disparate treatment of voters.  Id. at 105.
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While Georgia prosecutors necessarily have discretion in determining whether

to pursue a death sentence, that decision alone – in contrast to the decision of whether

to count a vote – does not directly implicate a fundamental right.  Instead, it merely

starts a process that includes numerous procedural protections that are consistent

throughout the state.  The mere existence of “discretionary stages” in a death penalty

scheme does not result in the arbitrary imposition of the death penalty.  Gregg v.

Georgia, 428 U.S. 153, 199 (1976).  So long as proper judicial procedures are in place,

the judicial process is sufficient to prevent the type of arbitrary death sentences

prohibited in Furman.  Id.

Additionally, “[d]iscretion is essential to the criminal justice process.” 

McCleskey v. Kemp, 481 U.S. 279, 297 (1987), and if this Court were to adopt

Petitioner’s argument “it would be necessary to require that prosecuting authorities

charge a capital offense whenever arguably there had been a capital murder and that

they refuse to plea bargain with the defendant.”  Gregg, 428 U.S. at 199 n.50.  Such

a system would be unwieldy, would limit the effectiveness of prosecutors, and could

potentially and dramatically increase the number of death sentences imposed.  While

the discretion afforded prosecutors in whether to pursue the death penalty is not ideal,

any alternative would certainly be worse.  As such, this Court declines to apply the

Bush v. Gore decision in the context urged by Petitioner. 
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d. Prosecutorial Animus

With respect to Petitioner’s claim that the Hall County district attorney

arbitrarily sought the death penalty because of personal animus or some other arbitrary

consideration, this Court agrees with Respondent that Petitioner has failed to present

evidence sufficient to support a conclusion that the district attorney abused her

discretion.  The only such evidence presented by Petitioner was the speculative

testimony of trial counsel that (1) the district attorney had reacted in a heated manner

when counsel referred to Petitioner’s crimes as “just a domestic violence case,” and (2)

that the district attorney had narrowly won her latest election and felt political pressure

to seek the death penalty more often in light of the increasingly conservative electorate. 

However, the district attorney enjoys a presumption that she properly exercised her

discretion which can be overcome by only “exceptionally clear proof” to the contrary, 

McCleskey, 481 U.S. 297, and Petitioner’s evidence fails to overcome that

presumption.  As mentioned above, the district attorney’s decision to seek the death

penalty merely began a process that has repeatedly been held to provide sufficient

procedural safeguards.  Moreover, “a legitimate and unchallenged explanation” for the

district attorney’s decision “is apparent from the record: [Petitioner] committed an act

for which the United States and Georgia laws permit imposition of the death penalty.” 

Id. at 296-97.  Petitioner was convicted by a jury of murdering two women while in
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the process of committing other crimes, and the jury further concluded the presence of

several statutory aggravating factors.  Accordingly, the prosecutor’s decision to seek

the death penalty was consistent with Georgia law and was not arbitrary.  Crowe v.

Terry, 426 F. Supp. 2d 1310, 1355 (N.D. Ga. 2005).

5. Ground 5 - Petitioner’s Challenge to Georgia’s Unified Appeal Procedure

In his Ground 5, Petitioner challenges Georgia's Unified Appeal Procedure

(“UAP”), O.C.G.A. § 17-10-36, arguing that it violates his Fifth, Sixth, Eighth, and

Fourteenth Amendment rights.  

The UAP sets forth rules promulgated by the Georgia Supreme Court that
prescribe procedures to be utilized in death penalty cases by the trial
court, defense counsel, and the prosecutor prior to, during, and after trial.
The procedures were established to prevent or correct errors in the
proceedings and to ensure that the defense raises, or expressly waives, all
matters that can be raised prior to trial.  One such procedure requires the
trial court to hold conferences with defense counsel and the prosecutor
where the court inquires whether the defense will raise various issues or
whether they will be waived.  

Ford v. Schofield, 488 F. Supp. 2d 1258, 1338 (N.D. Ga. 2007) (citations omitted).

Petitioner first argues that the conferences violate due process because it “upsets

the balance of power between the state and the accused in the adversarial system by

forcing the defense throughout the proceedings to disclose strategy and tactics.”  [Doc.

36 at 243].  Petitioner further argues that the UAP violates a defendant’s right to
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silence because it requires the defendant to respond to the court’s inquiries regarding

his satisfaction with defense counsel and the manner in which his defense is being

conducted.  Petitioner also contends that the procedure violates his right to counsel by:

(1) asking counsel to identify which issues will or will not be raised, which allegedly

discloses trial strategy; (2) asking the defendant during the course of trial whether he

is satisfied with counsel, without providing independent counsel to assist him in

making this judgment; and (3) thrusting the court directly into the attorney-client

relationship.  Finally, Petitioner argues that the UAP violates the Equal Protection

Clause because it applies only in capital cases.  

As Respondent points out, the state habeas corpus court, in an adequate and

independent state ground for denying relief, concluded that this claim was procedurally

defaulted because Petitioner failed to raise it in his appeal. [Doc. 20-5 at 4].  Petitioner

argues that the state court failed to evaluate his assertion of cause and prejudice to

excuse the default.  However, Petitioner cannot establish prejudice because he cannot

demonstrate that he is entitled to relief based on his claims.

The exact arguments that Petitioner raises about the UAP were raised by the

petitioner in Ford v. Schofield case cited above.  This Court adopts the holding from

that court:

Noting that the procedures were enacted for the benefit and not the
detriment of a defendant, the Georgia Supreme Court has addressed these
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challenges on numerous occasions and found the UAP to be
constitutional.  See, e.g., Jackson v. State, 270 Ga. 494, 498-99, 512
S.E.2d 241 (1999); Ledford v. State, 264 Ga. 60, 65, 439 S.E.2d 917
(1994); Rogers v. State, 256 Ga. 139, 146, 344 S.E.2d 644 (1986); Sliger
v. State, 248 Ga. 316, 318-19, 282 S.E.2d 291 (1981); see also Putman
v. Turpin, 53 F. Supp. 2d 1285, 1304 (M.D. Ga. 1999).  The Petitioner
has not identified any Supreme Court precedent in support of his
argument that the UAP is unconstitutional.

Ford, 488 F. Supp. 2d at 1339.

Put simply, the UAP has been in use in death penalty cases in Georgia for

approximately forty years, and Plaintiff has not cited to a single case that has held the

procedures set forth therein to violate any constitutional requirement.  As such, this

Court concludes that Petitioner’s Ground 5 fails to state a claim for relief.

6. Ground 6 - The Trial Court’s Refusal to Provide Additional Funds for a Second

Demographics Expert

In Ground 6, Petitioner very briefly argues that the trial court violated his

constitutional rights by failing to provide him with adequate funds to hire a

demographics expert to properly pursue his claim that the Hall County jury pool

unconstitutionally underrepresented Hispanics.  As was discussed above in relation to

Petitioner’s Ground 3, the trial court provided funds for trial counsel to hire a

demographics expert.  That expert then produced a study in which she purported to

demonstrate that Hispanics were significantly underrepresented in the Hall County jury
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pool.  The trial court was critical of the study because of the expert’s flawed

methodology and denied Petitioner’s motion challenging the jury pool.  Trial counsel

then sought additional funding, presumably to perform another study that corrected the

problems identified with the earlier study.  The trial court denied that motion, finding

that Petitioner had already spent a significant amount trying to prove the claim, and

that his arguments were not convincing.

In rejecting this claim in Petitioner’s appeal, the Georgia Supreme Court

recounted the facts at length before concluding that Petitioner “failed to show why

these additional funds were critical to his defense.”  Morrow v. State, 532 S.E.2d at 85. 

Petitioner does not attempt to explain why this Court should not defer to the Georgia

Supreme Court decision under § 2254(d).  Rather he merely asserts, without

explanation, that the state habeas corpus court’s determination that the claim was

barred under the doctrine of res judicata was incorrect.  Accordingly, Petitioner has

failed to meet his burden under § 2254(d).  Moreover, as discussed above in relation

to Petitioner’s Ground 3, Petitioner has failed to establish that he would be entitled to

relief with respect to his claim regarding the underrepresentation of Hispanics in the

Hall County jury pool because he made no showing under the third prong of the Duren

test – that the underrepresentation was due to a systematic exclusion of Hispanics in

the jury selection process.  As a result, Petitioner cannot demonstrate that he was
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prejudiced by the trial court failing to provide him with additional funds to hire an

additional expert to do an additional study of the demographics of the Hall County jury

pool.

7. Grounds 8 and 9 - Trial Court’s Refusal to Change Venue and Improper

Prosecutorial Statements7

In Ground 8, Petitioner contends that his rights were violated by media publicity 

before and during his trial.  In his brief, however, he has failed to point to or discuss

evidence of publicity, and he has made no showing to demonstrate how publicity

adversely affected his trial. 

In Ground 9, Petitioner asserts that, “throughout” his trial and sentencing,

prosecutors “injected all manner of impermissible, improper, and inflammatory

matters.”  [Doc. 36 at 291].  Petitioner then provides a recitation of impermissible

actions that he accuses prosecutors of taking:

introducing clearly irrelevant and inadmissible hearsay evidence;
testifying to facts not in evidence; offering the State’s own opinions of
the evidence and of the credibility of defense witnesses; injecting false
and improper victim impact considerations; improperly shifting the
burden of proof to Petitioner; improperly invading the province of the
court by charging the jury on the law; presenting improper and prejudicial
testimony and evidence; impermissibly injecting evidence of unrelated,

7 Petitioner withdrew his Ground 7
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clearly prejudicial, prior bad acts; discrediting Petitioner’s case in
mitigation because he chose to exercise his constitutional rights;
vouching for the thoroughness of the State’s investigation; disparaging
the jury’s consideration of mercy; asking the jury to punish Petitioner for
who he was, rather than for what he had done; improperly attacking
defense expert with instances of prior bad acts; improperly implying that
jurors must impose death; improperly minimizing the importance of the
jury’s sentencing decision; interjecting his own opinion as to the
appropriate punishment; interfering with the province of the jury to
determine the appropriate penalty; vouching for the State’s witnesses;
urging consideration of matters not in evidence; misstating the evidence
and the law; asserting that sympathy and mercy have no place in these
penalty phase considerations; and injecting improper religious doctrine
into the proceedings; and playing upon the juror’s [sic] prejudices.

[Id. at 250-51].

As with his Ground 8, Petitioner fails to cite to the record or provide even the

slightest description of, for example, an instance in which a member of the prosecution

team introduced irrelevant or inadmissible hearsay evidence, testified to facts not in

evidence, or offered an opinion on the evidence or the credibility of a witness.8

As stated above in relation to his unsupported ineffective assistance claims,

Petitioner was required to fully raise all claims that he wants this Court to consider in

his final brief.  Further, it is not this Court’s role to mine the record and interpretively

8 Petitioner also obliquely references one prosecutor’s actions, discussed above, 
where the prosecutor stood in front of the jury with his arms held out to his sides.  This
Court determined, however, that the gesture was unlikely to have had a significant
impact on the jurors.
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divine what Petitioner’s claims may be.  This Court thus concludes that Petitioner has

failed to demonstrate that he is entitled to relief with respect to his Grounds 8 and 9.

8. Ground 10 - Petitioner’s Challenge to the Trial Court Evidentiary Rulings

At Petitioner’s trial, the trial court permitted the state to present testimony

regarding statements that one of Petitioner’s murder victims had made about

Petitioner’s behavior prior to the murders.  The trial court also permitted LaToya

Horne to testify that, before the murders, Ann Young was on the telephone with

Petitioner even though she was not a part of the conversation.  In his Ground 10,

Petitioner contends that admission of the out-of-court statements violated his Sixth

Amendment right to confront his accusers.  The Georgia Supreme Court addressed the

statements under the necessity exception to the hearsay rule and concluded that the

statements were admissible.  State v. Morrow, 532 S.E.2d at 87-88.  Petitioner

contends that the statements are inadmissible under Crawford v. Washington, 541 U.S.

36 (2004).  The Supreme Court did rule in Crawford that out-of-court statements by

witnesses that are testimonial are barred, under the Confrontation Clause, unless

witnesses are unavailable and defendants had prior opportunity to cross-examine

witnesses, regardless of whether such statements are deemed reliable by court. 

However, the Crawford opinion was issued in 2004, and Petitioner’s direct appeal was
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exhausted in 2001 when the Supreme Court denied certiorari, and, in  Whorton v.

Bockting, 549 U.S. 406, 421 (2007), the Supreme Court announced that Crawford is

not retroactively applicable on collateral review.  See also Lockyer, 538 U.S. at 71-72

(noting that state court decisions are measured under § 2254(d) against Supreme Court

precedent at “the time the state court [rendered] its decision.”).  As a result, Petitioner

is not entitled to relief with regard to this claim.

9. Ground 11 - The Trial Court’s Penalty Phase Instructions

In Ground 11, Petitioner contends that the trial court erred in instructing the jury

at the close of the penalty phase of the trial.  Specifically, Petitioner complains that the

trial court failed to instruct the jury about the meaning of a life sentence, failed to

instruct the jury that aggravating circumstances must be found to have been committed

contemporaneously with the underlying murders, and failed to instruct the jury that any

findings about mitigating factors need not be unanimous.  As with many of his claims,

Petitioner has failed to provide much in the way of argument to support his claims, and

his citations to case law are sparse and generally inapposite.9  As a result, this Court

9   Petitioner cites to Mills v. Maryland, 486 U.S. 367 (1988), for the proposition
that mitigating circumstances need not be found unanimously, which relates to one of
his claims, but he also makes the following cites: Enmund v.  Florida, 458 U.S. 782,
796 (1982) (Constitution only permits imposition of the death penalty where jury finds
the defendant evidenced a clear intent to kill); Zant v. Stephens, 462 U.S. 862 (1983)
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had some difficulty in determining exactly how Petitioner contends that the challenged

instructions violated his rights.

Petitioner argues that the instruction regarding the meaning of a life sentence

allowed the jury to “unreliably and inaccurately speculate that Petitioner would be

released on parole should they impose a life sentence,” [Doc. 36 at 255], implying that

jurors opted for the death penalty to prevent Petitioner’s release on parole.  The

problem with this argument is that Petitioner’s jury had three options in sentencing

Petitioner: (1) a death sentence, (2) life without parole, and (3) life with the possibility

of parole, and the trial court’s instruction clearly explained these options.  To the

degree that the jury was concerned that Petitioner would be released on parole, they

could have chosen the life without parole option.

The trial court gave the following instruction on aggravating circumstances:

Under the law of the State of Georgia, the following allegations may
constitute statutory aggravating circumstances, if proven by the State of
Georgia by evidence beyond a reasonable doubt. 

Under Official Code of Georgia Annotated Section 17- 10-30(b)(2),
statutory aggravating circumstances: One, the offense of murder of Tonya
Rochelle Woods was committed while the defendant was engaged in the
commission of another capital felony, that being the murder of Barbara

(Constitution requires that statutory aggravating circumstances be found beyond a
reasonable doubt); Lockett v.Ohio, 438 U.S. 586 (1978) (capital defendant must be
permitted to introduce any evidence of her character and background in mitigation),
none of which relate to his claims.
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Ann Young; two, the offense of murder of Barbara Ann Young was
committed while the defendant was engaged in the commission of an
aggravated battery against Latoya Precal Horne; three, the offense of
murder of Tonya Rochelle Woods was committed while the defendant
was engaged in the commission of an aggravated battery against Latoya
Precal Horne; four, the offense of murder of Barbara Ann young was
committed while the defendant was engaged in the commission of a
burglary of the dwelling house of Barbara Ann Young, located at 1898
Moore Lane, Gainesville, Hall County, Georgia; five, the offense of
murder of Tonya Rochelle Woods was committed while the defendant
was engaged in the commission of burglary of the dwelling house of
Barbara Ann Young, located at 1898 Moore Lane, Gainesville, Hall
County, Georgia.

[Doc. 15-12 at 72].

Earlier, the trial court stressed that the jury must determine that the state

demonstrate the existence of a statutory aggravating circumstance beyond a reasonable

doubt before it could consider imposing a death sentence.  [Id. at 70-71].  This Court

finds that the trial court clearly instructed the jury that it must find the statutory

aggravating circumstances  beyond a reasonable doubt and that Petitioner engaged in

the behavior “while” he committed – or contemporaneously with – the underlying

murders.  Petitioner fails to explain how jurors could have come to understand

something different based on the instruction.

The trial court gave the following instruction on mitigating evidence:

Mitigating evidence differs from the statutory aggravating circumstances
because you are not required to be convinced by evidence beyond a
reasonable doubt that a mitigating circumstance exists before you must
take the mitigating circumstance into evidence as you deliberate this case.
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The law requires you to consider all mitigating circumstances if there is
any evidence to support them.  [Petitioner] has no burden of proof in this
case.

[Id. at 72].

This Court first notes that the Supreme Court in Mills v. Maryland did not hold

that courts must instruct jurors that they need not find mitigating circumstances

unanimously.  Rather, the Court held that an instruction requiring unanimity in order

to find the existence of a mitigating circumstance violated the Constitution, and the

instruction given by the trial court does not imply that the jurors had to be unanimous

in order to find the existence of a mitigating circumstance.  Indeed, the trial court’s

instruction that jurors must “consider all mitigating circumstances if there is any

evidence to support them” clearly stressed to the jury that mitigating evidence was to

be given special weight.  Moreover, in Ward v. Hall, 592 F.3d 1144, 1187-1188 (11th

Cir. 2010), the Eleventh Circuit approved a materially identical instruction after

finding the instruction did not violate the requirements of Mills.

This Court thus concludes that Petitioner has failed to establish that the jury

instructions given at the close of the penalty phase of his trial violated his rights.

10. Grounds 12 and 13 - The Delay in Executing Petitioner and Petitioner’s Challenge

to Georgia’s Method of Execution
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As recounted above, Petitioner was convicted and sentenced to death in 1999,

and in Ground 12, Petitioner argues that the extended delay in executing him violates

his Eighth Amendment rights.  In his Ground 13, Petitioner challenges Georgia’s

method of lethal injection.   In response to a § 2254 petitioner’s challenge to

Alabama’s lethal injection protocol, the Eleventh Circuit stated:

Issues sounding in habeas are mutually exclusive from those sounding in
a § 1983 action.  See Hutcherson v. Riley, 468 F.3d 750, 754 (11th Cir.
2006) (“An inmate convicted and sentenced under state law may seek
federal relief under two primary avenues:” a petition for habeas corpus
or a complaint under 42 U.S.C. § 1983).  “The line of demarcation
between a § 1983 civil rights action and a § 2254 habeas claim is based
on the effect of the claim on the inmate’s conviction and/or sentence.” 
Id.  A claim is properly raised under § 1983 when “an inmate challenges
the circumstances of his confinement but not the validity of his
conviction and/or sentence.”  Id. (internal quotation marks omitted).  By
contrast, “habeas corpus law exists to provide a prisoner an avenue to
attack the fact or duration of physical imprisonment and to obtain
immediate or speedier release.”  Valle v. Sec’y, Fla. Dep’t of Corr., 654
F.3d 1266, 1267 (11th Cir. 2011)

.
Usually, an inmate who challenges a state’s method of execution is
attacking the means by which the State intends to execute him, which is
a circumstance of his confinement.  It is not an attack on the validity of
his conviction and/or sentence.  For that reason, “[a] § 1983 lawsuit, not
a habeas proceeding, is the proper way to challenge lethal injection
procedures.”  Tompkins v. Sec’y, Dep’t of Corr., 557 F.3d 1257, 1261
(11th Cir. 2009).  Hence, we conclude that the district court did not err in
dismissing McNabb’s lethal injection challenge in his federal habeas
petition.  That avenue of relief is still available to him in a § 1983 action.

McNabb v. Comm’r Ala. Dep’t of Corr., 727 F.3d 1334, 1344 (11th Cir. 2013).
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This Court further notes that Georgia’s lethal injection protocol has recently

changed, and, given the documented difficulty that the state has had in securing lethal

injection drugs, that method may change again before the state court issues Petitioner’s

execution warrant.  Accordingly, judicial efficiency demands that consideration of this

question be postponed until Petitioner’s execution is imminent lest a decision that is

made on the current protocol is rendered moot by a change in that protocol.

Similarly, this Court further concludes that Petitioner’s claim that the delay in

executing him violates his Eighth Amendment rights is not appropriately brought

under § 2254.  A petition brought under § 2254 challenges the fact of conviction or the

validity of a sentence while a § 2241 petition “challenges . . . the execution of a

sentence,” Antonelli v. Warden, U.S.P. Atlanta, 542 F.3d 1348, 1352 (11th Cir.2008)

(citation omitted), and Petitioner’s claim of a delay is clearly a challenge to Georgia’s

execution of his sentence.  The cause of judicial efficiency likewise demands that this

Court decline to review this claim because, over time, the nature of Petitioner’s claim

will change as the claim of a delay potentially grows stronger as time passes, possibly

requiring another review of the claim if this Court were to rule on it here.

Accordingly, this Court denies both claims without prejudice to Petitioner

raising them in a 42 U.S.C. § 1983 or 28 U.S.C. § 2241 action. 
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11. Ground 14 - Trial Court Improperly Excused Jurors for Cause

In his Ground 14, Petitioner complains that the trial court excused ten members

of the jury venire for cause because of their views on the death penalty even though

those views were not extreme enough to warrant exclusion.  This Court first points out

that Petitioner named the ten jurors, briefly discussed legal standard under

Witherspoon v. Illinois, 391 U.S. 510 (1968), and then expressed an entitlement to

relief.  Entirely missing from Petitioner’s discussion is any mention of the facts

surrounding the ten jurors and their voir dire testimony as well as argument pointing

out how the trial court erred in each case.  Once again, this Court points to its

requirements for Petitioner’s final brief, [See Doc. 23 at 3], and concludes that

Petitioner’s claim is insufficient to state a claim for relief. 

Moreover, in affirming Petitioner’s convictions and sentences, the Georgia

Supreme Court held that the trial court did not err in excusing jurors for bias against

the death penalty, Morrow v. State, 532 S.E.2d at 86, and, aside from his conclusory

assertion otherwise, Petitioner has failed to demonstrate that the state court’s

conclusion was unreasonable.
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12. Ground 15 - Jurors Who Should Have Been Removed
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In Ground 15, Petitioner claims that four members of the venire panel –

identified by Petitioner as O’Kelley, Hoynes, Callahan, and Taylor – should have been

removed for cause by the trial court because of their views on the death penalty or

because they were biased.  Petitioner cannot succeed on this claim, however, because

none of these four members of the panel served on the jury at Petitioner’s trial, and he

thus cannot have been prejudiced by the trial court’s refusal to strike them for cause. 

This is true even though Petitioner was required to use his peremptory strikes to avoid

having some or all of those panel members serve.  “[I]f [a] defendant elects to cure [a

trial judge’s erroneous for-cause ruling] by exercising a peremptory challenge, and is

subsequently convicted by a jury on which no biased juror sat,” the Supreme Court has

held that the criminal defendant “has not been deprived of any . . . constitutional right.” 

United States v. Martinez-Salazar, 528 U.S. 304, 307 (2000).  Indeed, the “use [of] a

peremptory challenge to effect an instantaneous cure of the error” demonstrates “a

principal reason for peremptories: to help secure the constitutional guarantee of trial

by an impartial jury.”  Id. at 316.
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13. Ground 1710 - Cumulative Error

In his final ground for relief, Petitioner very briefly asserts that the cumulative

effect of the unconstitutional incidents at Petitioner’s capital trial served to deprive him

of his right to a fair trial.  Cumulative error analysis addresses the possibility that “[t]he

cumulative effect of two or more individually harmless errors has the potential to

prejudice a defendant to the same extent as a single reversible error.”  United States v.

Rosario Fuentez, 231 F.3d 700, 709 (10th Cir. 2000).  However, in order for a court

to perform a cumulative error analysis, there first must be multiple errors to analyze,

and this Court has not identified such error.  Accordingly, Petitioner is not entitled to

relief with respect to his Ground 17.

III. Conclusion

For the reasons stated, it is hereby ORDERED that all of Petitioner’s claims for

relief under 28 U.S.C. § 2254 are DENIED, except that Petitioner’s Grounds 12 and

13 are DENIED without prejudice to Petitioner raising those claims in a later

proceeding as discussed above.  This action is hereby DISMISSED and the Clerk is

DIRECTED to close this action.

10 Petitioner has withdrawn his Ground 16.
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Pursuant to Rule 11 of the Rules Governing § 2254, a certificate of appealability

is hereby GRANTED with respect to Petitioner’s claim that his trial counsel was

ineffective in investigating and presenting the case in mitigation but DENIED as to all

other claims in the petition.

IT IS SO ORDERED, this twenty-eighth day of July, 2016.
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In the Supreme Court of Georgia

                                                                       Decided:   October 17, 2011 

S11A0937, S11X0938.  HUMPHREY v. MORROW; and vice versa.

THOMPSON, Justice.

A jury convicted Scotty Garnell Morrow of the murders of Barbara Ann

Young and Tonya Rochelle Woods, of the aggravated battery of LaToya Horne,

and of related crimes.  The crimes all occurred on December 29, 1994.  Morrow

was sentenced to death and to several terms of imprisonment, and this Court

affirmed his convictions and sentences on June 12, 2000.  Morrow v. State, 272

Ga. 691 (532 SE2d 78) (2000).  Morrow filed a petition for a writ of habeas

corpus on October 30, 2001, which he amended on February 3, 2005.  An

evidentiary hearing was held on April 25 and 26, 2005.  In an order filed on

February 4, 2011,  the habeas court vacated Morrow’s death sentence based on1

the alleged ineffective assistance of Morrow’s trial counsel in the sentencing

phase of Morrow’s trial, but the habeas court refused to disturb Morrow’s

 We note with concern the fact that Morrow’s habeas petition was pending in the habeas1

court for nearly nine and a half years, which is twice as long as it took to bring this matter to a
verdict in the trial court.  We urge the habeas courts to make every reasonable effort in death
penalty cases to adhere to the time limitations imposed under Uniform Superior Court Rule 44.
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convictions.  In case number S11A0937, the Warden has appealed the vacating

of Morrow’s death sentence, and Morrow has cross-appealed in case number

S11X0938.  In the Warden’s appeal, we reverse and reinstate Morrow’s death

sentence.  In Morrow’s cross-appeal, we affirm.

I.  Factual Background

The evidence at Morrow’s trial showed that Morrow dated and lived with

Barbara Ann Young but that, beginning at least by early December of 1994, Ms.

Young was beginning to lose interest in Morrow.  On December 6, Morrow

slapped Ms. Young and dragged her by her arm in her own home.  On December

9, Morrow was giving a ride to Ms. Young, but he refused to drop her at the

college that she was attending and, instead, beat her and raped her twice.  After

this incident, Ms. Young made Morrow move out of her home.  On December

24, Ms. Young fled her home, where Morrow had been visiting, and ran to a

neighboring home seeking refuge and saying that Morrow was going to kill her. 

Finally, on December 29, 1994, Tonya Woods and LaToya Horne were

visiting Ms. Young, and two of Ms. Young’s children were also present in the

home as witnesses to the events that transpired there.  Morrow and Ms. Young

2
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argued over the telephone.  Later, Morrow entered Ms. Young’s home, stood at

the entrance to the kitchen, argued with Ms. Woods, and began shooting the

nine-millimeter handgun he had brought.  Morrow shot Ms. Woods in her

abdomen, severing her spine and paralyzing her, and Ms. Woods fell backwards

to the floor over a chair.  Morrow then shot Ms. Horne in her arm, and he also

possibly fired at Ms. Young as she fled from the kitchen.  Morrow pursued Ms.

Young down a hallway and kicked open her bedroom door.  Morrow and Ms.

Young struggled in the bedroom.  A shot was fired inside the bedroom, likely

injuring Ms. Young’s back from the action of the gun and burning Ms. Young’s

hand.  The bullet passed through the closed bedroom door and into the ceiling

in the hallway outside.  Ms. Young fled the bedroom, but Morrow pursued her

into the hallway.  Morrow likely smashed her head into the bedroom’s

doorframe, leaving behind skin, hair, and blood.  Morrow then grabbed her by

her hair as she lay on the floor, and he fired a fatal shot into her head above her

right ear.  This fatal shot was likely fired as she attempted to shield her head

with her left hand, which was shot through the palm.  Morrow then returned to

the kitchen, where he either cleared a jam in the gun or reloaded it.  He fired a

fatal shot under Ms. Woods’ chin and into her head at close range, and he shot

3
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Ms. Horne in the face and arm.  Morrow left the home, cut the telephone line

outside, and then fled.  Ms. Young and Ms. Woods died of their wounds.  Ms.

Horne was badly injured, but she managed to walk from house to house down

the street seeking someone to call for help before she eventually collapsed; she

survived, but with permanent injuries, including deafness in one ear.     

II.  Alleged Ineffective Assistance of Counsel

The habeas court concluded that Morrow’s trial counsel rendered

ineffective assistance in their preparation for and performance in the sentencing

phase of Morrow’s trial but not in the guilt/innocence phase.  In order to prevail

on an ineffective assistance of counsel claim, a petitioner must show that his

trial counsel rendered constitutionally-deficient performance and that actual

prejudice of constitutional proportions resulted.  Strickland v. Washington, 466

U. S. 668, 687 (III) (104 SC 2052, 80 LE2d 674) (1984); Smith v. Francis, 253

Ga. 782, 783-784 (1) (325 SE2d 362) (1985).  See also Rompilla v. Beard, 545

U. S. 374 (125 SC 2456, 162 LE2d 360) (2005) (applying Strickland, 466 U. S.

668); Wiggins v. Smith, 539 U. S. 510 (123 SC 2527, 156 LE2d 471) (2003)

(same).  We adopt the habeas court’s findings of fact unless they are clearly

erroneous, but we apply the facts to the law de novo in determining whether trial

4
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counsel performed deficiently and whether any deficiency was prejudicial.  See

Strickland, 466 U. S. at 698 (IV); Head v. Carr, 273 Ga. 613, 616 (4) (544 SE2d

409) (2001).  Trial counsel are “strongly presumed” to have performed

adequately; therefore, a petitioner bears the burden to prove otherwise. 

Strickland, 466 U. S. at 690 (III) (A).  In assessing the degree to which

counsel’s deficiencies might have prejudiced a petitioner’s defense, we consider

the cumulative effect of all of trial counsel’s deficiencies within the context of

everything that occurred at trial.  See Schofield v. Holsey, 281 Ga. 809, 812 n.1

(642 SE2d 56) (2007) (holding that the combined effect of trial counsel’s

various professional deficiencies should be considered).  In the interest of

judicial efficiency, this Court may simply assume certain alleged deficiencies

to have existed and then weigh any prejudice that might have resulted in the

final analysis of prejudice arising from counsel’s deficiencies.  Lajara v. State,

263 Ga. 438, 440-441 (3) (435 SE2d 600) (1993) (noting that an appellate court

need not address whether counsel was deficient if the claim can be rejected

based on a lack of prejudice).   

To show sufficient prejudice to warrant relief, a petitioner must show that 
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there is a reasonable probability (i.e., a probability sufficient to
undermine confidence in the outcome) that, but for counsel’s
unprofessional errors, the result of the proceeding would have been
different [Cit.].  

Smith, 253 Ga. at 783 (1).  The Warden incorrectly argues that the prejudice

standard applied by the habeas court in Morrow’s case was erroneous.  Under

Georgia’s death penalty laws, which provide for an automatic sentence less than

death if the jury is unable to reach a unanimous sentencing verdict, a reasonable

probability of a different outcome exists where “there is a reasonable probability

that at least one juror would have struck a different balance” in his or her final

vote regarding sentencing following extensive deliberation among the jurors. 

Wiggins, 539 U. S. at 537 (III).  See OCGA § 17-10-30 (providing, both before

and after being amended in 2009, that a sentence of death may only be imposed

upon a jury’s verdict recommending one). 

For the reasons discussed below and upon our plenary review of the trial

and habeas court records, we conclude that trial counsel generally performed

adequately and that the absence of trial counsel’s professional deficiencies, both

those we find to have existed and those we assume to have existed, would not
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in reasonable probability have resulted in a different outcome in either phase of

Morrow’s trial.  

A. Actual Preparation and Performance

1.  Preparation of Evidence

We begin our analysis of the assistance trial counsel rendered by

summarizing their pre-trial preparations.  Counsel focused much of their efforts

on supporting a possible defense theory that was based on the allegedly-

spontaneous nature of the murders, and they attempted to prepare evidence of

Morrow’s background and mental state that would support their theory that he

had acted impulsively and out of character.  Counsel testified that they believed

that the “domestic circumstances of the case” could possibly support a verdict

of voluntary manslaughter, and they pressed the State to consider a plea bargain

to life without parole based on this characterization of the murders.  

Trial counsel met repeatedly with Morrow, his mother, and his sister, and

the record makes clear that counsel discussed Morrow’s childhood background

with them extensively, despite the fact that counsel believed that a sound

strategy would be to focus on Morrow’s character as an adult.  Counsel found

Morrow’s sister to be a more-reliable source of information than his mother. 
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Contrary to Morrow’s argument, it is simply not correct that trial counsel

ignored information from the years during Morrow’s childhood when he lived

in New York and New Jersey, although we acknowledge that they relied heavily

on Morrow, his mother, and his sister to provide information about that portion

of Morrow’s life.  Counsel testified that they also contacted jail staff, Morrow’s

former co-workers, and numerous other potential witnesses.  Counsel obtained

funds for a private investigator, and counsel testified that they closely monitored

the investigator’s progress and that the investigator “concentrated about 65

percent of his efforts on mitigation witnesses.”  The investigator testified that

he was relatively inexperienced in mitigation investigations; however, we note

that trial counsel retained ultimate responsibility for the defense strategy.  

Counsel had Morrow examined by a psychiatrist.  The psychiatrist’s report

stated that Morrow’s mother had been “battered” by Morrow’s father and that

Morrow had been “abandoned” by his father, had been “picked on” as a child

because he was on welfare, and was currently depressed and remorseful. 

However, the psychiatrist’s report also unflatteringly indicated that Morrow had

been suspended from school numerous times for fighting, that Morrow had

battered his ex-wife and his girlfriend, and that Morrow had a diagnosis of
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alcoholism, polysubstance abuse, and a personality disorder that included “anti-

social” features.  The psychiatrist’s report indicated a sexual history that was

unremarkable, except perhaps for the fact of Morrow’s promiscuity with

women.  After concluding that the psychiatrist’s report was potentially harmful

to the defense on the whole, counsel eventually arranged for Morrow to be

examined repeatedly by a psychologist in an effort to get Morrow to open up

more about his background, to prepare Morrow emotionally to testify well, and

to prepare the psychologist’s possible trial testimony, which is outlined below. 

Before having Morrow examined, counsel briefed the psychologist on what their

investigation had revealed about Morrow, and the psychologist never expressed

to counsel any concern that additional information was necessary to his

conclusions.  

Counsel and their investigator made reasonable attempts to contact a

person who reportedly had served as a personal mentor to Morrow when he

lived in the Northeast, to contact members of Morrow’s extended family through

Morrow’s mother, and to obtain Morrow’s school records and childhood

psychological records.  Counsel considered hiring a social worker but concluded
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that there was no need for one in the light of the preparation that they, their

investigator, and their psychologist were doing.  

2.  Presentation of Evidence

At trial, counsel presented the following evidence:  In the guilt/innocence

phase, counsel presented testimony from an investigator to explain that Ms.

Young had not referred to the incident where Morrow kidnapped her and had

sex with her as a “rape” and that Morrow had beaten her with his fist rather than

with a gun during that incident.  Morrow’s sister testified about Morrow’s

background in an effort to show Morrow’s good character, his past good

treatment of Ms. Young, and his distress at the time of the murders.  Trial

counsel then concluded the guilt/innocence phase with testimony from Morrow

himself, in which he described his history with Ms. Young, gave explanations

about his alleged past abuse of her that were more favorable to himself than the

State’s evidence about those incidents, and explained how he had reacted

impulsively to Ms. Woods’ insulting comment to him about Ms. Young’s no

longer wanting to be in a relationship with him.  At the conclusion of the

guilt/innocence phase, counsel argued to the jury that Morrow had “snapped.” 
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In the sentencing phase, trial counsel attempted to carry forward their

theme about Morrow’s good character through the following witnesses:  several

of Morrow’s former co-workers; a detention officer who had formed a favorable

opinion of Morrow; a volunteer minister who explained Morrow’s good

behavior in the jail and his potential to minister to other inmates; a pastor who

described Morrow as “dependable” and “sincere” and as being remorseful for

his crimes; a friend who had known Morrow for 10 years who spoke favorably

of Morrow’s lack of a bad temper, his involvement with his children, and his

respect for his mother; Morrow’s ex-wife who described Morrow as being quiet,

rarely abusive, and involved with his children; Morrow’s ex-wife’s new

husband who described Morrow as being “the perfect father”; Morrow’s half-

sister who described him as being “a kind, loving person” who did not lose his

temper; and a former girlfriend who described Morrow as not being abusive and

as being fearful of getting hurt emotionally.  Morrow’s sister testified about her

father’s abuse of Morrow’s mother, including stomping on her and causing her

to miscarry, and about how Morrow had attempted to protect her.  Contrary to

Morrow’s current description of the portion of his life he spent in the Northeast

after Morrow’s mother’s divorce, Morrow’s sister described her memories of
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that time period as “pretty good.”  However, she explained that Morrow was

bullied in school and that his mother “tried to make him be a man.”  She also

outlined Morrow’s life in general terms, including things such as how he had

helped his mother with her nursing care business, was close to his mother, and

was involved in church as a child.  She explained that Morrow had been under

stress because he feared that he was losing his children and because his aunt had

recently died.  

Counsel presented the testimony of a psychologist who had evaluated

Morrow repeatedly.  The psychologist testified that Morrow showed elevated

scores for “paranoia,” “hysteria,” poor impulse control, exaggerated masculinity,

depression, and anxiety.  He stated that Morrow had been in special education

classes since the fourth grade for reasons other than his behavior.  He explained

that Morrow had suffered from a sense of helplessness because he had been

unable to protect his mother from abuse first by his father and later by his

mother’s boyfriend.  He described how Morrow had reacted to being belittled

by Ms. Woods on the day of the murders and had gone into a dissociative state

as a result of the incident.  

12

Pet. App. 184



Finally, trial counsel presented testimony from Morrow’s mother.  She

explained that her ex-husband had abused her severely, even stomping on her

and causing her to miscarry, and that Morrow had tried to protect her.  She

outlined her and Morrow’s life histories, and she included some discussion of

the period during which Morrow lived in the Northeast.  She explained how she

had once spanked Morrow in front of his friends at school, and she discussed

Morrow’s academic problems.  Her testimony concluded with a plea as a mother

for Morrow’s life to be spared. 

In light of the summary of trial counsel’s efforts outlined above and in

light of our plenary review of the trial and habeas records, we conclude that it

is simply not correct that trial counsel failed to investigate Morrow’s

background, including the period he spent in the Northeast.  Counsel did such

an investigation, but they reasonably relied on Morrow and his immediate

family members to reveal that information.

B.  Evidence that Trial Counsel Allegedly Failed to Discover

We now turn to the evidence that trial counsel allegedly should have

discovered that they did not.  The habeas court concluded that trial counsel

performed deficiently in preparing for the sentencing phase.  Morrow argues
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that trial counsel failed to discover evidence falling mainly into two categories,2

information about the portion of Morrow’s life that he spent in the Northeast

and information available through an independent forensic expert.  As we

explained above in our general discussion of the applicable standards of review,

our assessment of how a jury might have reacted to the additional evidence that

Morrow has presented in the habeas court is an assessment of the legal question

of prejudice, which we perform de novo.

1.  Information about Morrow’s Life in the Northeast

The habeas court found that trial counsel performed deficiently in their

efforts to discover “testimony and records documenting Petitioner’s childhood

in the New York City area.”  The habeas court assumed that Morrow was

psychologically harmed by being sometimes left by his mother unsupervised or

in the care of unreliable or unsavory persons, including Morrow’s blind

grandfather together with another man who was known to drink.  However, our

review of the record reveals that a jury would have found this characterization

 We also note the evidence that Morrow was born prematurely; however, like the habeas2

court apparently did, we find nothing compelling about this evidence and the speculative
possibility that it could have had lasting effects on his mental state.
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of how Morrow himself  was ever harmed to be overstated, and we also note3

that the jury actually did hear testimony at trial about how Morrow and his sister

would sometimes be left alone while their mother was away.  The habeas court

noted that testimony at trial indicated that Morrow’s mother moved to the

Northeast to escape her badly abusive husband, but it found that new evidence

suggested that the move was also partly motivated by sexual abuse Morrow’s

sister had suffered.  However, Morrow’s sister testified that she did not tell

Morrow about the abuse until after he was arrested, meaning it could not have

affected his conduct during the murders.  The habeas court notes testimony that,

when Morrow was living in his aunt’s home in Brooklyn, his aunt and her

boyfriend were unkind to him and his sister and disciplined them harshly and

that the other children in the home bullied him.  We find this new testimony to

be less than compelling as alleged proof of trial counsel’s failings and resulting

prejudice, particularly because testimony was actually presented at trial about

how Morrow had been bullied often as a child and had been punished by his

mother for not standing up for himself and for misbehaving.   

 Morrow’s sister testified in the habeas court that the sighted man once molested her. 3

However, there is no evidence that she ever disclosed this to trial counsel pre-trial during their
numerous consultations with her, and there is no evidence that Morrow had any knowledge of the
incident prior to his crimes.
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Morrow presented evidence in the habeas court suggesting that he had

been raped by his cousin as a child.  However, we note that Morrow never

reported any such rapes pre-trial to his counsel or to the mental health experts

who questioned him about his background, including his sexual history.  We

disagree with the habeas court’s suggestion that trial counsel should have been

alerted to the alleged rapes simply because Morrow was known to wet the bed

and to have some adjustment problems as a child or because the alleged

perpetrator had once allegedly attempted to molest another cousin on a dare. 

Finally, although we do not find that counsel performed deficiently in failing to

discover Morrow’s alleged rapes, particularly because Morrow himself never

made such allegations pre-trial, we also note with regard to any resulting

prejudice that Morrow’s only direct evidence of the alleged rapes even in the

habeas court was his own statement to a psychologist.  We have said the

following about such circumstances:

Although an expert witness may rely on the statements of others in
forming his or her expert opinions, those opinions should be given
weight only to the extent that the statements upon which they rely
are themselves found to have been proven reliable.  An expert
witness must not be permitted to serve merely as a conduit for
hearsay. Therefore, in considering whether a jury in reasonable
probability would have been swayed by additional testimony not
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presented by counsel, we do not assume the correctness of the facts
alleged in the experts’ affidavits but, instead, we consider the
experts’ testimony in light of the weaker [evidence] upon which that
testimony, in part, relied.

Whatlely v. Terry, 284 Ga. 555, 565 (V) (A) (668 SE2d 651) (2008) (footnotes

omitted).  Thus, we conclude that the testimony of Morrow’s expert about

Morrow’s recent allegations about the rapes would not have been given great

weight by the jury.

The habeas court highlighted Morrow’s evidence suggesting that his

mother had dated a man who was “cruel and controlling,” would force Morrow

to help him do his janitorial work, would punish Morrow with a belt,  and would4

abuse Morrow’s mother.  We note, however, that trial counsel did present

testimony at trial from a psychologist showing that the boyfriend had been

abusive to Morrow’s mother and had once cruelly mocked Morrow when he

attempted to defend his mother with a baseball bat.

The habeas court notes evidence presented in the habeas court suggesting

one of Morrow’s mother’s later boyfriends might have sexually abused

 We note that the testimony in the habeas court was somewhat inconsistent regarding the4

degree of harshness involved.  We also note that there was inconsistent testimony about whether
this boyfriend might have made sexual comments to Morrow’s sister, although we also note that
there was no evidence showing that Morrow was aware of those alleged comments.
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Morrow’s sister.  However, our review of the record does not reveal that

Morrow was ever aware of this alleged abuse; therefore, it would not have

affected the jury’s assessment of his moral culpability in the murders if it had

been presented at trial.  

Although we do not enumerate all of the examples here, we note that

much of the habeas court’s order is simply a recitation of the same basic life

history that was outlined for the jury at trial.

Finally, the habeas court discusses the new testimony presented by the

psychologist who testified at Morrow’s trial.  The habeas court found that the

psychologist’s testimony would have been enhanced if the psychologist had

been aware of the additional alleged emotional traumas that Morrow had faced

as a child.  As we have outlined above, the psychologist’s trial testimony reveals

that his pre-trial evaluation of Morrow through repeated interviews with him

was thorough, and his trial testimony set forth a compelling picture for the jury. 

We find that the additional matters discussed above, including such things as

Morrow’s having been treated badly in his aunt’s home and the additional

evidence of his having been mistreated by his mother’s boyfriend, would not

have significantly enhanced the psychologist’s trial testimony in the eyes of the
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jury.  As to Morrow’s essentially-unsubstantiated claim of rape, our discussion

above demonstrates that trial counsel did not perform deficiently regarding those

allegations because Morrow never revealed them pre-trial and that those

allegations, which are based essentially on only Morrow’s own report, would

have been regarded as suspect by the jury even if we were to assume that they

should have been discovered pre-trial.

2. Information from an Independent Forensic Expert

Morrow presented testimony from an expert in forensics.  We find that,

even assuming the correctness of this expert’s new testimony, there is no

substantial prejudice as to either phase  of Morrow’s trial arising out of trial5

counsel’s failure to present similar testimony.

First, the expert claims that the evidence at the crime scene shows that Ms.

Woods was standing rather than sitting when Morrow shot her, causing her to

fall backwards over a chair.  Although this testimony would have tended at trial

to confirm Morrow’s version of how the three victims were arranged in the

room when he started shooting them, it would not have had a significant impact

 The issue of trial counsel’s performance regarding potential testimony from a forensic5

expert during the sentencing phase is raised in the Warden’s appeal, and it is raised regarding the
guilt/innocence phase in Morrow’s cross-appeal.
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on the jury in light of the fact that the evidence was clear that Morrow began

shooting simply because he was upset by what Ms. Woods had said to him

rather than because of any threat he sensed.  In fact, Ms. Horne herself testified

at trial in a manner consistent with Morrow’s new expert testimony, as she

claimed that she “remember[ed] Tonya falling back in the chair.”  Thus, we

conclude that trial counsel’s failure to obtain expert testimony like this was not

prejudicial.

Second, Morrow’s new expert has testified, contrary to the extensive

expert testimony at trial, that Ms. Young’s hand was shot through during the 

struggle in her bedroom and that the shot then grazed her forehead.  This

contrasts with the State’s evidence at trial showing that a shot was fired inside

the bedroom but did not strike Ms. Young, that Ms. Young’s forehead likely

was injured when her head struck a doorframe during the struggle, and that

Morrow then injured Ms. Young’s hand when he shot through it and into the

side of her head as she shielded herself.  Morrow actually relied on the State’s

testimony showing that the injury to Ms. Young’s forehead was not from a

gunshot to argue to the jury that the injury could have been simply the result of

a fall.  Our review of Morrow’s new expert testimony leads us to conclude that
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Morrow cannot show prejudice for two reasons.  First, we believe that the jury

would, like us, favor the testimony of the State’s experts upon reviewing the two

contrasting accounts of precisely how the struggle with Ms. Young transpired

prior to the final shot to her head.  Second, even if the jury chose to believe the

version of events set forth by Morrow’s new expert, that version would not be

significantly mitigating, because it still depicts Morrow as having struggled with

Ms. Woods for the gun in the bedroom, chasing her as she fled into the hallway,

grabbing her by her hair as she lay helpless on the floor, and shooting her in the

head. 

Finally, Morrow’s new expert testified that the clicking sound heard by

Ms. Horne and the unspent bullet on the floor next to Ms. Woods’ feet could

have been the result of Morrow’s clearing a jam in his gun rather than his

reloading.  We find this testimony not to be mitigating for two reasons.  First,

the testimony would have been essentially cumulative of similar testimony from

an expert for the State, which the State even highlighted in its closing argument. 

Second, regardless of whether Morrow was clearing a jam in his gun or

reloading, it is clear that he was taking active steps to prepare his gun to

continue his murderous rampage.
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C. Form of the Sentencing Verdict

In his argument regarding the form of the sentencing verdict, which is

discussed further below, Morrow argues that his trial counsel rendered

ineffective assistance by failing to object.  Specifically, Morrow argues that it

is not possible to determine from the jury’s verdict if the jury, having clearly

found in its verdict multiple statutory aggravating circumstances for each of the

individual murders, concluded that a death sentence was the appropriate

sentence for the murder of Barbara Ann Young, for the murder of Tonya

Woods, or for each of those murders.  See OCGA § 17-10-31 (providing that,

except in cases of treason or aircraft hijacking, a death sentence may only be

imposed upon a finding of one or more statutory aggravating circumstances);

OCGA § 17-10-30 (b) (setting forth the statutory aggravating circumstances). 

We conclude that there is no reasonable probability that the jury would have

imposed anything less than two separate death sentences for the two murders if

trial counsel had successfully objected to the form of the sentencing verdict. 

D.  Combined Effect of Individual Ineffective Assistance Claims

In light of the foregoing discussion regarding the various ways in which

we have found or have assumed trial counsel’s performance to have been
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deficient, we conclude that there is not a reasonable probability that the absence

of those deficiencies would have changed the outcome of either phase of

Morrow’s trial.  See Holsey, 281 Ga. at 812 n.1 (considering the combined

effect of trial counsel’s deficiencies); Lajara, 263 Ga. at 440-441 (3) (rejecting

a claim solely on the basis of a lack of prejudice).  Accordingly, we refuse to

disturb Morrow’s convictions and order Morrow’s death sentence reinstated.

III.  Remaining Cross-Appeal Claims

A.  Compositions of the Grand and Traverse Juries 

Morrow claims that the compositions of his grand and traverse juries were

unconstitutional and violated OCGA § 15-12-40 because Hispanic persons were

under-represented on the lists from which those juries were drawn.  The habeas

court correctly concluded that it was not free to re-examine this claim on habeas

corpus, because the claim was decided adversely to Morrow on direct appeal. 

See Hall v. Lance, 286 Ga. 365, 376 (III) (687 SE2d 809) (2010) (holding that

matters decided on direct appeal may not be re-examined by the habeas courts);

Morrow, 272 Ga. at 692-695 (1) (addressing Morrow’s jury composition claim

on direct appeal).  Morrow argues that the habeas court should have re-opened

this claim, arguing that the release of the 2000 Census has revealed new facts
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which should now be considered.  See Lance, 286 Ga. at 376 (III) (noting that

habeas courts “should not reconsider issues previously addressed by this Court

where there has been no change in the law or the facts since this Court’s

decision”); Bruce v. Smith 274 Ga. 432, 434 (2) (553 SE2d 808) (2001) (noting

that, “[w]ithout a change in the facts or the law, a habeas court will not review

an issue decided on direct appeal”).  But see Head v. Hill, 277 Ga. 255, 257 (II)

(A) (1) (587 SE2d 613) (2003) (noting that a claim based on new law may only

serve as the basis for habeas corpus relief if the new law is of the type that is

given retroactive effect).  This Court allows claims to be revisited on habeas

corpus where new facts have developed since the time of the direct appeal not

because the Court intends to allow prisoners to have a second chance to prove

their claims but, instead, because a claim that is based on facts that did not

actually exist at the time of direct appeal is essentially a different claim.  We

reject Morrow’s argument that his jury composition claim should be re-opened,

because we find that he has pointed merely to a new means by which the

relevant facts might be proven rather than to any new underlying facts.  His

present claim does not present a new claim.  Furthermore, even if this claim

were not barred by res judicata, it would lack merit in light of our holding that
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jury commissioners properly rely on the most-recent Decennial Census that is

available at the time jury lists are constructed.  See Williams v. State, 287 Ga.

735 (699 SE2d 25) (2010). 

B.  Proportionality of Morrow’s Death Sentence

This Court held on direct appeal that the death penalty was not

disproportionate punishment in Morrow’s case.  See Morrow, 272 Ga. at 703

(17).  However, Morrow argues that this Court should re-examine that question,

particularly in light of the new evidence that he has presented in the habeas

court.  As this Court has done in the past, we pretermit whether a re-examination

of the proportionality of a death sentence by this Court on habeas corpus might

ever be appropriate.  Instead, we simply conclude that no cause to consider

doing so exists in this case, a case that involves two especially-brutal murders

and clear evidence of escalating prior violence toward the main target of

Morrow’s discontent, Ms. Young.  See Schofield v. Meders, 280 Ga. 865, 871

(8) (632 SE2d 369) (2006) (stating that the Court “perceive[d] no reason to

re-examine the issue [of proportionality]”); Fleming v. Zant, 259 Ga. 687, 688-

689 (2) (386 SE2d 339) (1989) (refusing to “reach the issue of whether there

may be some circumstances under which a second proportionality review would
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be appropriate”).  

C.  Form of the Sentencing Verdict

As was noted above in the discussion of the alleged ineffective assistance

of counsel, Morrow argues that the form of the jury’s sentencing verdict in his

trial was improper in that it did not clearly indicate that the jury had

unanimously recommended a death sentence for either of the two individual

murders but, instead, simply found multiple statutory aggravating circumstances

regarding each of the individual murders and recommended one unified death

sentence.  The habeas court erred by finding this claim to be barred as

previously litigated, because, although the underlying facts of the issue were

briefly noted by this Court sua sponte in a footnote outlining the procedural

history of the case, the issue was not raised as a distinct claim in Morrow’s

appeal.  See Morrow, 272 Ga. at 692 n.1 (noting the form of the jury’s

sentencing verdict).  However, the habeas court correctly found in the

alternative that this claim was barred by procedural default.  See Hall v.

Brannan, 284 Ga. 716, 725-726 (III) (670 SE2d 87) (2008).  The bar to

procedurally-defaulted claims can be overcome by satisfying the cause and

prejudice test, and the showing of “cause” under that test can be made by

26

Pet. App. 198



demonstrating that counsel rendered ineffective assistance under constitutional

standards.  See id.  However, Morrow’s counsel cannot be regarded as having

rendered deficient performance on appeal, because they could not have

successfully raised a claim about the jury’s sentencing verdict on direct appeal

in light of the fact that the issue had not been preserved by objection at trial. 

Likewise, as is discussed above, Morrow cannot show the ineffective assistance

of his counsel at trial, because he has failed to show that an objection at trial

would have in reasonable probability led to anything other than the imposition

of two death sentences, one for each of the murders.  Thus, Morrow’s attempt

to rely upon ineffective assistance of counsel to satisfy the cause and prejudice

test fails, and this claim remains barred by procedural default.

D.  Claims that are Deemed Abandoned

In a footnote, Morrow has purported to incorporate all remaining issues

that he raised in the habeas court.  These unspecified, unsupported claims are

deemed abandoned.  See Supreme Court Rule 22; Hall v. Terrell, 285 Ga. 448,

457 (III) (679 SE2d 17) (2009). 

Judgment reversed in S11A0937.  Judgment affirmed in S11X0938. All

the Justices concur.
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Petitioner's sentencing trial. The sentence of death imposed by the Superior Court of Hall 

County is hereby VACATED. 

SO ORDERED this 3rd day of February, 2011. 

Copies to: Marc Holzapfel 
Attorney for Defendant 
10 Appleton Place 
Glen Ridge, NJ 07974 

Brian S. Kammer 
Executive Director 
Georgia Resource Center 
303 Elizabeth Street 
Atlanta, GA 30307 

Beth A. Burton 
Asst. Attorney General 
132 State Judicial Bldg. 
40 Capitol Square SW 
Atlanta, Georgia 30334 

Natasha Nankali, Habeas Clerk 
Council of Superior Court Judges 
18 Capitol Square, SW 
Suite 108 
Atlanta, GA 30334 

Beth Weaver 
Habeas Corpus Clerk 
Clerk of Superior Court of Butts County 
P.O. Box 320 
Jackson, GA 30233-0320 
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