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UNITED STATES COURT OF APPEALS
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FOR THE SIXTH CIRCUIT

FILED

Sep 13, 2018
UNITED STATES OF AMERICA,

DEBORAH S. HUNT, Clerk

Plaintiff-Appellee,
ON APPEAL FROM THE UNITED
STATES DISTRICT COURT FOR
THE EASTERN DISTRICT OF
KENTUCKY

V.

TIFFANY A. PRINCE,

N N N N N N N N NS

Defendant-Appellant.

BEFORE: WHITE, DONALD, and LARSEN, Circuit Judges.

BERNICE BOUIE DONALD, Circuit Judge. Defendant-Appellant Tiffany A. Prince
facilitated the purchase of heroin for “B.R.” from her dealer. B.R. ingested the drugs immediately
after purchase and soon experienced an overdose. Paramedics revived him, and he refused further
medical assistance. Prince pleaded guilty to aiding and abetting the distribution of heroin and
fentanyl. At sentencing, the district court found that B.R.’s overdose was a “significant physical
injury” under the Guidelines and departed upwards. Prince now appeals, arguing that B.R.
suffered no significant injury. For the reasons that follow, we AFFIRM.

l.

On September 6, 2016, the victim in this case, B.R., asked Prince to assist him in obtaining

heroin. Prince drove B.R. to a co-defendant’s home, a location where she had obtained narcotics

for personal use in the past. Once there, B.R. gave Prince $40 and she returned with two bindles
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of heroin. Prince warned that the drugs were “powerful.” At the time, neither knew how prescient
Prince’s warning was—the heroin was laced with fentanyl. B.R. snorted the drugs. Prince then
drove B.R. to a local grocery store.

Once inside the store, B.R. suffered a drug overdose. After falling unconscious, store
employees contacted emergency medical services. Seeing emergency responders, Prince left the
scene. Upon arrival, medical personnel identified suppressed respiration and diagnosed B.R.
accordingly. They provided two doses of Narcan—a medication used to block the effects of
opioids in case of overdose. B.R. regained consciousness and his breathing returned to normal.
Id. B.R. refused further medical attention and left the scene without medical assistance.

Prince and the suppliers were indicted for distributing heroin laced with fentanyl. Prince
pleaded guilty to aiding and abetting the distribution of heroin and fentanyl, in violation of
21 U.S.C. § 841(a)(1). Prince’s Presentence Investigation Report (“PSR”) indicated a criminal
history category of V and a total offense level of 10. Her Guideline’s range was 21 to 27 months.
The PSR also indicated that Prince’s conduct caused a “significant physical injury,” thus
warranting an upward departure under U.S.S.G. § 5K2.2—which Prince timely objected to.

At sentencing, the district court heard testimony from DEA Agent Anderson Muse
regarding B.R.’s overdose. Agent Muse confirmed that Prince warned B.R. that the drugs were
“pretty powerful” and, based on his review of B.R.’s medical records and interviews with
responding paramedics, confirmed that B.R.’s respiration rate was six, and that a respiration rate
under eight requires intubation. Agent Muse further stated that the first responders believed that,
absent their intervention and administering Narcan, B.R. would have died. The district court found
“that a heroin overdose is a significant physical injury for purposes of the guideline” and that

“without the administration of Narcan, B.R. would have run the risk of permanent oxygen
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deprivation and likely would have died.” The court also rejected Prince’s argument that § 5K2.2
required a permanent injury and noted that B.R.’s recovery “goes to the extent of the departure,
versus the fact that this guideline applies to begin with.” Further, it explained that B.R.’s injury
was a knowing risk because, “[a]s an addict herself, the defendant knew the potential risk of the
heroin” and “she knew the heroin was powerful, and she had warned [B.R.] to be careful.”

The court overruled Prince’s objection and departed upwardly by three offense levels,
which resulted in an effective Guideline range of 30 to 37 months. The court acknowledged that
Prince did not act intentionally, but negligently, warranting a less substantial departure and
sentenced Prince to 36 months’ imprisonment. This timely appeal followed.

Prince now appeals the district court’s upward departure under § 5K2.2, arguing that B.R.’s
suppressed breathing after overdosing does not constitute “significant physical injury.” Instead,
Prince argues, B.R.’s overdose—and the effects therefrom—are neither an injury, nor significant,
alternatively likening the symptoms to that of a common cold.

1.

We review sentencing determinations “under a deferential abuse-of-discretion standard.”
Gall v. United States, 552 U.S. 38, 41 (2007). Our review of a district court’s decision to depart
upward from the Guidelines is also for abuse of discretion. See United States v. O’Georgia,
569 F.3d 281, 287 (6th Cir. 2009). “In reviewing a district court’s application of the Sentencing
Guidelines, this court must ‘accept the findings of fact of the district court unless they are clearly
erroneous and . . . give due deference to the district court’s application of the guidelines to the
facts.”” United States v. Simmerman, 850 F.3d 829, 832 (6th Cir. 2017) (quoting 18 U.S.C.

§ 3742(¢)).
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Prince argues, however, that determination of the non-defined term “significant physical
injury” under § 5K2.2 is a legal interpretation that must be reviewed de novo. But the “abuse-of-
discretion standard includes review to determine that the discretion was not guided by erroneous
legal conclusions.” Koon v. United States, 518 U.S. 81, 100 (1996). Thus, we review for an abuse
of discretion.

1.

The sole issue for us to determine is whether the district court abused its discretion in
finding that B.R.’s heroin and fentanyl overdose constituted a “significant physical injury” under
§ 5K2.2. As the parties briefed, there is surprisingly little instructive precedent to guide our
inquiry. There are no opinions—published or otherwise—that directly address this issue from our
Circuit. As for our sister circuits, there is a similar dearth of interpretation. Even were we to adopt
the reasoning of one of the few cases that have addressed this subject, that reasoning would not be
wholly dispositive of the issue before us.

Still, several factors compel us to find that—under the specific facts of Prince’s case—the
district court did not abuse its discretion in departing upward due to a significant physical injury.
We begin with the language of § 5K2.2. As stated, “significant physical injury” is not defined.
However, recently, we have determined that “[t]he term ‘physical injury’ typically means ‘bodily
injury,” which in turn is defined as ‘[p]hysical damage to a person’s body.”” United States v.
Camp, No. 17-1879, slip op. at 13 (6th Cir. Sept. 5, 2018) (emphasis added) (citing Black’s Law
Dictionary (10th ed. 2014)); see United States v. Edling, 895 F.3d 1153, 1158 (9th Cir. 2018)
(stating that Guidelines “[p]rovisions that refer to ‘physical injury’ standing alone use the term, as
does Black's Law Dictionary, as synonymous with bodily injury to a person”). In this instance,

the language of § 5K2.2 suggests that the drafters were only concerned about injury to a person,
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and not some other type of physical injury, such as damage to property. See § 5K2.2 (requiring
the court to consider “the degree to which [the injury] may prove permanent” and whether “the
victim suffer[ed] a major, permanent disability”) (stating that “the same considerations apply as in
8 5K2.1,” which authorizes an upward departure if death resulted). Therefore, “physical injury”
is synonymous with “bodily injury” in this context.

The Guideline’s commentary elsewhere defines “bodily injury” as “any significant injury;
e.g., an injury that is painful and obvious, or is of a type for which medical attention ordinarily
would be sought.” See U.S.S.G. § 1B1.1, cmt. 1(B). The Guideline’s commentary also defines
elsewhere “serious bodily injury” as “injury involving extreme physical pain or the protracted
impairment of a function of a bodily member, organ, or mental faculty; or requiring medical
intervention such as surgery, hospitalization, or physical rehabilitation.” Id. at cmt. 1(L).
“Significant physical injury,” therefore, seems to fall somewhere in between the two.! But to
answer the question presented in this case, we need not further define the term. Both “significant
injury” and “serious bodily injury” include pain or any injury for which medical attention would
be sought or is required. Here, we have testimony that supports the necessity of medical attention.
While not as intensive or protracted as surgery or hospitalization, the district court heard testimony
that, absent emergency intervention and the administration of an opioid suppressant, B.R.’s

respiratory rate would have continued to decline, resulting in his death. This testimony was

! Merriam Webster’s online dictionary defines “serious” as “having important or dangerous possible consequences.”
Merriam-Webster Online, https://www.merriam-webster.com/dictionary/serious (last visited July 2, 2018). Its
synonyms include “dangerous, grave, grievous, hazardous, jeopardizing, menacing, parlous, perilous, risky,
threatening, unhealthy, unsafe, and venturesome. Id. On the other hand, “significant” is defined as “having meaning,”
with listed synonyms of “big, consequential, earth-shattering, eventful, historic, important, major, material,
meaningful, momentous, monumental, much, substantial, tectonic, and weighty.” Merriam-Webster Online,
https://www.merriam-webster.com/dictionary/significant (last visited July 2, 2018). These definitions intimate that
“serious” is more severe than “significant.” See also United States v. Ramirez, 557 F.3d 200, 207 (5th Cir. 2009)
(noting that New Jersey’s laws delineate crimes with intent to cause “serious bodily injury” and “significant bodily
injury,” with the former classified as the greater offense).

-5-
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sufficient to establish that B.R. suffered a “significant physical injury” and, thus, we will not find
an abuse of discretion in its application.

The language in 8 5K2.2 evidences an intent to allow for a flexible, factual inquiry into the
extent of the increase. Indeed, as briefly mentioned above, § 5K2.2 states that “[t]he extent of the
increase ordinarily should depend on the extent of the injury, the degree to which it may prove
permanent, and the extent to which the injury was intended or knowingly risked.” U.S.S.G.
§ 5K2.2. Moreover, § 5K2.2 states that when “the victim suffers a major, permanent disability
and when such injury was intentionally inflicted, a substantial departure may be appropriate. If
the injury is less serious or if the defendant (though criminally negligent) did not knowingly create
the risk of harm, a less substantial departure would be indicated.” Id. Such language strongly
implies that, contrary to Prince’s argument here, the section is intended to apply where there is an
injury that is temporary or unintentional but that such a case warrants a lesser departure. Common
sense as to the plain language of the statute demands the same conclusion. In common parlance,
a drug overdose would not be an insignificant injury.

Next, we look to any available guiding precedent. Though this is a matter of first
impression, all cases provided suggest that the district court did not abuse its discretion in applying
the sentence. See United States v. Roberts, 670 F. App’x 901 (8th Cir. 2016) (affirming sentence
that included upward departure under § 5K2.2 due to two heroin overdoses that required the use
of Narcan, albeit where the defendant only argued improper sentencing disparity); United States
v. Pacheco, 489 F.3d 40, 47 (1st Cir. 2007) (finding that district court did not commit clear error
“in finding that significant physical injury resulted from ketamine supplied by the defendant” when
victim overdosed, albeit where causation was the only issue and the defendant did not dispute that

the victim’s injuries were significant).
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Finally, as the Government points out, the district court maintained the authority—under
18 U.S.C. § 3553(a)—to give additional weight to the overdose, even if 8§ 5K2.2 did not apply.
See United States v. Hubbard, 589 F. App’x 809, 811 (8th Cir. 2015). In Hubbard, the defendant
sold heroin to multiple victims who later overdosed and were revived by paramedics using Narcan.
Id. at 810. At sentencing, the defendant objected to a departure under § 5K2.2. Id. The district
court overruled the objection and departed upward three offense levels because both victims were
“significantly physically injured as a result of defendant’s distribution of heroin.” Id. (internal
citation omitted). However, the district court also stated that “[i]f the Eighth Circuit Court of
Appeals does not agree with my interpretation of 5K2.2, then | would vary upward to the same
level to reflect that defendant’s heroin distribution resulted in an injury involving a substantial risk
of death that did require medical intervention.” Id. On appeal, the Eighth Circuit found it
unnecessary to determine whether the overdoses constituted “significant physical injury,” because
“any potential error . . . was harmless™ as the district court “was authorized under § 3553(a) to give
weight to the fact that [the defendant’s] distribution of heroin was a but-for cause of episodes in
which two persons required emergency medical attention to avoid death or permanent injury.” Id.
at 810-11. So too here.

In Prince’s case, the district court stated that, even if it “completely agreed” with Prince’s
objection to the application of § 5K2.2, the overdose was “an independent reason for the Court to
vary” and that Prince’s sentence was “in essence [] going to be a three-level departure/variance.”
Thus, just as our sister circuit found in Hubbard, the district court provided a clear statement on
the record that it would have imposed the same sentence, regardless of whether B.R.’s overdose
technically fell under § 5K2.2. Indeed, it described the sentence as a “departure/variance.” 1d.

Though the district court was not as explicit regarding a potential appeal, it is equally as clear that
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Prince’s sentence would be the same with or without § 5K2.2. Hubbard is not binding but is
persuasive precedent providing an alternative reason to affirm. See also United States v. Schock,
862 F.3d 563, 569 (6th Cir. 2017) (noting that there are times when reliance on an incorrect range
is harmless “because the record reflects that the district court ‘thought the sentence it chose was
appropriate irrespective of the Guidelines range.””) (quoting Molina-Martinez v. United States,
136 S. Ct. 1338, 1346-47 (2016)).

Prince’s only arguments contrary to a finding of significant injury are unavailing. In short,
Prince cannot separate and compartmentalize the symptoms of the overdose to reduce the severity
of the injury. True, the paramedics diagnosed B.R.’s overdose via, at least, reduced respiratory
rate and unconsciousness. But those symptoms do not define his condition. Take, for example, a
heart attack. While the outward manifestations of a heart attack may include similarly mundane
symptoms such as chest discomfort, shortness of breath, and nausea, and though medical
intervention may prevent death and further injury, this does not alter the severity of the underlying
condition. Lastly, as made clear in the policy statement, a lack of permanent injury does not negate
an upward departure under § 5K2.2. See, e.g., United States v. Evans, 285 F.3d 664, 676 (8th Cir.
2002) (finding district court did not abuse its discretion in granting motion for upward departure
under § 5K2.2 where victims had significant physical injures but were not admitted to the hospital
or disabled permanently).

V.

We need not and do not find that a drug overdose is per se a significant physical injury
under 8 5K2.2. Nor do we attempt to further define that term. Instead, we hold that the district
court’s conclusion that B.R. suffered a significant physical injury was soundly based on testimony

from Agent Muse’s description of the overdose, which included the impressions and findings of
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the responding paramedics. Though we cannot know what would have occurred had B.R. not been
found unconscious inside the grocery store, there is no doubt that “something serious [was] afoot.”
Singleton, 917 F.2d at 413-14 (noting that significant injury “fairly exudes the impression that
something serious is afoot” and that it should be “something more than the ordinary scratches,
scrapes and bruises”). Regardless, the district court had ample discretion to depart on other
grounds and provided explicit statement that it would. Thus, the district court did not abuse its

discretion. We AFFIRM.
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Sheet 1
UNITED STATES DISTRICT COURT
Eastern District of Kentucky — Northern Division at Covington
UNITED STATES OF AMERICA g JUDGMENT IN A CRIMINAL CASE
v. )
Tiffany A. Prince g Case Number: 2:17-CR-1-DLB4
g USM Number:  21373-032
) Edward L. Metzger, 111
Defendant’s Attorney E agt Di
THE DEFENDANT: ern District of Kentueky

FIL
X pleaded guilty to count(s) 3 E Q

(0 pleaded nolo contendere to count(s) AUG 2 5 2017

which was accepted by the court.
_ AT COVINGTON
] was found guilty on count(s) ROBERT R. CARR

after a plea of not guilty. CLERKUS. DISTRICT COURT

The defendant is adjudicated guilty of these offenses:

Title & Section Nature of Offense Offense Ended Count
21:841(a)(1)  Aiding and Abetting in the Distribution of Heroin and Fentanyl 09/06/2016 3
and 18:2
The defendant is sentenced as provided in pages 2 through 7 of this judgment. The sentence is imposed pursuant to

the Sentencing Reform Act of 1984,

O The defendant has been found not guilty on count(s)

O Count(s) (0 is [J are dismissed on the motion of the United States.

It is ordered that the defendant must notify the United States attorney for this district within 30 days of any change of name, residence,
or mailing address until all fines, restitution, costs, and special assessments imposed by this judgment are fully paid. If ordered to pay restitution,
the defendant must notify the court and United States attorney of material changes in economic circumstances.

August 25, 2017

ature of Judge

Honorable David L. Bunning, U.S. District Judge

Name and Title of Judge

August 25,2017

Date
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Sheet 2 - Imprisonment

Judgment — Page 2 of
DEFENDANT: Tiffany A. Prince
CASE NUMBER: 2:17-CR-1-DLB-4

IMPRISONMENT

The defendant is hereby committed to the custody of the Federal Bureau of Prisons to be imprisoned for a total
term of:

THIRTY-SIX (36) MONTHS

X The court makes the following recommendations to the Bureau of Prisons:

It is recommended that the defendant participate in the 500-Hour RDAP Program and any additional treatment programs for which

she would qualify.

1t is recommended that the defendant participate in a job skills and/or vocational training program.
It is recommended that the defendant participate in a mental health program.

Recommended that the defendant be designated to FPC Alderson

X  The defendant is remanded to the custody of the United States Marshal.

[0  The defendant shall surrender to the United States Marshal for this district:

0 at 0 am O pm. on

O asnotified by the United States Marshal.

[0  The defendant shall surrender for service of sentence at the institution designated by the Bureau of Prisons:

O before 2 p.m. on

O  as notified by the United States Marshal.

O  as notified by the Probation or Pretrial Services Office.

RETURN
I have executed this judgment as follows:
Defendant delivered on to
at ) , with a certified copy of this judgment.
UNITED STATES MARSHAL
By

DEPUTY UNITED STATES MARSHAL
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DEFENDANT: Tiffany A. Prince
CASE NUMBER: 2:17-CR-1-DLB-4
SUPERVISED RELEASE
Upon release from imprisonment, you will be on supervised release for a term of :
FIVE (5) YEARS
MANDATORY CONDITIONS

1. You must not commit another federal, state or local crime.

2. You must not unlawfully possess a controlled substance.
3. You must refrain from any unlawful use of a controlled substance. You must submit to one drug test within 15 days of release from

imprisonment and at least two periodic drug tests thereafter, as determined by the court.
O The above drug testing condition is suspended, based on the court’s determination that you
pose a low risk of future substance abuse. (Check, if applicable.)

4. X You shall cooperate in the collection of DNA as directed by the probation officer. (Check, if applicable.)

O You must comply with the requirements of the Sex Offender Registration and Notification Act (42 U.S.C. § 16901, ef seq.) as
directed by the probation officer, the Bureau of Prisons, or any state sex offender registration agency in which you reside, work,
are a student, or were convicted of a qualifying offense. (Check, if applicable.)

6. [ You must participate in an approved program for domestic violence. (Check, if applicable.)

wn

You must comply with the standard conditions that have been adopted by this court as well as with any other conditions on the attached

page.

APP000013



202458 ReCBRS: Akt 00004 BLB-CIS Doc #: 102 Filed: 08/25/17 Page: 4 of 7 - Page ID#: 303

Sheet 3C — Supervised Release

Judgment—Page 4 of 7

DEFENDANT: Tiffany A. Prince
CASE NUMBER: 2:17-CR-1-DLB-4

STANDARD CONDITIONS OF SUPERVISION

As part of your supervised release, you must comply with the following standard conditions of supervision. These conditions are imposed
because they establish the basic expectations for your behavior while on supervision and identify the minimum tools needed by probation
officers to keep informed, report to the court about, and bring about improvements in your conduct and condition.

1.

vk

11.

12.

13.

You must report to the probation office in the federal judicial district where you are authorized to reside within 72 hours of your
release from imprisonment, unless the probation officer instructs you to report to a different probation office or within a different time
frame.

After initially reporting to the probation office, you will receive instructions from the court or the probation officer about how and
when you must report to the probation officer, and you must report to the probation officer as instructed.

You must not knowingly leave the federal judicial district where you are authorized to reside without first getting permission from the
court or the probation officer.

You must answer truthfully the questions asked by your probation officer.

You must live at a place approved by the probation officer. If you plan to change where you live or anything about your living
arrangements (such as the people you live with), you must notify the probation officer at least 10 days before the change. If notifying
the probation officer in advance is not possible due to unanticipated circumstances, you must notify the probation officer within 72
hours of becoming aware of a change or expected change.

You must allow the probation officer to visit you at any time at your home or elsewhere, and you must permit the probation officer to
take any items prohibited by the conditions of your supervision that he or she observes in plain view.

You must work full time (at least 30 hours per week) at a lawful type of employment, unless the probation officer excuses you from
doing so. If you do not have full-time employment you must try to find full-time employment, unless the probation officer excuses
you from doing so. If you plan to change where you work or anything about your work (such as your position or your job
responsibilities), you must notify the probation officer at least 10 days before the change. If notifying the probation officer at least 10
days in advance is not possible due to unanticipated circumstances, you must notify the probation officer within 72 hours of becoming
aware of a change or expected change.

You must not communicate or interact with someone you know is engaged in criminal activity. If you know someone has been
convicted of a felony, you must not knowingly communicate or interact with that person without first getting the permission of the
probation officer.

If you are arrested or questioned by a law enforcement officer, you must notify the probation officer within 72 hours.

You must not own, possess, or have access to a firearm, ammunition, destructive device, or dangerous weapon (i.e., anything that was
designed, or was modified for, the specific purpose of causing bodily injury or death to another person such as nunchakus or tasers).
You must not act or make any agreement with a law enforcement agency to act as a confidential human source or informant without
first getting the permission of the court.

If the probation officer determines that you pose a risk to another person (including an organization), the probation officer may
require you to notify the person about the risk and you must comply with that instruction. The probation officer may contact the
person and confirm that you have notified the person about the risk.

You must follow the instructions of the probation officer related to the conditions of supervision.

U.S. Probation Office Use Only

A U.S. probation officer has instructed me on the conditions specified by the court and has provided me with a written copy of this
judgment containing these conditions. For further information regarding these conditions, see Overview of Probation and Supervised
Release Conditions, available at: www.uscourts.gov.

Defendant's Signature Date
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DEFENDANT: Tiffany A. Prince
CASE NUMBER: 2:17-CR-1-DLB-4

SPECIAL CONDITIONS OF SUPERVISION

1. The defendant shall abstain from the excessive use of alcohol.

2. The defendant shall participate in a substance abuse treatment program and shall submit to periodic drug and alcohol testing at the
direction and discretion of the probation officer during the term of supervision. Said program may include one or more cognitive
behavioral approaches to address criminal thinking patterns and antisocial behaviors. The defendant shall pay for the cost of treatment
services to the extent she is able as determined by the probation officer.

3. The defendant shall refrain from obstructing or attempting to obstruct or tamper, in any fashion, with the efficiency and accuracy of
any prohibited substance testing which is required as a condition of release.

4. The defendant shall attend and successfully complete any mental health diagnostic evaluations and treatment or counseling programs
as directed by the probation officer. The defendant shall pay for the cost of treatment services to the extent she is able as determined
by the probation officer.

5. The defendant shall provide to the USPO, within 7 (seven) days of release from the custody of the Bureau of Prisons, a written report,
in a form the USPO directs, listing each and every prescription medication in Defendant's possession, custody or control. The list shall
include, but not be limited to, any prescription medication that contains a controlled substance and encompasses all current, past and
outdated or expired prescription medications in a Defendant's possession, custody, or control at the time of the report.

6. The defendant shall notify the USPO immediately (i.e. within no later than 72 hours) if Defendant receives any prescription for a
medication containing a controlled substance during the period of supervised release. Defendant shall provide the USPO such
documentation and verification as the USPO may reasonably request and in a form the USPO directs.

7. The defendant must comply strictly with the orders of any physician or other prescribing source with respect to use of all prescription
medications.

8. The defendant shall report any theft or destruction of her prescription medications to the U.S. Probation Officer within 72 hours of the
theft or destruction.

9. The defendant shall submit her person, residence and curtilage, office or vehicle to a search, based upon reasonable suspicion of a
violation of supervised release, at the direction and discretion of the United States Probation Office.
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Sheet 5 — Criminal Monetary Penalties

Judgment — Page 6 of 7

DEFENDANT: Tiffany A. Prince
CASE NUMBER: 2:17-CR-1-DLB-+4

CRIMINAL MONETARY PENALTIES

The defendant must pay the total criminal monetary penalties under the schedule of payments on Sheet 6.

Assessment JVTA Assessment® Fine Restitution
TOTALS . . .
$ 100.00 $ N/A $ Waived $ Community Waived
[0 The determination of restitution is deferred until . An Amended Judgment in a Criminal Case (40245C) will be entered

after such determination.

[0 The defendant must make restitution (including community restitution) to the following payees in the amount listed below.

If the defendant makes a partial payment, each payee shall receive an approximately proportioned payment, unless specified otherwise in
the priority order or percentage payment column below. However, pursuant to 18 U.S.C. § 3664(i), all nonfederal victims must be paid
before the United States is paid.

Name of Payee Total Loss** Restitution Ordered Priority or Percentage
TOTALS $ $

O  Restitution amount ordered pursuant to plea agreement $

O  The defendant must pay interest on restitution and a fine of more than $2,500, unless the restitution or fine is paid in full before the
fifteenth day after the date of the judgment, pursuant to 18 U.S.C. § 3612(f). All of the payment options on Sheet 6 may be subject
to penalties for delinquency and default, pursuant to 18 U.S.C. § 3612(g).

0  The court determined that the defendant does not have the ability to pay interest and it is ordered that:
[0 the interest requitement is waived forthe [J fine [J restitution.

O the interest requirement forthe [0 fine [0  restitution is modified as follows:
* Justice for Victims of Trafficking Act of 2015, Pub. L. No. 114-22.

** Findings for the total amount of losses are required under Chapters 109A, 110, 110A, and 113A of Title 18 for offenses committed on or
after September 13, 1994, but before April 23, 1996.
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DEFENDANT: Tiffany A. Prince
CASE NUMBER: 2:17-CR-1-DLB-4

SCHEDULE OF PAYMENTS

Having assessed the defendant’s ability to pay, payment of the total criminal monetary penalties is due as follows:

A Lump sum payment of §  100.00 due immediately, balance due

[0 not later than , or
X inaccordancewith [] C, [1 D [ E,or F below; or

B [ Payment to begin immediately (may be combined with (0 ¢, [J D,or [J F below); or

C [ Payment inequal (e.g., weekly, monthly, quarterly) installments of §$ over a period of
L (e.g., months or years), to commence (e.g., 30 or 60 days) after the date of this judgment; or
D [J Payment inequal B (e.g., weekly, monthly, quarterly) installments of § over a period of
(e.g., months or years), t0O commence _(e.g., 30 or 60 days) after release from imprisonment to a

term of supervision; or

E [] Payment during the term of supervised release will commence within (e.g., 30 or 60 days) after release from
imprisonment. The court will set the payment plan based on an assessment of the defendant’s ability to pay at that time; or

F [ XI Special instructions regarding the payment of criminal monetary penalties:
Criminal monetary penalties are payable to:
Clerk, U. S. District Court, Eastern District of Kentucky
35 West 5th Street, Room 289, Covington, KY 41011-1401

INCLUDE CASE NUMBER WITH ALL CORRESPONDENCE

Unless the court has expressly ordered otherwise, if this judgment imposes imprisonment, payment of criminal monetary penalties is due during the
period of imprisonment. All criminal monetary penalties, except those payments made through the Federal Bureau of Prisons’ Inmate Financial
Responsibility Program, are made to the clerk of the court.

The defendant shall receive credit for all payments previously made toward any criminal monetary penalties imposed.
0 Joint and Several

Defendant and Co-Defendant Names and Case Numbers (including defendant number), Total Amount, Joint and Several Amount, and
corresponding payee, if appropriate.

O The defendant shall pay the cost of prosecution.
[0  The defendant shall pay the following court cost(s):

O  The defendant shall forfeit the defendant’s interest in the following property to the United States:

Payments shall be applied in the following order: (1) assessment, (2) restitution principal, (3) restitution interest, (4) fine principal,
(5) fine interest, (6) community restitution, (7) JVTA assessment, (8) penalties, and (9) costs, including cost of prosecution and court costs.

APP000017



Case: 2:17-cr-00001-DLB-CJS Doc #: 114 Filed: 10/08/17 Page: 1 of 46 - Page ID#: 357

1 UNI TED STATES DI STRI CT COURT
EASTERN DI STRI CT OF KENTUCKY

2 NORTHERN DI VI SI ON at COVI NGTON
3
UNI TED STATES OF AMERI CA, . Docket No. 17-CR-01-4
4 :
Plaintiff, . Covi ngton, Kentucky
5 . Friday, August 25, 2017
9:00 a.m
6 Ver sus

7 TI FFANY PRI NCE,

8 Def endant .

TRANSCRI PT CF SENTENCI NG

10 BEFORE DAVI D L. BUNNI NG
UNI TED STATES DI STRI CT COURT JUDGE

11 - - -

12 APPEARANCES:

13 For the United States: ANTHONY J. BRACKE, ESQ
US. Attorney's Ofice
14 207 Grandview Drive
Sui te 400
15 Ft. Mtchell, KY 41017
16 For the Defendant: EDWARD L. METZGER, 111, ESQ
Adans St epner Wl termann & Dusing
17 40 West Pi ke Street
P. O Box 861
18 Covi ngton, KY 41012-0861
19 Court Reporter: LI SA REED W ESVAN, RDR- CRR
O ficial Court Reporter
20 35 W Fifth Street
Covi ngton, KY 41011
21 (859) 291-4410
22
23
24

Proceedi ngs recorded by nechani cal stenography,
25 transcri pt produced by conputer.

APP000018




Case: 2:17-cr-00001-DLB-CJS Doc #: 114 Filed: 10/08/17 Page: 2 of 46 - Page ID#: 358

o o B~ W N

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

(Proceedi ngs comenced at 8:58 a.m)

THE COURT: Madam Clerk, if you would call the nmatter
set for 9:00.

DEPUTY CLERK: Covington Crinminal 17-1, United States
v. Tiffany A Prince.

THE COURT: W have Defendant 4, Ms. Prince.

Counsel ?

MR. BRACKE: Tony Bracke for the United States, Your
Honor .

MR. METZGER Lee Metzger for Tiffany Prince, Your
Honor, seated to ny left.

THE COURT: Ms. Prince, you have previously pled
guilty before Magi strate Judge Smith, and Judge Thapar had
accepted that plea and then the case was reassigned to ne.
Judge Thapar has noved on to the Court of Appeals so your case
was assigned to ne.

Were there any issues during the plea colloquy with Judge
Smth that we need to take up?

MR. BRACKE: No, Judge. | think it was very thorough
and took care of everything that needed to be done.

MR METZGER | agree, Your Honor.

THE COURT: Al right. WlIl, we have the presentence
report that was prepared by Probation. Before we get into any
obj ections here, ma'am | just want to confirmthat you

received a copy of that; is that right?
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THE DEFENDANT: Yes, sir

THE COURT: And did you review that with your |awer?

THE DEFENDANT: Yes, | did.

THE COURT: Ckay. Now, he submtted on your behalf a
letter to Probation, dated July 7, setting forth a coupl e of
obj ections, and one was to a |lack of a role adjustnent, and
then the second one was to the recommendati on regardi ng a
vari ance or departure based upon the overdose.

M. Metzger, | have received word from Probation that at
least as it relates to the role adjustnment, you are
wi t hdrawi ng your objection to that; is that right?

MR METZGER  Yes, Your Honor. That was noted in our
sentenci ng nenno. W concede the United States' point on that,
and we think it's well taken.

THE COURT: Ckay. Well, so we're left with the
objection to an upward variance or, |I'msorry, an upward
departure, if you will, pursuant to 2K2. 2.

One of the things that | have recently seen and, of
course, M. Bracke in his sentencing neno references the
Beavers case. That's a case that went to trial. Defendant
was acquitted of the nore serious count and was
convi cted of the | esser included offense.

The individual who received the fentanyl -l aced heroin was
revived, one dose of Narcan, and was observed in the hospital

for a couple of hours and then was rel eased.
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| did vary upward in that case. There have been a couple
of other situations.

So, M. Metzger, the lack of a permanent injury does not
necessarily preclude a departure under 5K2.2. Do you have
any -- | know sonme of the cases you cite discuss the
di stinctions that you' re asking the Court to draw, but neither
t he gui deline nor the cases require an actual |asting
significant injury. | nean, they do tal k about the pernmanent
nature is a factor | have to consider and whether or not, if |
decide to vary, the extent of the variance. But do the cases
actually require a permanent injury?

MR METZGER  Your Honor, | don't think that the
cases are explicit on it one way or the other, which is why we
cited the cases that we did, because the cases typically show
that it is intentional conduct that |eads to --

THE COURT: Well, intentional or knowi ngly risk the
injury.

| nean, obviously, in an intentional conduct, any
departure would be way higher. | nmean, if she intentionally
is going to provide fentanyl to sonebody, knowing it's going
to kill sonmebody or has a high propensity to kill sonebody,
that's a far different situation than we have here.

| think that's even recognized by M. Bracke. |In fact, |
recogni ze that in Beavers. | recognized that in -- who was

t he ot her case just recently?
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MR BRACKE: Mason.

THE COURT: Mason, the co-defendant here. So I
recogni ze that under 5K2.2 -- nmke sure | have the right
gui del i ne, because | wote it down -- if significant physica
injury resulted, you're pretty nmuch, in review ng your
sentenci ng neno and the objection, you are asking the Court to
find that there was no significant physical injury so we don't
even get to the extent of the increase.

MR METZGER  That's correct, Your Honor. |'m not
prepared to concede that this is even considered an injury.

THE COURT: You're arguing it's not an injury?

MR METZGER |I'marguing it's not an injury. If it

is an injury, it's not significant.

THE COURT: | understand that. Howis it not an
injury? Hypothetically -- and | don't have any expert
testinmony in this record. | know fromcases of simlar nature

what happens when soneone overdoses and they get a bl ast of
Narcan fromthem physi ol ogi cally and what that does to
soneone.

Now, this record doesn't contain that. Now, if you want
to put on a witness or sonething to that, we certainly can
suppl emrent this record.

MR. BRACKE: That's one of the reasons | have Agent
Muse here. W'd like to call him He's investigated nultiple

overdose cases. | do think maybe to put sone things in the
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MJUSE - Direct

record, what the respiration rate was of the person who

overdosed, | think Agent Muse is in a position to offer sone
t esti nony.

THE COURT: | think that m ght be helpful. There's
no plea agreenent. | think we need to create a record. The

fact of the injury itself, since you' re making that argunent,
| think it would probably be hel pful to do that.
Do you object to that?

MR METZGER  No, Your Honor. To the extent that he
m ght be offering any sort of expert testinony, |I don't know
that that was ever disclosed, but | have no objection to him
being called as a witness as to what actually happened.

THE COURT: He can testify based upon his training
and experience and the facts as they've been relayed to him
This is sentencing. It isn't atrial. The rules are
relatively rel axed.

|"mnot going to let himtestify to whether or not North
Korea is likely to drop a nuclear bonb in the next week.
That's beyond the scope of his experti se.
Go ahead and call your witness.
MR BRACKE: United States calls Anderson Mise.
ANDERSON MUSE, GOVERNMENT' S W TNESS, SWORN
DI RECT EXAM NATI ON
BY MR BRACKE

Q Wul d you identify yourself and your occupati on,
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MJUSE - Direct

1 A Anderson Lee Muse. |I'mcurrently a task force agent with
2 t he DEA.

3 Q How | ong have you been a police officer?

4 A For over 22 years.

5 Q During that -- those 22 years, for how | ong have you

6 focused your attention on drug investigations?

7 A About 12 of those years.

8 Q Specifically speaking, have you focused attention on

9 overdose investigations for a period of tinme?

10 A Yes. The supervisor there assigned ne to do overdose
11 cases.

12 Q How | ong, approxi mately, have you been worki ng on

13 over dose cases?

14 A Probably a couple years specifically now.

15 Q Specifically speaking, in relation to this particular
16 case involving Ms. Prince, did you take this case on as the
17 case agent?

18 A Yes, | did.

19 Q In the course of the investigation, did you interview
20 both Ms. Prince as well as the individual identified by the
21 initials BBR in this particular case? D d you interview
22 t hen?

23 A | interviewed both of them yes.

24 THE COURT: B.R is the individual who overdosed?

25 MR. BRACKE: That's correct.
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MJSE - Direct 8
1 Q In the course of interview ng those individuals -- first
2 of all, just for the record, can you outline the conduct that
3 | ed to the overdose?
4 A The information obtained was that Ms. Prince and B.R,
5 how t hey ended up neeting up was that Ms. Prince was | ooking
6 for this individual to help her find sonething at the store to
7 hel p beat a drug test, a drug screen.
8 So they end up neeting up together. B.R inquired if
9 Prince had a connection to get sonme drugs, which led to
10 Ms. Prince contacting Ms. Bellany on the phone. They arrived
11 out to her residence in O angeburg.
12 THE COURT: | n Mason County?
13 THE WTNESS: | n Mason County.
14 Ms. Prince goes inside the residence, obtains $40 worth
15 of suspected heroin, cones back out to the vehicle, and then
16 provi des that -- those drugs to B.R
17 B.R explains that he was warned to be careful because
18 it's pretty powerful.
19 BY MR BRACKE:
20 Q Who war ned hi nf?
21 A Ms. Prince.
22 Q Wuat did B.R do with --
23 A B.R, | guess, ingests the drugs there while they're
24 there, and then they proceed to go to Kroger, which is
25 probably, | don't know, approximtely four or five mles from
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MJSE - Direct
1 t he point where they were at.
2 Once they arrive at Kroger, Ms. Prince stays in the
3 vehicle. B.R goes inside of Kroger and col |l apses there.
4 That's when the personnel inside Kroger contact the
5 ener gency - -
6 Q Did you have occasion to do sone investigation into the
7 nmedi cal response to B.R 's overdose, his collapse inside of
8 Kroger's?
9 A Yes, | ended up talking -- or | ended up getting the
10 nmedi cal record, the run sheet first fromthe anbul ance, the
11 fire departnment, and talking to the paranedic there. B.R's
12 respiration rate was at 6, which neans -- anything 8 and
13 bel ow, they have to start breathing for you.
14 Q I n other words, intubate sonebody?
15 A Yes.
16 THE COURT: That's 6 before they did anything?
17 THE W TNESS: Yeah, that was 6 before they did
18 anything. They had to adm ni ster Narcan, obviously, after
19 t hat .
20 BY MR BRACKE:
21 Q In fact, based upon the nedical records and your
22 interview, how many tinmes did they have to introduce -- have
23 to adm ni ster Narcan?
24 A | believe it was tw ce.
25 Q They had to admi nister Narcan twice to B.R ?
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MJSE - Cross 10

A Yes.
Q Now, ultimately, did he recover?
A Utimately, yes, he did recover fromthat point. But
during that period of time, Ms. Prince observed the anbul ance
and police show up so she decided to | eave his vehicle and
find anot her way hone.
Q Based upon the nedi cal records and your interviews with
t he nmedi cal personnel in this particular natter, what was the
i mpressi on given by the responders? What woul d happen if
Nar can had not been adm nistered to B.R ?
A B.R woul d have passed away because as the respiration
woul d have kept getting |ower, he would have eventual |y
st opped br eat hi ng.
MR. BRACKE: No further questions, Judge.
THE COURT: Cross.
CROSS- EXAM NATI ON

BY VR METZGER
Q Agent Muse, ny nanme is Lee Metzger. | represent
Ms. Prince. | don't think we've nmet before. Good norning.

You had nentioned that there was $40 worth of suspected
heroi n purchased, correct?
A That's correct.
Q And that would be a relatively small anount of heroin,
correct?

A That's correct. It would be probably two bindles' worth.
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MJSE - Cross 11

THE COURT: Two bindl es?

THE W TNESS:  Yes.
BY VR METZGER
Q Now, you used the term when describing B.R, to say that
he coll apsed in Kroger. Have you seen any of the footage from
what happened at Kroger that day?
A No, | did not go into Kroger to | ook at any of their
f oot age, no.
Q Isn't it accurate that M. -- excuse ne, that B.R was
actually just sitting on a bench inside Kroger?
A | don't know if he was sitting on a bench or not. |
didn't -- like |l said, | didn't |ook at the footage on the
Kr oger thing.
Q So when you use the term"coll apse,” you don't know if he
fell to the ground or if he was just sitting on the bench
noddi ng in and out?
A That's correct.
Q Okay. Now, you also told us that his breathing rate had
sl owed down.
That's correct.
And he was gi ven Narcan?
That's correct.

And then he conpletely recovered, right?

> O »>» O >

He ended up -- | believe he refused to go to the hospital

after he was revived and they did what they had to do there.
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MJSE - Cross 12

Q And that was going to be nmy next question is he did not
go to the hospital ?
A Yes, he refused. Refused to go to the hospital
Q Did not | eave in the anbul ance, was never seen by a
doct or?
A No.
Q Now, you had mentioned that his breathing had sl owed
Have you ever had a col d?
A | have, yes.
Q Nose cl ogged up, difficulty breathing?
A Yes.
Q Okay. Did you consider yourself to be injured at that
time?
A No.

MR. METZGER  Those are all the questions | have,
Your Honor.

THE COURT: Any redirect?

MR. BRACKE: No, Your Honor.

THE COURT: You may step down. Thank you.

MR. BRACKE: No further proof, Your Honor.

THE COURT: Do you wish to put on proof?

MR METZGER  No, Your Honor.

THE COURT: Argunent, M. Bracke?

MR. BRACKE: Judge, | think probably the best way to

ook at this is to | ook at how Congress defined a serious
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bodily injury for purposes of the statute. They tal k about,
anong ot her things, a permanent injury, something that affects
your ability of life or an injury or a condition that is
likely to cause death. | think the testinony in this
particular case is that the respiration had dropped to a point
where it is not consistent with life.

THE COURT: He got Narcan and was fine. That's what
he's saying. Not permanent.

MR. BRACKE: And anybody who gets poi soned gets an
antidote and they're fine. That doesn't nean they woul dn't
have died without the adm nistering of the nmedical aid. The
guestion is what would the condition have resulted in w thout
t he nmedi cal intervention

The testinony is that the condition woul d have resulted
in death. In fact, there's evidence to support that, because
br eat hi ng had been suppressed beyond a point where it was
consistent with life

THE COURT: What is normal? | recall in other trials

what normal is. 907

MR. BRACKE: | thought he said 12.

THE COURT: |'mthinking of oxygenation, normal is
90.

MR. BRACKE: Correct. | think Agent Mise testified
12. 1've heard 12 testified in other cases in this particul ar

matter. Anything below 8, | know |I've heard testinony in

APP000030




Case: 2:17-cr-00001-DLB-CJS Doc #: 114 Filed: 10/08/17 Page: 14 of 46 - Page ID#:

o o B~ W N

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

370
14

multiple trials, anything below 8, intubate. That's one of
the sayings. Below 8, intubate. That's a paranedic's word.

In this particular case, if there had not been
adm ni stration of the drugs, there would have been deat h.
There woul d have been brain injury and then death. That's
what woul d have inevitably have resulted. That's what
overdoses do. That's what happened to M. REB His
condition was not consistent with |life when the paranedics
r esponded.

Based upon that, even though he recovered, there was a
serious injury.

Now, is it a different injury or is there different |evel
of enhancenent that woul d have applied had he not recovered?
Sur e.

THE COURT: Absolutely. The guideline is different
too. And | think you viewthat -- | viewthat differently.

t hi nk any objective sentencing judge would have to view that
differently.

MR. BRACKE: Absolutely. But if we sinply |ook at
the point of did they recover as the guideline, then anybody
who gets stabbed and has surgery and recovers --

THE COURT: Well, but stabbed, you're in the hospital
for a long tine and you' ve got a permanent scar, you have to
take a | ot of drugs. The pernmanency of a stabbing or a

shooti ng, even though you recover, and |"'msure |I'm
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anticipating what M. Metzger is going to say, is different
t han sonebody who gets zapped with Narcan, and nagically
t hey' re back to nornal

MR. BRACKE: Well, but they're not magically back to
nor mal .

THE COURT: | say magically, but | nean nedically
back to nornal

MR. BRACKE: The poison is neutralized by the
antidote. Frankly, that's the clearest line here. This isn't
really different than poi soning sonebody. It's a poison. |If
the antidote is adm nistered, you get better. |If the antidote
is not adm nistered, you die. That's, in essence, what
happened here.

And to sinply say because soneone recovered rel atively
easily, if they had not received that treatnent, they would
have died. So we do think that the enhancenent applies. W
think it's a different enhancenent than for different kinds of
conduct. But we do think, nuch |ike a poisoning, this conduct
did result in a nmedical condition that would have caused death
if it had not been for treatnent.

THE COURT: Wy isn't he right?

MR. METZGER  Your Honor, first, he's focusing on the
termof the statute, serious bodily injury. That's not what
we're tal king about right now The | anguage in the guideline

is significant physical injury. That's not defined in the
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gui del i nes - -

THE COURT: Significant. How would you define
significant?

MR. METZGER That's where | was goi ng next, Your
Honor. |If we break down the ternms, | don't know that we can
consi der --

THE COURT: It is bodily. W'II|l take that out, if
it's bodily. It occurred in his body. So we have significant

and injury.
MR. METZGER As far as injury, | couldn't find any

definition of that in the guidelines, but if |I take --

THE COURT: If | sprain ny ankle -- last year,
broke both of nmy heels. | was injured. | was in a wheelchair
for two nonths. | had surgery. It was an injury.
My son plays football. If he, knock on wood, sprains his

ankl e, he's out for a few ganmes. He's injured.

If | take heroin laced with fentanyl or even heroin, for
that matter, and | overdose, and |I'mlaying up here or | don't
col |l apse out of my chair, I'msitting in ny chair and I'mlike
this and | sit here and -- for an hour or ten m nutes or what
have you and breathing slows to the point where |I'm no | onger
able to breathe on ny own and sonmeone cones in and says, "Oh,
nmy gosh, Judge Bunni ng has overdosed" and they give ne Narcan
and | wake up if and |I've got a really bad headache but |I'm

abl e to survive, under your theory, | have not been injured.
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MR METZGER  Correct, Your Honor. Black's Law
Di ctionary defines physical injury, which is what's at issue
inthis guideline, as bodily injury. Bodily injury is defined
as physical damage to a person's body. There was no damage to
the victims body --

THE COURT: Does there have to be? |If there had not
been any intervention, would there have been damage?

MR METZGER W don't know, Your Honor. We don't
know.

THE COURT: He testified that -- you don't know,
think the testinony of Agent Muse and, nedically, if you stop
breat hi ng and your body suppresses your breathing because of
the inpact of the opioid, I'mnot an expert, but if you stop
breat hi ng, your functions shut down and you di e.

So | appreciate the fact that there is this wonderful
drug that is adm nistered that enabl es people to not die.

It's administered in countless -- on countless occasi ons every
day.

And sone would say it's an enabling drug, but sone would
say it needs to be adm nistered so people can live. But here,
we don't know. | nean, | guess hypothetically, we don't know.
He coul d have just recovered on his owmn. But the nedical --
well, we don't have nedical evidence in this record. But the
testi nony of Agent Muse, the respiratory level of B.R was

bel ow what soneone can survive on their own w thout intubation
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or assi stance.

Wiy can't | |look at that and say, gosh, if there's been
no Narcan, he woul d have di ed.

MR. METZGER | think we should | ook at this by
anal ogy to what woul d happen in a civil case when we've got
peopl e that are claimng injuries.

When we've got, for exanple, a car weck, sonebody that's
claimng that they were hurt, we punish the defendant for the
damage that they caused.

THE COURT: It is simlar inthat it's the
preponder ance of the evidence standard or that's -- | nean,
that's kind of the civil standard.

MR, METZGER Right. And in a civil case, we're
never going to punish a defendant for damage that could have
been caused but has not. That's in cases of negligence, which
is simlar to what went on here. W don't have an intentional
act of trying to harmthis person. W have the act of giving
hi mthe drugs he want ed.

THE COURT: Let nme ask this. Even if | agree with
you under 5K2.2, isn't this sonething that, under the Koon
case, takes this case outside the heartland of types of
di stribution cases?

Her guidelines are, in essence, based upon the fact that
she distributed two bindles of heroin, and she got acceptance,

and that's what her guidelines are. There's no -- the
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gui del i nes don't recogni ze, under 2D, anything at all related
to the fact that what she distributed caused sonmeone to
over dose.
| could consider it under variance purposes, even if |

conpletely agree with you. Agree?

MR METZGER  You could, Your Honor. | think I would
di sagree with the assertion that the guidelines don't
contenpl ate this.

THE COURT: \Where don't they contenplate it?

MR. METZGER That's why there's the range
cont enpl at ed under the guidelines. W haven't asked for a | ow
end gui deline sentence in this case because we understand the
Court needs to take into account there was an overdoses here,
whi ch makes the conduct sonewhat different than the ordinary
drug --

THE COURT: You think it noves the needl e from nmaybe
the bottomto the mddle to somewhere toward the top?

MR METZGER  Correct, Your Honor.

THE COURT: Fair enough

MR. METZGER  Qur position is this does not fit the
definition of injury because there was no damage. Agent Mise
testified this gentleman got the Narcan, got up. He was fine.
He never even saw a doctor. Yes, he had difficulty breathing.
Agent Muse testified he has difficulty breathing when he has a

cold too.
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THE COURT: You can't really legitimately conpare an
overdose to a cold.

MR. METZGER No. They're different in kind. But if
sonmeone has a cold, it certainly takes themlonger than a snap
Narcan admi nistration to bring their breathing back to nornal
| would submit to the Court --

THE COURT: How do we know that? Has there been
pr oof ?

MR. METZGER  Proof of?

THE COURT: |If soneone has a cold, it takes nore
Narcan to revive them |Is that part of the record?

MR. METZGER Narcan is a bad exanple. | don't know
of any nedicine -- and | don't think in terns of our conmmon
experience, common sense, any of us can take nedicine that we
are snapped out of a cold. It takes tine. It's got to run
its course.

THE COURT: It's certainly an antidote. Narcan is --
| used the word magical just in jest, but it is widely
accepted that if you have an opioid overdose and adm ni ster
Narcan, in the absence of your body devel oping a resistance to
it over time, it works, and you get revived, and you can go
out to |live another day, overdose again

MR. METZGER Again, the point I'mmaking is not to
conpare a cold and an overdose in terns of equal danger, so to

speak, but one is certainly going to take | onger to recover
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from and the cold is not going to be considered an injury.
don't think any of us woul d consider --

THE COURT: | agree with that analogy. Certainly a
cold is not an injury. You' re sick.

MR. METZGER By anal ogy, difficulties breathing, I
think we can say there is no injury here as well. There was

no damage to this person. Could there have been? Perhaps.

THE COURT: You think in a civil case, if B.R sued
your client and M. Jett and others, perhaps, for causing him
to overdose, there could be a duty breach and causati on, but
no damage?

MR METZGER  Correct, Your Honor.

THE COURT: How do you respond to that? That's an
interesting argunment. | don't know how successful it is. |If
he testified that | had a headache, | did stop breathing,
under Kentucky law, | think danages are fairly | oosey-goosey.
It's not a legal term but |I've had that word used before

MR. BRACKE: Judge, | would respond, first of all, by
saying this is a false analogy. This isn't a civil |awsuit

for recovery of nmoney. Crimnal conduct is regularly

penal i zed because of the damage it mght do. |If you take a
gun and shoot it at somebody, intending to kill them and m ss
them you are still liable for attenpted nurder, for wanton

endangernment and rel ated charges, even though no one got hurt.

So crimnal conduct is regularly penalized based upon the
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potential for damage that that conduct has caused.

THE COURT: Intended loss. W use that all the tine
under 2B.

MR. BRACKE: Exactly.

THE COURT: No one got -- that's probably a good --
now that | think about it, that would be a good anal ogy under
2B1.1, M. Metzger.

Wiy woul dn't intended loss, if sonmeone tries to defraud a
conmpany out of a mllion dollars and they stop it before, the
conpany didn't |ose anything. The civil lawsuit, they didn't
| ose anything. They're getting no recovery. But the person
intended to defraud them

Now, your client didn't intend the overdose. | think we
all agree with that. That's the second issue of 2K2 -- or
5K2.2. But this idea of intended | oss, doesn't that kind of
buttress your argunent somewhat ?

MR. METZGER As the Court pointed out, that is what
di stinguishes this case. There was no intended | oss here.
There was no intended harm here.

THE COURT: Now we're figuring out whether or not it
can be an injury to begin with, before we get to the second
guesti on.

MR METZGER Right. | think that this is nore
conparable to a situation where, as you pointed out, if

M. R -- or, excuse ne, if B.R were to sue ny client, |
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don't think there would be any recovery for damage. There was
no damage here

THE COURT: Wuld a jury be allowed to assess
anything, as a matter of |aw, based upon himactually having
hi s breat hi ng stopped and having to have the intervention of
nmedi cal personnel and the adm nistration of Narcan?

MR METZGER | think that he would be able to, in
that case, try to sue for his damages for the cost of nedica
treatment. | don't think that he could get any sort of pain
and suffering because of the idea that if he is overdosed, if
he's unconsci ous, you don't have any consci ous pain and
suffering. |1 don't think he could recover.

THE COURT: How about, gosh, the darn headache t hat
Nar can causes.

MR. METZGER  Maybe he could try to get sone noney
for a headache.

THE COURT: |'ve heard they're pretty bad headaches.
| " ve never had Narcan, but | understand they | eave you with a
splitting headache.

MR. METZGER | think that woul d probably be --

THE COURT: Probably not a case that Adans,

St epner - -
(I ndi scerni bl e crosstal k.)
MR METZGER -- based on a headache.

THE COURT: Anything el se?
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MR BRACKE: For the record, we have the EMS run
report that contains the notation that he was unconscious. It

contains the breathing rate, the respiratory rate that it was
6 at the time. 1'd like to submt that under seal because it
is a nmedical docunent.

THE COURT: We'll file that under seal. Any
obj ecti on?

MR METZGER  No, Your Honor.

THE COURT: That will be Governnent Exhibit 1, filed
under seal

MR. BRACKE: | didn't put a sticker onit, if we
coul d do that.

THE COURT: Those are B.R's nedical records fromthe
run report fromthe anbul ance?

MR. BRACKE: The EMS report. | think that's
sufficient.

THE COURT: Very well. Certainly, |I think with the
vol une of cases that we're seeing, this is going to be an
i ssue that cones up often. Now that | think about it, | think
at sone point, | may wite sonething on it. At this point,

given the fact that 1'msentencing Ms. Prince this norning,

I"'mnot going to fornmally enter a witten order. | think what
I will do is ask the court reporter to transcribe ny findings,
and those findings will be the Court's order for any revi ew ng
court.
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MR. BRACKE: Judge, | think there was an inadvertent
reference to B.R's last name. |If we could have the court
reporter redact that automatically, it will save the Court
sone troubl e.

THE COURT: | think it was --

MR. BRACKE: M. Metzger inadvertently --

MR METZGER Pl ease redact that.

THE COURT: Just refer to the overdosee as B.R

The defendant's objection to the upward departure
pursuant to 5K2.2 is going to be overruled, and I'll explain
why.

First, the Court concludes that a heroin overdose is a
significant physical injury for purposes of the guideline.

While | appreciate the reference of M. Metzger to
Bl ack's Law Dictionary and his definitions, as a matter of
fact, the Court can conclude that w thout the adm nistration
of Narcan, B.R would have run the risk of permanent oxygen
deprivation and |likely would have di ed.

In this case, B.R did fully recover after Narcan was
adm ni stered on two different occasions.

As referenced by the seal ed Governnent Exhibit 6, which
is the anbul ance run report for B.R, his respiration rate was
6. The testinony of Agent Muse and the arguments reflect that
anyt hing under 8 requires intubation. So | think that

i ndi vi dual, absent the adm nistration of Narcan, woul d have
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i kely died.

There are no cases that the Court has been able to find
under this particular section, 5K2.2, which requires a
permanent injury. The |anguage of the guideline contenplates
injuries that are | ess than permnent.

In fact, looking at those factors in 5K2.2, the Court
concludes that two of the three factors do support an upward
departure, to sonme extent. The extent of the injury, and
understand that M. Metzger says there was no injury here, but
the Court found otherwi se, and that the injury itself was
knowi ngly risked.

The fact that the injury to B.R was not permanent and he
fully recovered goes to the extent of the departure, versus
the fact that this guideline applies to begin wth.

As an addict herself, the defendant knew the potenti al
risk of the heroin, and she had overdosed herself nultiple
times. As stated by Agent Muse, as well as the PSR reference,
she knew the heroin was powerful, and she had warned himto be
careful .

So based upon that testinony, the injury to B.R was
knowi ngly risked by Ms. Prince.

However, because the injury was | ess serious than | oss of
linmb or disfigurenent or that the defendant |ikely commtted
it intentionally, which the Court finds she did not -- it was

nore negligent, if you will -- she knowingly created a risk by
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giving it to him knowing it was powerful, warned himof its
strength, | think a | ess substantial departure is indicated,
and that's consistent, | think, with Section 5K2. 2.

So for all of these reasons, the defendant's objection to
the departure is overrul ed.

The Court also finds that while M. Metzger's argunent
that the guideline range itself does contenplate things that
woul d per haps not be specific offense characteristics under
2D1.1, it should be taken into consideration during the
range -- where within the range the Court falls.

The Court does find that under the Koon case, this case
is outside the heartland of these types of cases because there
really is no provision, froma specific offense
characteristic, that considers whether or not soneone
overdoses. |If they die, it's a different matter.

Per haps that's something that our conm ssion
representative, Judge Reeves, might take up at sonme point as
part of the Sentencing Comm ssion. But for now, it's not in
the specific offense characteristics so that's an i ndependent
reason for the Court to vary.

The Court is going to depart three | evels upward based on
the fact that B.R overdosed. The Court concludes that the
5K2. 2 departure is warranted for all of these reasons.

So after acceptance of responsibility, the Court is going

to apply a total offense |evel of 13, John, as opposed to a
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10. You can just reflect in the Statenent of Reasons that the
Court has -- you can check 5K2.2, as well as a variance.

There's not going to be an additional upward vari ance.
I"'mfinding that the three levels, when | use the variance
| anguage in addition to the departure | anguage, it in essence
is going to be a three-1evel departure/variance

PROBATI ON OFFI CER D ALESSANDRO  Yes, sir.
THE COURT: The effective guideline range, after the
Court's determnation, is 30 to 37 nonths.

And one additional thing for record purposes. This wll
be the end of where you need to transcribe, Lisa. The
Koon-type departure is warranted because this case is outside
the heartland of cases in Section 2D1.1(c)(14), and that's a
section of the guidelines.

Now, | have received, on your client's behalf, quite a
bit of information. |[|'ve received nunmerous letters; from her
not her, her father, nieces, a sister, a cousin, director of
The Healing Place there in Louisville, her fiancé and a coupl e
of friends. Al of the individuals are simlar in what they
request, the fact that she has two relatively small children
| think, ages 10 and 13.

I've had a chance to review those as well as your
sentencing neno. If you'd |like to be heard any further, you
can.

MR. METZGER | don't want to bel abor the point on
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t hose, because | know that the Court has read them Just
wanted to hit on some of the highlights.

THE COURT: That's fine.

MR. METZGER  Much li ke many people who cone before
this Court on simlar charges, she has had a difficult
background. Gew up fairly poor. She has had sexual abuse
trauma due to a rape when she overdosed. She was pressed into
havi ng an abortion by the father of one of her children, which
sent her into a dowward spiral, and I think that's fairly
clear fromletters that were submtted

It wasn't until recently, when she was in The Healing
Pl ace, that she was finally able to start addressing that
issue as well as the drug issues that occurred as a result.

She was doi ng very, very well when she was at The Heal i ng
Place. That's where she was when she was picked up by the
marshal s for this of fense, and she would certainly like to go
back there whenever she gets released. | don't know if that
woul d be acceptable as part of her supervised release to go
back to that particular facility, but she was doing
extraordinarily well there and trying to turn her life around.

| think the Court would also note the letters that were
submitted by her fiancé and his friends that all described the
nmental health issues that he's had throughout his [ife and
al so his thoughts of suicide, which she's been kind of able to

hel p hi mthrough, unlike anybody el se has ever before.
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So | think those are all things that are in her favor.

As far as the nature and circunstances of this offense,
know we' ve gone into a lot of it already this norning. | just
want to enphasi ze the point that I knowis not |ost on the
Court that this is not a person who was selling drugs for
profit, unlike many --

THE COURT: W thout question. | nean, we're seeing
that a lot, especially in situations |ike this, where we have
overdoses. People are sharing needl es, people are sharing
dope. |It's not a noney-neking endeavor. This isn't the
source of supply -- she is the source of supply. Actually,
Jett was the source of supply. She was the conduit between
t he source of supply and B.R So she was supplying him but
it wasn't noney-naki ng endeavor. | appreciate that.

MR METZGER To the extent of her involvenent, this
was -- she ran inside, got two bindles, as Agent Mise
testified to.

THE COURT: Sonething that happens all over the
pl ace, unfortunately.

MR. METZGER Right. And then the final point |
wanted to make, | know the Court has nmade its ruling on the
departure, but just to highlight the sentencing disparities
that this could create. Qut of the statistics that came out
| ast year, only two individuals out of this entire district

recei ved an upward departure fromthe guidelines. Nationally,
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there were only six cases where the Court departed upward
based on physical injury under 5K2.2. So | think it's the
exception rather than the rule.

THE COURT: |'ve now had three in six nonths so those
figures are going to be different in the next cycle, based
upon the fact that these cases are now bei ng prosecuted and
they weren't before. W didn't see thembefore. | think that

expl ai ns why those nunbers are so | ow.

MR. METZGER The only other thing that | would |ike
to add, Your Honor, is Ms. Prince is requesting a
recommendati on fromthe Court that she serve her tine at FPC
Al derson in Wst Virginia.

THE COURT: [|'Il nmake that reconmendati on

MR. METZGER  And she participate in RDAP if she's
el i gible.

THE COURT: Depending on the sentence, | don't know
that she would be eligible. Wuat |I'mnot going to do is
sentence her to nore tine so she can get it. That's just been
rejected out of hand, and | think that that's -- while she
certainly needs it, and I woul d hope she can get back to The
Heal i ng Pl ace, in the absence of the Court varying upward from
the guideline range that | have determned to be the
appropriate one, given the facts and circunstances, | don't
know i f she woul d be eligible.

At the high end, she m ght be possibly. But because
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she's getting credit for the tine she's been in, | don't think
t hat woul d be sonething she would be able to do. There are a
nunber of other |esser -- less intensive prograns in the BOP.
Al derson is an excellent facility. |'ve heard all kinds of
good things about it.

MR METZGER | want to clarify, our request, we
certainly want whatever drug treatnment is available. That's
why the request is for a recormendation for the RDAP if she is
el i gi ble.

THE COURT: |'Il nmke that request. | don't think
she'll be eligible based on the anount of inprisonnment the
Court is likely to inpose.

MR. METZGER  She does wi sh to exercise her right to
al | ocuti on.

THE COURT: Sure, | would expect so.

Ma' am you have a right to address the Court, if you
Wi sh.

THE DEFENDANT: Yes. | wote it down because | have
nmenory problens or whatever so | wanted to make sure | got it
out right. Throughout ny life, | learned through trial and
error. Rarely did | yield to the God-given signs of the
war ni ng of the path | was goi ng down.

When the pain gets great enough, we seek help. During
the time of ny crine, | was suffering in the grips of

addiction. | finally asked for help, and I was sent to The
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Heal i ng Place fromny probation officer
Wil e being there in Louisville, | grasped the higher
concept of a higher power. | live so nmuch happier since |I've
been sober. | know ny journey is just yet to begin. Serving

time isn't sonething to look forward to, by any means, but
this tinme has been the nost difficult by far.

| al so have conceded to understand the harmthat | placed
nyself and others in at a lowpoint inny life. | know we
usual |y ask forgiveness, nore possibility we will nake the
same m stake again. But if | repent, the risk decreases on a
spiritual aspect.

| " ve asked God for his forgiveness, and today |'m
stronger than | have been in a long tinme. For one who has
survived the mddle of an epidenic, | want nothing nore than
to be a factor towards ending it. | want the opportunity to
hel p soneone like nyself to avoid landing directly in the same
pat h.

The program of Al coholics Anonynous and the controll ed
envi ronnent of The Healing Place has hel ped save ne and
restored me to a healthy, functioning nmenber of society, while
God had restored ny sanity, opened doors of opportunity, and
cl osed doors of failure.

Most inportant, it's given me purpose. | ask nothing
nore than just nmercy of the systemso | can explore God's wll

i nstead of ny own.
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Al of my life, | felt out of place up until | went to
The Healing Place. | felt normal, | was doing really well

wor ki ng the 12 steps, building a support group, and going to
neeti ngs every day.
THE COURT: Can you slow down just a bit? 1'm having
a hard tine hearing you, you're reading so fast.
THE DEFENDANT: Sorry. | was doing really well
there. | was working the 12 steps. | built a support group
and | was going to neetings every single day.
| just kept doing the next right thing, and God did the
rest. | built the relationship back with ny children, ny
famly, ny parents, and | want to keep doing so. | was
finding out who | was while going through the program
Goi ng through addiction for 12 years, you | ose sight of
who you are, and the program hel ped ne find that again
That's all 1've got.
THE COURT: Thank you. M. Bracke, response, Sir
MR. BRACKE: Judge, I'll be brief. | think there are
some reasons you should go toward the high end of the range
and i npose a sentence of 36 nonths, primarily that the
def endant' s denonstrated a history of violations of conditions
of supervi sion.
| think that -- and | hope that the Tiffany Prince we see
here today is very, very different than the Tiffany Prince

that has been in court so many tines before, but we do have to
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| ook at the past for guidance.

And if we | ook at her 2006 conviction for, essentially,
not taking care of her child, she was convicted of that crine
in March of 2006, was put on conditional discharge for two
years.

I n January of 2008, she was arrested for wantonly
endangering her children and for possession of drugs. She was
put in prison, given shock probation, violated the conditions
of her shock probation, was revoked.

In 2011, convicted of not supporting her kids. That was
revoked as well.

In 2012, she was again convicted of drug of fenses, and
t hat probation was revoked as well. In fact, she was on
parol e for those offenses when she comritted this particul ar
crime.

So | think in this particular case, there is cause for
concern, and | think a | onger period of incarceration than
just going to the |ow end of the guidelines is appropriate,
and perhaps even a slightly | onger period of supervised
rel ease m ght be appropriate, given her history.

|"mvery glad to hear that the npbst recent treatnent has
been successful, at l|east so far, but she's been | ocked up
nost of the tinme, and we know treatnent in the past has not
been successful for her.

| also think, just given the gravity of the offense,
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agai n, even w thout the enhancenent, her range woul d have been
20 to 27 nonths so going up a year fromthe mddle of the
guideline I think is an appropriate reflection of the severity
of the conduct, and it also reflects her history of violations
and a need for sone additional treatnment, tinme away. Tine
away fromthe situation that hasn't served her very well.
For those reasons, we ask you inpose a sentence of

per haps 36 nonths and naybe five years of supervised rel ease
i nstead of three.

THE COURT: Al right. Well, M. Prince, these are
difficult cases. | can tell you al nost on a weekly basis
now -- perhaps not weekly. Three out of every four weeks of
the nmonth, |I'm sentencing someone who i s an addict of sone
sort. And it is adaily grind, if you will, sonething you'l

have to deal with every day. You' ve made steps in the right

di recti on.
Now, unfortunately, |'ve always been a baseball fan, and
| " ve got baseball cards and we | ook at -- the back of the card

ki nd of expl ains sonething about soneone. Unfortunately, the
back of your card is filled with problens.

Now, you're 31 years old. You are still a young woman
who can nake positive changes. Your history shows you haven't
been able to do that. It is sonmething that is reasonable for
the Court to | ook at in determ ning what the appropriate

sentence i s, though.
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Now, am | hopeful that you'll be able to turn the corner
and kind of tear the rearviewmrror off of your car and not
| ook back? 1'm hopeful. 1s that kind of a pie in the sky
thing to ook at? Maybe a little because of your past.

Sowith alittle bit of trepidation, | think that maybe
you can be successful. You do have fam |y support. | take it
you had fam |y support before

Heroin is a terrible thing. W all agree. W drive
t hrough Northern Kentucky and see these red signs, Northern
Kentucky Hates Heroin. [It's a problem It destroys famlies.
It destroys lives. It doesn't conpletely take you out of a
situation where you can be successful in the future, though
Hopefully, the time you' ve been in, the tine at The Healing
Place, the remaining time you' re going to have to serve where
you can conpletely stay clean and sober in a forced way -- |
nmean, | know you want to when you get out. There will be
denmons and things that want you to not do that, and you'l
have to have strong fam |y support in a way perhaps you didn't
have before, that people can kind of shake you and say, no,
no, no. You can't do that.

| nmean, sonetines the nost effective thing is to hit the
very bottomand only have one way to go but up, and | think
you' ve kind of reached that point. This is your first federal
of f ense.

There are prograns within the BOP. |'mnot saying state
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prograns don't work. State probation officers have been there
to help you. |I'msure they've tried. But you're going to
have access to sone prograns within the BOP;, drug prograns,
nmental health progranms, job skills prograns, things that you
can take advantage of so when you get out, you'll be at |east
better prepared to make better choices. That's all we can
hope for.

The facts and circunstances of this case, |'ve already
tal ked about them ad nauseam The individual, B.R, you
provi ded the two bindles to him You were a regul ar purchaser
of heroin. You warned himabout it. You kind of knew it was
power ful stuff because you'd probably received it yourself,
maybe not exactly what he'd gotten that day.

So the facts and circunstances are serious, and they're
unfortunately sonmething we're seeing over and over and over,
and | think it's just going to continue. And | bring that up
because | think the reference your |awer nade to the | ack of
upwar d departures under this section, | think, are primarily

because we haven't had these types of cases prosecuted until

recently. | think we've probably had a dozen in the | ast year
on our docket alone, including -- well, the whol e Eastern
District. 1've had five or six. | know Judge Thapar has had

a few This was his case before.
This is your fourth felony conviction, unfortunately. |

bring that up because | tal k about the back of the basebal
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card anal ogy. You were put on shock probation, violated.

What M. Bracke says is correct. You have had a
significant history of violating probation and parol e,
committed this offense while on state parole. So there is an
uphill battle here, but hopefully you can kind of work your
way through it.

No question your past history, the circunstances with
yoursel f, the abortion, the drug use, all of that, kind of
ook at it and I'mnot surprised that you' re sitting where you
are. Hopefully, with help, you can kind of put this behind
you at some point.

Due to the defendant's history of violating the
condi tions of probation and parole, the fact that she wasn't
abl e to take advantage of the prior breaks that she had been
given in state court, the Court is going to stay within the
gui delines, but I amgoing to i npose a sentence that is within
t he hi gher end of that range.

It will be the judgnment of the Court that the defendant,
Tiffany Prince, is hereby commtted to the custody of the
Bureau of Prisons to be inprisoned for a termof 36 nonths.
|"mgoing to recommend that you participate in the RDAP
program if eligible. |If not, any other treatnent prograns
for which you qualify.

" mgoing to recommend you participate in a nental health

program
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|"mgoing to recommend you participate in a job skills
and/ or vocational training program
| do agree with M. Bracke that perhaps an extended
period of supervised rel ease woul d be appropriate now. If you

are conpliant with the conditions, | will certainly | ook
favorably on a notion or a petition by Probation to term nate
your probation early or your supervised rel ease early.

" mnot going to have you wite an essay or anything |ike
that, and we're not going to have hearings, periodic hearings
to see how you're doing. |f Probation identifies you as
someone who they think should be eligible for an early
termnation, I'll go ahead and grant that. GCenerally, those
are unopposed.

Now, if you get out, hopefully you can go to a hal fway
house, go to The Healing Place, which will help you on your
path to sobriety. But this is going to be a daily problem
and | hope that you' re successful

Fi ve years of supervised rel ease

Wthin 72 hours of release fromthe custody of the Bureau
of Prisons, you shall report in person to the probation office
in the district to which you are rel eased.

Wil e on supervised rel ease, you nmust not conmt another
federal, state or local crine, nust conply with the mandatory
and standard conditions set forth in the judgnent and

commi t ment order that have been adopted by our Court and nust
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conmply with the follow ng additional conditions.

First, the defendant nust not possess a firearm
destructive device, anmmunition or dangerous weapon.

Second, she must refrain fromany unl awmful use of a
control | ed substance

She must submit to one drug test within 15 days of
rel ease frominprisonnent and at |east two periodic drug tests
t hereafter.

Addi tionally, she shall conply with the foll ow ng speci al
condi tions adopted by this Court.

She shall abstain fromthe excessive use of al cohol

She shall participate in a substance abuse treat nment
program and shall submt to periodic drug and al cohol testing
at the direction and discretion of the probation officer
during the term of supervision.

Such program nmay i nclude one or nore cognitive behaviora
approaches to address crimnal thinking patterns and
anti soci al behavi ors.

She shall pay for the cost of such treatnment to the
extent she is deened abl e by Probation

The defendant shall refrain fromobstructing or
attenpting to obstruct or tamper in any way with the
ef ficiency or accuracy of any prohibited substance testing,
which is required as a condition of rel ease.

She shall attend and successfully conpl ete any nental
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heal t h di agnostic and treatnent or counseling progranms as
di rected by Probation

She shall pay to the cost of such treatnent services to
the extent she is deened abl e by Probation

Because of the defendant's history of addiction, the
Court will also inpose sone conditions relating to any
prescription nmedications.

She shal |l provide Probation, within seven days of rel ease
fromthe custody of the Bureau of Prisons, a witten report,
in aformdirected by Probation, listing each and every
prescription nmedication in her possession, custody or control.

The list shall include but not be limted to any
prescription nmedication that contains a controll ed substance
and enconpasses all current, past and outdated or expired
prescription nmedications in her possession, custody or control
at the tine of the report.

She shall notify Probation imediately if she receives a
prescription for a nmedication containing a controll ed
substance during the period of supervised rel ease.

She shal | provide Probation such docunentation and
verification as Probation may reasonably request and in a form
di rected by Probation

She must strictly conply with the orders of any physician
or other prescribing source with respect to the use of al

prescription nmedications.
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She shall report any theft or destruction of her
prescription nmedication to the U S. probation officer within
72 hours of a theft or destruction

Based upon her substantial crimnal history and the
of fense of conviction, the Court finds that a search condition
is warranted in this case. She shall submt her person
residence, curtilage, office or vehicle to a search based upon
reasonabl e suspicion of a violation of supervised rel ease at
the direction and discretion of Probation

Based upon her current financial situation, the Court
will waive a fine. However, | nust order that she pay to the
United States a special assessnment of $100, which shall be due
i mredi at el y.

| will also reconmend that she serve her sentence at the
federal prison canp at Al derson, West Virginia.

That will be the judgnent of the Court. Does either side
have any | egal objection to the sentence just pronounced that
was not previously raised?

MR. BRACKE: No, Your Honor. Thank you.
MR. METZGER | think I've preserved the argunent
under 5K2.2 for appeal, Your Honor

Just wanted to, if | hadn't said it already, point out
that | don't think any Sixth Crcuit opinion has ever done
that for a non-fatal overdose before, departed upward under

S5K2. 2.
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THE COURT: Very well. W'Ill be filing the
transcript which will set forth the Court's reasons for the

departure/ vari ance
Any counts to dism ss?

MR. METZGER This was the only count she was charged

THE COURT: That's what | thought, okay.
Madam Cl erk, if you would notify her of her right to
appeal the sentence, please.
(The formentitled "Court's Advice of Right to
Appeal " was read aloud in open court by the
clerk, and said formwas signed by the defendant.)
THE COURT: M. Metzger, are you part of the panel
over at the Sixth Crcuit?
MR METZGER | don't know that I'mtechnically
consi dered part of the panel, but | do handl e appeal s.
THE COURT: W II you continue to represent her on
appeal, then?
MR METZGER | wll, Your Honor.
THE COURT: Very well. So | would anticipate the
j udgnent being entered, if not today, sonetine Monday, and
then you' |l have the 14 days to file the Notice of Appeal
MR. METZGER  Thank you, Your Honor
THE COURT: Very well. There's a copy there for you

to keep, nma'am
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Anyt hing el se we need to take up regarding Mss Prince's
case?
MR. BRACKE: No, Your Honor. Thank you.
MR. METZGER  No, Your Honor. Thank you.
THE COURT: Defendant will be remanded to custody of
t he marshal pendi ng designation by the Bureau of Prisons.
W' Il be in recess.

(Proceedi ngs concluded at 9:58 a.m)

CERTI FI CATE

|, LI SA REED W ESMAN RDR- CRR, certify that the
foregoing is a correct transcript fromthe record of
proceedi ngs in the above-entitled case.

\s\ Lisa Reed W esman Oct ober 8, 2017

LI SA REED W ESVAN, RDR- CRR Date of Certification
O ficial Court Reporter
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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF KENTUCKY
NORTHERN DIVISION
AT COVINGTON

CRIMINAL ACTION NO.: 2:17-CR-1-DLB-CJS

UNITED STATES OF AMERICA PLAINTIFF
V.
TIFFANY PRINCE DEFENDANT

DEFENDANT TIFFANY PRINCE’S SENTENCING MEMORANDUM

The Defendant, Tiffany Prince, by and through counsel, for her Sentencing
Memorandum, hereby states as follows:
I GUIDELINES RANGE

Ms. Prince’s Guidelines range is 21 to 27 months. Presentence Investigation
Report (“PSR”) § 65. This range is based on a Criminal History Category of V and a
total offense level of 10. Id. 9 24, 37. Ms. Prince respectfully submits that a sentence of
24 months would be sufficient, but not greater than necessary, to achieve the aims of 18
U.S.C. §3553(a)(2). The upward departure the Government has requested is wholly
inappropriate in light of the facts of this case, the Guidelines, and the relevant case law.
IL. UNRESOLVED OBJECTIONS TO THE PSR

A. Objection No. 1 - Mitigating Role Reduction

Ms. Prince objected to Paragraph 19 of the PSR, which neglects to give her a

mitigating role reduction pursuant to U.S.5.G. § 3B1.2. That objection is hereby

withdrawn.
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B. Objection No. 2 - Departure Under U.S.S.G. § 5K2.2

Ms. Prince also objected to Paragraph 79 of the PSR, which mentioned a potential
upward departure pursuant to U.S.S.G. § 5K2.2. The language of that guideline and the
pertinent case law both confirm that an upward departure would be improper here.

Under § 5K2.2, “If significant physical injury resulted, the court may increase the
sentence above the authorized guideline range” (emphasis added). “The Guidelines do
not define what constitutes “significant physical injury.”” United States v. Singleton, 917
F.2d 411, 413 (9th Cir. 1990). But “it is clear that a “significant’ physical injury must be
something more than physical contact that is merely offensive. Moreover, it must mean
something more than ‘physical injury” standing alone.” Id. Not just any damage of a
physical kind can satisfy the Guidelines, as that would encompass every type of
physical injury. Id. “Rather, the injury should be of some importance before it is
considered significant.” Id.

The “overdose” of B.R. cannot be viewed as a “significant physical injury” in this
context. Medical personnel administered Narcan to him, and he was fine thereafter. As
the Probation Officer explained in the Addendum to the PSR, permanent serious
physical injury was avoided. In fact, according to both the Government’s interview
with B.R. and his medical records, he refused to be transported to the hospital. His
condition never required treatment by a physician. In light of these facts, it is plain that
he did not suffer a “significant” physical injury.

The case law from this jurisdiction compels the same conclusion. There are no

published opinions from the Sixth Circuit in which the appellate court has considered a

2
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non-fatal drug overdose to be a significant physical injury under § 5K2.2. Likewise,
there are no published cases from this circuit in which a defendant has received an
upward departure under § 5K2.2 for a non-fatal drug overdose.

Instead, this Circuit’s cases involving § 5K2.2 suggest that the departure applies
when a defendant acts violently toward a victim - which is decidedly not the case here.
See, e.g., United States v. Roush, 572 Fed. App’x 349 (6th Cir. 2013) (applying
§ 5K2.2 for shooting a law enforcement officer); United States v. Levy, 250 F.3d 1015 (6th
Cir. 2001) (applying § 5K2.2 for throwing sulfuric acid on a witness); United States v.
Cross, 121 F.3d 234 (6th Cir. 1997) (applying § 5K2.2 for torturing a victim); United States
v. Calloway, 116 F.3d 1129 (6th Cir. 1997) (applying § 5K2.2 for beating victims with a
hammer). Because this case is different in kind, the departure should not apply.!

The Government’s arguments to the contrary are unavailing. The Government
relies predominantly on cases affirming departures imposed pursuant to U.S.S.G.

§ 5K2.1 - a different departure provision that can be applied when death results from a
defendant’s conduct. Because death did not occur as a result of Ms. Prince’s conduct,

the Government'’s reliance on § 5K2.1 is misplaced.

1 Moreover, even if a non-fatal drug overdose were to be considered a significant physical injury, the text
of § 5K2.2 lists factors that a sentencing court should consider in determining the extent of the increase
above the guideline range, including (a) the extent of the injury; (b) the degree to which it may prove
permanent; and (c) the extent to which the injury was intended or knowingly risked. Here, the supposed
injury was minimal, as B.R.’s breathing slowed, and was restored to normal after Narcan was
administered. B.R. has not suffered any permanent impairment as a result. Further, the injury was not
knowingly risked, as Ms. Prince had no idea that the substance she acquired from co-defendant Kristian
Bellamy contained fentanyl. Under these circumstances, even if a non-fatal overdose were to be
considered a “significant physical injury” - and it should not be - the Guidelines mandate that a “less
substantial departure would be indicated.” U.S.S.G. § 5K2.2.

3
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Ms. Prince recognizes that the Court has imposed an upward departure on co-
defendant Anthony Mason,? who was sentenced to 60 months despite a Guidelines
range of 24-30 months. But again, the facts applicable to Ms. Prince’s situation are
appreciably different in kind than Mr. Mason’s: his victim died of her drug overdose,
and his departure was based on § 5K2.1, not § 5K2.2. Death is - obviously - an
irreparable harm, which explains the rationale for an upward departure in Mr. Mason’s
case. But there has been no irreparable harm as a result of Ms. Prince’s conduct. That
is a critical, meaningful distinction between her case and Mr. Mason’s.

Contrary to the Government’s arguments, a within-Guidelines sentence would
provide adequate punishment here. A sentence of 24 months, which is at the exact
midpoint of the applicable Guidelines range, would sufficiently take into account the
non-fatal “overdose” that occurred as a result of her conduct.

III. SENTENCING FACTORS

As this Court is well aware, the Guidelines are only the starting point for a
proper sentencing analysis. Kimbrough v. United States, 552 U.S. 85, 108 (2007). Other
factors must be considered to arrive at a sentence that is “sufficient, but not greater than

necessary.” 18 U.S.C. § 3553(a)(1). The relevant factors for the Court’s consideration

2 The Government also argues that a defendant named Gregory Beavers, in an unrelated case, distributed
controlled substances that resulted in a non-fatal overdose, and received an upward departure. It is
difficult for Ms. Prince to respond to these allegations, as she does not have any knowledge of the
specifics of Mr. Beavers’ case or the relevant facts germane to his 18 U.S.C. § 3553(a) sentencing factors.
She expressly objects to the Court relying on Mr. Beavers’ case when fashioning her sentence, as federal
law requires sentencing to be individualized. Duncan v. United States, 552 F.3d 442, 444 (6th Cir. 2009)
(“[D]efendants have the right to individualized sentencing in light of the statutory sentencing factors, 18
U.S.C. § 3553, because ‘as a general matter, courts may vary from Guidelines ranges based solely on
policy considerations, including disagreements with the Guidelines’”) (quoting Kimbrough v. United
States, 552 U.S. 85 (2007)).
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include (a) the history and characteristics of the defendant, (b) the nature and
circumstances of the offense; (c) the kinds of sentences available and the need to avoid
unwarranted sentencing disparities; (d) the need for the sentence imposed to afford
adequate deterrence to criminal conduct and to protect the public from further crimes of
the defendant; (e) the need to reflect the seriousness of the offense, promote respect for
the law, and provide just punishment; (f) the need to provide restitution to any victims
of the offense; and (g) the need for the sentence imposed to provide the defendant with
needed educational or vocational training, medical care, or other correctional treatment
in the most effective manner. 18 U.S.C. § 3553(a). Consideration of these factors in Ms.
Prince’s case demonstrates that a sentence at the midpoint of the Guidelines is most
appropriate.

A. History and Characteristics of the Defendant

Tiffany Prince is Jesse and Sherrie Prince’s middle child. Character letter from
Sherrie Prince, attached as Exhibit 1. She is the mother of two, a girl and a boy. PSR
9 43. She has a huge heart, and loves her children dearly. Exhibit 1; Character letter
from Jesse Prince, attached as Exhibit 2. She is smart, funny, and has much potential.
Exhibit 2. She is also a hard worker. Character letter from Dwayne Rice, attached as
Exhibit 3. She has been employed on a number of occasions with Blue Jay Car Wash,
and has also worked for Arby’s, Kentucky Fried Chicken, and Wendy’s. PSR § 61.

Her nieces adore her, describing her as a great aunt who gives great hugs.
Character letter from Hannah Covert, attached as Exhibit 4. She is a great cook, never

misses birthdays, and makes memories with her nieces by doing things like taking them
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trick-or-treating for Halloween. Id. She spoils them, and they notice how she puts the
needs of others before her own. Character letter of Ciara Covert, attached as Exhibit 5.

Ms. Prince grew up poor, and she began having children at an early age. PSR
9 41. She had her first child, a daughter, when she was just 17 years old. Character
letter of Heather Prince, attached as Exhibit 6. The child’s father, Troy Cord, was in the
military, and was often absent. Id. Shortly after the birth of their daughter, Ms. Prince
got pregnant again while Mr. Cord was on military leave. When he learned of the
pregnancy, he curtly informed her that he did not want to have another child at that
time, and talked her into having an abortion. Id.; PSR q9 46, 52. After that, she was
never the same. Exhibit 6.

Ms. Prince was not mentally prepared to handle the abortion, nor the
accompanying emotional and spiritual stress. PSR § 52. Unable to cope with her pain
and loss, she turned to drugs. Id. She used these substances to stay numb from the
abortion. Exhibit 6. She started using powder cocaine at the age of 19, and gradually
moved on to other drugs. PSR 9 52-53. She eventually became addicted to narcotics
after being prescribed opiates following the birth of her second child, a son. Id. at § 53.
Once prescription pills became scarce, she turned to heroin, and wound up a daily user.
Id.

Rather than solving her problems, her drug use just led to more suffering, more
pain, and more loss. In January 2008, after she had overdosed on cocaine and
methadone, she was raped by a family friend. Id. at § 53. Instead of prosecuting the

rapist, law enforcement arrested her and charged her with drug possession. Id. at § 31.
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And it continued to get worse. In November 2009, she accidentally overdosed on
methadone, suffered a stroke, and was hospitalized for approximately one month. PSR
9 47. She suffers from long term memory and cognition problems as a result. Id.

Following the incident underlying this case, her state probation officer ordered
her to attend drug treatment at The Healing Place, an in-patient rehabilitation facility in
Louisville. See PSR 9§ 56. It was a blessing, as she was finally able to get some of the
help she had desperately needed for so long. She enrolled at The Healing Place on
November 7, 2016. Letter from Marlene Kohner attached as Exhibit 7. At the time of
her arrest on the instant federal charges, she had been participating in The Healing
Place’s treatment program for over two months. PSR at § 56. She was doing
remarkably well. She had made “good progress and [wa]s in compliance with all
guidelines.” Exhibit 7.

She would like to return to The Healing Place after she completes whatever
sentence is imposed in this case. When she was there, she was in a good place in her
life. Exhibit 6. She was on the right track, and was facing her abortion and her
addictions. Id.

She has taken other steps to turn her life around, as well. She is now engaged.
Letters in support were written by her fiancé, Wesley Jones, and his friends and family
members. Mr. Jones has explained that he has suffered from anxiety and depression
throughout his life, but once he met Ms. Prince, “her bubbly attitude and one of a kind

personality seemed to defeat all of [his] mental health issues.” Character letter of
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Wesley Jones, attached as Exhibit 8. This assertion has been confirmed by some of the
other character letters that have been submitted.

Ms. Prince has told Mr. Jones about her desire to help curb society’s drug
epidemic, and also about her plans to enroll in a cosmetology school. Id. She treats him
with respect and kindness. See character letter of Justin Perry, attached as Exhibit 9.
And she has helped him overcome his past tendencies to contemplate suicide.
Character letter of Natasha Warner, attached as Exhibit 10.

The character letters submitted on Ms. Prince’s behalf (attached hereto) should
give the Court a more complete picture of who she really is. She is a mother, a
daughter, a sister, an aunt, a friend, and a fiancé. She is loved by many. Her family and
friends are aware of the darkness and the trials she has endured - the rape, the abortion,
the drug addiction, the overdoses - and she has their support as she puts that chapter of
her life behind her.

B. Nature and Circumstances of the Offense

Ms. Prince is not a “drug dealer.” Not in the common sense of the term, anyway.
She is not someone who sells drugs on the streets for profit. Rather, she is a heroin
addict who had a terrible lapse in judgment, acting as a courier for a friend.

One day last September, she needed to go to Kroger, and her friend, B.R., had
offered her a ride. On the way there, he said that he wanted to get some heroin, and so
they stopped at co-defendant Kristian Bellamy’s residence. As they pulled in, B.R. was
on the phone with his wife, so he handed Ms. Prince some money to go inside and pick

up his order. She got out of his truck, entered Bellamy’s residence, exchanged the

8
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money for the drugs, and returned to the truck. She had no idea that what she had been
given contained fentanyl. She handed it to B.R., who snorted the substance and then
drove to Kroger. B.R. had her wait in the vehicle while he went into the store. Shortly
thereafter she heard sirens. EMTs arrived on scene and administered Narcan to B.R,,
and he was fine thereafter. He did not suffer any permanent injury as a result of his use.

The key points here are (1) that Ms. Prince was not selling drugs for profit;
(2) that she only had the drugs very briefly, and distribution of heroin is not a pattern of
behavior for her; and (3) B.R. has not sustained any permanent injury as a result of the
use of those drugs. Thus, the nature and circumstances of Ms. Prince’s offense
demonstrate that a within-Guidelines sentence is appropriate.

C. Need to Avoid Unwarranted Sentencing Disparities

Departing above the Guidelines range, as the Government has requested, would
create an unwarranted sentencing disparity. According to the United States Sentencing
Commission’s 2016 Sourcebook,? last year there were 439 defendants sentenced in the
Eastern District of Kentucky. Only two of them received an upward departure from the
Guidelines range. United States Sentencing Commission’s 2016 Sourcebook of Federal
Sentencing Statistics, at Table 26 (attached as Exhibit 11). Nationally, there were only six
cases in all of the United States where courts departed upward based on physical injury
under U.S.S.G. § 5K2.2. Id. at Table 24 (attached as Exhibit 12).

Plainly, upward departures based on U.S.S.G. § 5K2.2 are used sparingly. They

are the exception, rather than the rule. This is not an exceptional case, and imposition

3 Available at: https:/ /www.ussc.gov /research/sourcebook-2016.

9
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of an upward departure here would therefore create an unwarranted sentencing
disparity. A sentence within the Guidelines range should therefore be imposed.

D. Need for Sentence Imposed to Afford Adequate Deterrence to Criminal
Conduct and Protect the Public from Further Crimes of the Defendant

A within-Guidelines sentence of 24 months will afford adequate deterrence to
criminal conduct. Unlike many who are convicted of drug offenses in federal court, Ms.
Prince was not engaged in an ongoing pattern of distribution. Her crime was a
momentary lapse in judgment, where she transported heroin from co-defendant
Bellamy’s residence to her friend’s truck in the driveway. She had a very small
quantity. And she did not profit from this activity. Given the limited nature of her
involvement, a sentence of 24 months, which is at the midpoint of the Guidelines,
provides ample deterrence to future criminal conduct.

Moreover, a sentence of this sort will adequately protect the public from further
crimes of the Defendant. In addition to whatever federal time she serves for this
offense, she is likely have to have her parole revoked by the Commonwealth of
Kentucky, meaning she will likely have to serve out the remainder of a state sentence,
as well.

The greatest way to protect the public from further crimes is through the
requirement of additional drug treatment. Ms. Prince was doing quite well at The
Healing Place in Louisville, which shows that she is the sort of person who can benefit
from treatment. It would be appropriate for the Court to recommend drug treatment

while she is in BOP custody, and to require it as a condition of her supervised release.

10
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E. Need to Reflect the Seriousness of the Offense, Promote Respect for the
Law, and Provide Just Punishment

The United States Sentencing Guidelines reflect the seriousness of federal
offenses and identify sentencing ranges that adequately promote respect for the law and
provide just punishment. A within-Guidelines sentence here would be both
appropriate and presumptively reasonable. United States v. Young, 682 Fed. App'x 420
(6th Cir. 2017) (“[A] within-guidelines sentence is presumptively reasonable”).

F. Need to Provide Restitution to Any Victims of the Offense

Restitution is not an issue in this case. PSR q 12 (“[R]estitution is neither
appropriate nor practical”).

G. Need for the Sentence Imposed to Provide the Defendant with Needed
Educational or Vocational Training, Medical Care, or Other Correctional
Treatment in the Most Effective Manner

Ms. Prince was doing well while in drug rehab at The Healing Place in
Louisville. The Court should require, as a condition of her supervised release, that she
return there (or a similar facility) once a bed becomes available.

IV. CONCLUSION

For the reasons stated herein, Ms. Prince respectfully requests that the Court

impose a sentence of 24 months, with a recommendation that she be given credit for

time served since January 2017. She further requests that the judgment and

commitment order recommend that she serve her time at FPC Alderson, if eligible.
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Respectfully submitted,

ADAMS, STEPNER, WOLTERMANN
& DUSING, PLLC

/s/ Edward L. Metzger 111

Edward L. Metzger III (KBA #94138)
40 W. Pike Street

Covington, KY 41011

(859) 394-6200 - Phone

(859) 392-7200 - Fax
LMetzger@aswdlaw.com

Counsel for Defendant,

Tiffany Prince

CERTIFICATION

On August 18, 2017, I electronically filed this document through the CM/ECF
system, which will send the notice of electronic filing to all counsel of record.

/s/ Edward L. Metzger II1
Edward L. Metzger III

1670396.1
225287-76567
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Exhibit 3
Judge Amul Thaper,

| am writing a letter to you on behalf of Tiffany Prince, Tiffany is my cousin. Tiffany
is hard worker, with great intentions and a good heart. | know Tiffany can be a
great provider for her family. She has good ethics, very smart, can accomplish
anything she puts her mind too. Tiffany kids need her, they need a home life with
Tiffany, they need their mother to be home with them. Tiffany has a big loving
family waiting on her to be home. | wish Tiffany the best and hope to see her
scon.

Thank you, Dwayne Rice

APP000079



Case: 2:17-cr-00001-DLB-CJS Doc #: 98-4 Filed: 08/18/17 Page: 1 of 1 - Page ID#: 276

Exhibit 4

Dear Judge Thopar, SES

Bello g nume 15 HemehCouer T,

L am \lFf:ambo neleés I om ine. 36M5

olde NOw  about TifFpan, Shes o Grest
@un+- her Wids miss {2f rlot  Se o T,
we S enjr H}@ ne 3}’\7\" we kg - }@F Ma’

| her m JC (are Coucing ). pad Sister snd

T hove % roch €un whe Zhen, Shes

L Oh I"ga[j 3r€w+ Huﬁ Q\/ﬂw bHr@ u/@n~]~

“"(‘QK or (\Cﬂkm ,, U3 onfe o0 St

| .u/wS - Y\/\@(‘@\ FM'— Ui?-th \/\@(\ - %L@\’\i GUI

lowd u ro Shes ~ FEEEE

7 | 50 {\Bre%’%ﬂ éé}?é u)o-ﬂé U)F\’\'@9 (8 \.Q_H‘“QC

s o reat D@y\gom/
UMN}\ _gftm)r Q'@réDhZL }r \S. g}f\_@— Lves 3\6(‘ %C\Nm:}
SheS )%m} worRer For 1 A i She never
| 15hes ,_,g_'“_jAL_J“\L_A B, One god  Thing 05

,,5h5 [uvwv}& o KeS  we \@Lﬂ M?r Smi ke | 5%&3“
i 3/\64:4‘ 208 K 4 S}q(/ i GL1WL3§ \Do\l)

,(ZM,M Yo e e TFFM,\@ w%v‘e Fanil

[loves her o deat pnd She loves
her o\ Ko SN ko6

S s Cere

Hana 0\4? CO\J €PJ\\

APP000080




Deir Tdge Amul Thapar, — l-l2-lF

| T‘H&dhy P/’Iﬂ e _L—Q?W\ h@fﬂ LECE, CJC{QfO) ,[O\/E/\ﬁt‘“,

Case: 2:17-cr-00001-DLB-CJS Doc #: 98-5 Filed: 08/18/17 Page: 1 of 1 - Page ID#: 277

Exhibit 5

1 dm wﬂ‘\’\h HeYal behcﬁ' i

TiFany ha done kdd dnd 8004 T ¥now
mQSHuxg’\e ool SQU nows mestly Hhe lodd.
.iﬁ}good ~+h, she hdsdon e (S Fhatsi Cf/w&ﬂ_f

L Spoil har ffu _and nieces @ ne phecus . She is

\fe/Lk ind ébrxc 5@0(‘& S bﬁi@,&ujt she weuld FCQ%W
NervAlues on meebod% ZEelve . (When ches

dedn Shag )/*!ﬂ;d,Ot/CZbl;_C\,Cf\af&m Jﬂ@f*‘@ndven/s

Tunng . She dluoe 5oputs ?ec:%e Joefere or 8nd

&mdoémmey her md& ver%we/ - Whenewer - hér\g

| OUT otk her she @l gz%s mdkoc Surg Tl happj

%'77’/’\&7‘ WQFQ }’?C?Zn Fun- Lmiss herdlot, her —

iwh@/e % Gbes - "Her jide aileq Cord @ad T ,a_\

| Cofc[ iSs haf e most- Heﬂ@m Ve Tatatil 1

| Mbo@a home. 1 hcw&j%we@  @unts but

T'szd’ms 1 _%\MQKHFQ 1 mcec M@?J\QLQJQ ,M‘
MQd Wh@w:%

t

Iol,m h&r h&:cedx\d/\—-m H %Qd,m olQ

Y e Covert

APP000081



Case: 2:17-cr-00001-DLB-CJS Doc #: 98-6 Filed: 08/18/17

; ,@{"

40N iﬁ;&m& M 200t
, %""‘ifi:%i“’ﬁi“”

| %fi’:ﬁf ;,

% | &1

a;}xy-@i%
. ¢

S Qﬁ [N
Sistec
S“ &:ﬁ "*m
QE{.“S% mtf
C‘%M 65‘@&% - STOry
*{"Q%H}C{ u,@ oncl
‘Wi

H‘!%C‘“gk

,}

Wm«

E
.
7D

TRk Agi ‘ﬁ g
et o

<..«"

R\{’ gi(\‘w b

Bealath
S \De s ‘%&% oldec o

T‘ ﬂ{f“ikg i a‘*“(‘ Oome.

Jen {’“’% LGS

e ol

Exhibit 6

i‘}{\(

@\?, maf ome S
kuf ‘g’!ﬁg}{

\}i’f” A @‘
@( NCE
[y g.. Q‘é .1
S e

vien LS

o % ¢

P(Ef" %ﬁ@w
BN\ Q i\f”‘

hee o spical

% f‘“‘%{“‘
SRAD

Q
ik

e u&m{} W O

{“i . ?’T:i,w,\,,,}{'.ﬁ Yaule
A0 e ong
Awee kel ol
T ‘Q‘{L‘%g ~ Lelt ore
Gl C“% - ,3\ il
W having - a

0
(
LN o G@C‘%Qf\%{&ﬁ%}g

e all
mariie

1

NOrA
*’%”‘('”‘z

LA o et

X@;{.ﬁ}

Cihter E’“@(*: le
i‘}vﬁ

u‘\
Y

&«“

%
"““%'{x{i’}(@@ \
1 Cvher

el

Méf x«..,,,,
CLW

= H1no,
Q @w« ﬁgw
onct

on .
N ot

it xﬁ Gnal
oud
A% toor Us
TG KES

woere tee o

o
S 5

h
KMW"

He *WC“@
Tecmie w{

Page: 1 of 4 - Page ID#: 278

“"aé‘f’q nee

"hf o %YA £ @?

R ‘HQ&{
Qfe \;{@\{
Mgt woas
1o Yeqlize

&f

eoCin OYner

< SE8S

She_ was” T

é i E{}f@%ﬂ%}@ %%‘@i ‘

{;M% {;;%, Col e ?L}E
Enn Qw {“i
her . %’“ﬁ“ \ i"&{&

i’, xif‘u”“"é}

ol
h} Oonaen.
3 ‘;‘ {’”“ 1y ;”“‘% N
Kﬂ.,)%ip %\m%;
Ao ouwd
Tor ol Cloyeient,

L oy w as

y :k Y ‘x«gfﬂ"g%\ 5 (Aﬂ%&aﬁiﬁ \ﬁi’ ii LA &k{ wsﬁiﬁ - ‘sf/
W on Deg CLan, MNOne of Us Krrew
Lty at'dec She Nod bizu’\ To Yhe Clinie.

APP000082



Case: 2:17-cr-00001-DLB-CJS ‘Doc #: 98-6 Filed: 08/18/17 Page: 2 of 4 - Page ID#: 279

Thed e CiSiony, LWQS Hhe  onsed *‘g“;i;‘xif sef
f‘\lf:i sruchon, We Qre oo Strong woillead
£on ki{ ol odeny Cleose. We ‘J%,wi:‘su (1 hape
Never Qo muy of  He cbhootony We wooud)

i
)

Nave el e hee rose e i,;@};;\;.

CAfRer cd Sne Loy neoer Hhe sane.
Donning o Atuds s wnat sne
“ene ol "“’ Y o 7 stale here Ve Cox wf

%@ \Wﬁ }1 s,\\,é‘f"“’ %‘:\‘{ »f\\} QW ’{ ( A AR % %‘\i« ’

S Sy Wics  loccause Wiﬁsx_{ C e WVionre
E*T"%f“(j}% " Qle J%,é f’%\,{ prent Ol She oo { € Czj nant
G QDCM%A\ {n MNowvember J™ ?.,, &A{ e
bw“){““’ VConech O K(‘)ﬁﬁ { *'lt‘ﬁ\,% \g”’{“b\"{ %, e \»{ MK{Q\{ 5,
5”’*"% oas 50 beauhfd, Lot lousct Thim.
s meole ee oLl ook od she
g» \«G‘x@i N Tucpeol o {“i{;ﬂag}g B gy\\; e {jﬁf
e Qg + h‘@ ij\i‘g%*«ﬁg@“‘fﬁ} 1ead oF 5”‘%§ f“‘;?y?(”?i{”{’t" CHEe oGS
Cquit At legoe a%iﬁ res poastoilitier.  As
Niuwch as  sne Lo adeot d\ »{\Q My he
O CS QUL Y ‘o %Q coe  Nec oeind
She  woudal e C Witz_,e;y{ CLhen e v
Aome Ol Qorounat odt bhea e leaoe
e e oLt of W o mcole Ner
iﬁ\ DIOES turn o é”“”u U\O ., L Yhiankn she
oMY et Ao SY@ y DU wo  From the

s

; PO S 3 i -
QULoON. 14+ hede X

e q Offeait Lewson.

APP000083



Case: 2:17-cr-00001-DLB-CJS  Doc #: 98-6 Filed: 08/18/17 Page: 3 of 4 - Page 1D#: 280

Ldith all e bad thee Loece alot of
000 ulnen  ViFL ond W Clean ﬁ?%’“‘%@ S

& anmazing %z‘f“ﬂ”\%&m She & honas on
{}s*‘zm alentive. ;»\w* M ofeQd
SOl ond Cus’ ‘%mﬁm
”‘a\@ Lo me O

Qb Loitrhe my
LEA GO Looudc 1
e & B 40 | { Oauchtecy | oloaotors
\Q‘? O NThneN ‘% S b C\ss"»,;;,m{if:{%; Qitve ;;\wfii% N e
'Eiiﬁxi | %%\14 dadciver oS bborn Lot o Lip [
i%»*}ﬁ e, ‘%f“”\ﬁj Wy Mhece. oo LS Fiest
Slaugiier ol Seconal daugakr for Anter
«;,E‘;;“‘”’*f s T OGL i OF Cheol L woill atterct
e @N Ls - hwasicaly foc aoh

EAS &e:f oot ol aluo ags Oet e @»\C‘ e

O YOune Gl oY Oowar Hicly ii ‘2’""“

L f‘f,“’é‘; SO ég{)‘%{;;{:;%f ,‘m nen ey Lo *’*‘"‘" %{%ﬁ@aﬁ;ﬁ@?ﬁ? .
g 1 ;

A noue. hyee . Cind %f’“‘N*?’f’“\ et
7y

S [ W ’f;h OCl,. Lol Lnen ﬁ-m{ |
wols o Loere . \ooin %i e ClAing  paiss Gl bt

‘\kf? @y 80 M DO Gt %i e for. e e
oe Ynece,

| Q
=
-

£

[,
—y

;w-—\n
{

-
Y = e
W
(LY

i
-

I iﬂﬁa Kids Qee. noe 12 oncl
L e %@ $ /w.“f her oaddictisn has
e o 0SS i”‘ "u toon. glot. o7 thinos.
e ont Get back. L gk Know betore
er bewng JAthen fror Lhe eal no Ylace
Loy ™ on e Cignd avack o

{,f

¢ Qe
Suce . She Aickhe s SMhver -w%z%ﬁ? e, ohe Loos
N G &Egtmf‘% Colote in hee e, She wons
“;5\5“%% Ner  Qbcrbon, her addiction.

e woas rocen a Gther Wouma s in VNer
W

m,;:v‘"

APP000084



Case: 2:17-cr-00001-DLB-CJS Doc #: 98-6 Filed: 08/18/17 "Page: 4 of 4 - Page ID#: 281

el e Clone Couddnt e o ber  Yheo k%ﬂ’?
iR agS een roged f:;”‘%“‘ks’ | %mm Yetarise
\L\ j% %\f}‘%’ {:% C@@x {4 \%ﬂ\ % el \ im i f‘\ Kg(ﬂb
\ve, ale ‘eken o el Ol Loy :3&‘5‘%&*
Aumi@ing Ner W e Streed (o No "o
When s peecect \ais Sdppo ot tove,

-
3

ié*%f\lé%\“‘@"“«f 5 SWOOQ S G Sucviver e
oy Hanes i dlud e Necge (4. Ohe
wWORS @ Ahwe e Bier Kas g foad Y-
I hoge NLaw Nowe ¢ N yeur Neart
to Vetg Ver haoe o fotuce wne oleserues
{' e  Miote Vime SheS QuoGe e more

[V Mabaey Ot on. L4 won \;, <

G @w;\» OO ol ,\”\ meuer WO, L o leeleue

Wy e ‘o oo {}; oy Goed iws*f’ winNO

Che  meents "“E*c*» W€ Lunen she  coones Vioane,
' ool Loold Gl Oleclication

o i\ %{% ) i er el e,

5 Wnlefre 1&4’"?? ,

™ o ,f"* ] .
H L0 “Qi?;g,n C AL

APP000085



Case: 2:17-cr-00001-DLB-CJS Doc #: 98-7 Filed: 08/18/17 Page: 1 of 1 - Page ID#: 282
; ,

Exhibit 7

THE HEALING PLACE

January 20, 2017

To: United States District Court Eastern Division
Attn: Candace Smith
Re: Tiffany Prince

D.0O.B:
SSN#

This letter is to verify that Tiffany Prince was accepted to The Healing Place and
the OTS-1 segment of the program on November 7, 2016. On January 17, 2017 Ms.
Prince was moved to the OTS-2 segment of our program. Ms. Prince continues {o
make good progress and is in compliance with all guidelines at this time. She

currently resides at _Louisville, Ky. 40210.

The Healing Place is a 6-9 month inpatient, peer driven, social model recovery
program. Clients are required to attend recovery base classes and Alcoholic
Anonymous meetings inside and outside our facility. Clients are not permitted to have
a job, drive a vehicle, or have a cell phone while in our program. The Healing Place
works with probation and parole offices in many areas to ensure that clients receive
the help they so desperately need, as well as fulfill all legal and other obligations. The
Healing Place has a 75% success rate which is five times the national average.

Any questions, comments, or concerns please call 502-357-1977.

Sincerely,

\ /&;\,/7 I, }r/\ﬂa NAA

Marlene Kohner
Program Director Assistant
The Healing Place

1020 W, Market Street + Louisville, KY 40202 + 502.585.4848 * www.thehealingplace.oxgPoooose
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Table 26

SENTENCES RELATIVE TO THE GUIDELINE RANGE BY CIRCUIT AND DISTRICT"

Fiscal Year 2016

WITHIN UPWARD ABOVE REMAINING
GUIDELINE UPWARD DEPARTURE RANGE ABOVE

CIRCUIT RANGE DEPARTURE’  W/BOOKER”? W/ BOOKER? RANGE
District TOTAL N % N % N % N % N %
TOTAL 66,961 32,519 48.6 317 0.5 102 0.2 1,131 1.7 67 0.1
D.C. CIRCUIT 255 71 27.8 1 0.4 1 0.4 2 0.8 0 0.0
District of Columbia 255 71 27.8 1 0.4 1 0.4 2 0.8 0 0.0
FIRST CIRCUIT 2,046 1,001 48.9 7 0.3 7 0.3 79 3.9 6 0.3
Maine 201 75 37.3 1 0.5 1 0.5 3 15 1 0.5
Massachusetts 495 136 275 2 0.4 0 0.0 5 1.0 0 0.0
New Hampshire 177 82 46.3 2 11 1 0.6 8 45 0 0.0
Puerto Rico 1,083 680 62.8 2 0.2 5 0.5 62 5.7 5 0.5
Rhode Island 90 28 31.1 0 0.0 0 0.0 1 1.1 0 0.0
SECOND CIRCUIT 3,407 946 27.8 12 0.4 2 0.1 30 0.9 0 0.0
Connecticut 304 81 26.6 2 0.7 2 0.7 3 1.0 0 0.0
New York

Eastern 796 176 22.1 2 0.3 0 0.0 10 13 0 0.0

Northern 306 155 50.7 0 0.0 0 0.0 1 0.3 0 0.0

Southern 1,350 300 22.2 1 0.1 0 0.0 12 0.9 0 0.0

Western 463 196 42.3 7 15 0 0.0 4 0.9 0 0.0
Vermont 188 38 20.2 0 0.0 0 0.0 0 0.0 0 0.0
THIRD CIRCUIT 2,090 813 38.9 3 0.1 3 0.1 28 1.3 2 0.1
Delaware 71 18 254 0 0.0 0 0.0 0 0.0 0 0.0
New Jersey 667 258 38.7 0 0.0 1 0.1 4 0.6 1 0.1
Pennsylvania

Eastern 584 173 29.6 0 0.0 0 0.0 11 1.9 0 0.0

Middle 305 158 51.8 2 0.7 0 0.0 2 0.7 0 0.0

Western 404 160 39.6 1 0.2 2 0.5 10 25 1 0.2
Virgin Islands 59 46 78.0 0 0.0 0 0.0 1 1.7 0 0.0
FOURTH CIRCUIT 5,210 2,880 55.3 35 0.7 13 0.2 108 2.1 10 0.2
Maryland 707 216 30.6 5 0.7 4 0.6 29 4.1 2 0.3
North Carolina

Eastern 569 333 58.5 3 0.5 6 1.1 12 2.1 2 0.4

Middle 423 242 57.2 2 0.5 0 0.0 10 2.4 0 0.0

Western 655 339 51.8 3 0.5 0 0.0 10 15 1 0.2
South Carolina 626 341 54.5 9 1.4 2 0.3 6 1.0 0 0.0
Virginia

Eastern 1,406 964 68.6 9 0.6 1 0.1 19 1.4 2 0.1

Western 311 147 47.3 2 0.6 0 0.0 10 3.2 2 0.6
West Virginia

Northern 310 184 59.4 1 0.3 0 0.0 6 1.9 1 0.3

Southern 203 114 56.2 1 0.5 0 0.0 6 3.0 0 0.0
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Table 26 (cont.)

85K1.1 85K3.1 OTHER DOWNWARD BELOW REMAINING
SUBSTANTIAL EARLY GOV'T DOWNWARD DEPARTURE RANGE BELOW

CIRCUIT ASSISTANCE DISPOSITION SPONSORED DEPARTURE® W/BOOKER® W/BOOKER? RANGE
District N % N % N % N % N % N % N %
TOTAL 7,443 111 5,960 8.9 5,479 8.2 1,321 2.0 547 0.8 11,684 17.4 391 0.6
D.C. CIRCUIT 59 23.1 2 0.8 45 17.6 15 5.9 10 3.9 43 16.9 6 24
District of Columbia 59 23.1 2 0.8 45 17.6 15 5.9 10 3.9 43 16.9 6 24
FIRST CIRCUIT 204 10.0 33 1.6 265 13.0 41 2.0 19 0.9 371 18.1 13 0.6
Maine 46 22.9 0 0.0 8 4.0 1 0.5 6 3.0 59 29.4 0 0.0
Massachusetts 44 8.9 6 1.2 136 27.5 15 3.0 4 0.8 143 28.9 4 0.8
New Hampshire 17 9.6 0 0.0 27 15.3 4 2.3 3 1.7 33 18.6 0 0.0
Puerto Rico 92 8.5 27 2.5 74 6.8 21 1.9 6 0.6 100 9.2 9 0.8
Rhode Island 5 5.6 0 0.0 20 22.2 0 0.0 0 0.0 36 40.0 0 0.0
SECOND CIRCUIT 736 21.6 25 0.7 237 7.0 91 2.7 70 2.1 1,237 36.3 21 0.6
Connecticut 55 18.1 0 0.0 29 9.5 25 8.2 6 2.0 101 33.2 0 0.0
New York

Eastern 223 28.0 4 0.5 44 55 35 44 33 41 258 324 11 1.4

Northern 47 15.4 5 1.6 6 2.0 3 1.0 3 1.0 83 27.1 3 1.0

Southern 269 19.9 16 1.2 52 39 23 1.7 25 1.9 646 47.9 6 0.4

Western 110 23.8 0 0.0 54 11.7 0 0.0 1 0.2 90 19.4 1 0.2
Vermont 32 17.0 0 0.0 52 27.7 5 2.7 2 11 59 314 0 0.0
THIRD CIRCUIT 523 25.0 6 0.3 188 9.0 13 0.6 16 0.8 480 23.0 15 0.7
Delaware 14 19.7 0 0.0 16 22.5 0 0.0 1 14 22 31.0 0 0.0
New Jersey 189 28.3 1 0.1 48 7.2 2 0.3 3 0.4 159 238 1 0.1
Pennsylvania

Eastern 187 32.0 4 0.7 50 8.6 6 1.0 5 0.9 140 24.0 8 1.4

Middle 65 213 1 0.3 7 2.3 5 1.6 5 1.6 57 18.7 3 1.0

Western 65 16.1 0 0.0 65 16.1 0 0.0 2 0.5 98 24.3 0 0.0
Virgin Islands 3 5.1 0 0.0 2 3.4 0 0.0 0 0.0 4 6.8 3 5.1
FOURTH CIRCUIT 737 14.1 18 0.3 378 7.3 55 11 40 0.8 914 175 22 0.4
Maryland 152 215 1 0.1 164 23.2 5 0.7 7 1.0 120 17.0 2 0.3
North Carolina

Eastern 131 23.0 0 0.0 1 0.2 5 0.9 4 0.7 69 12.1 3 0.5

Middle 62 14.7 1 0.2 5 1.2 5 1.2 4 0.9 92 21.7 0 0.0

Western 157 24.0 2 0.3 38 5.8 3 0.5 2 0.3 99 15.1 1 0.2
South Carolina 94 15.0 4 0.6 44 7.0 1 0.2 3 0.5 120 19.2 2 0.3
Virginia

Eastern 42 3.0 2 0.1 55 3.9 24 1.7 18 13 262 18.6 8 0.6

Western 63 20.3 0 0.0 30 9.6 11 35 2 0.6 43 13.8 1 0.3
West Virginia

Northern 14 45 5 1.6 33 10.6 0 0.0 0 0.0 63 20.3 3 1.0

Southern 22 10.8 3 15 8 3.9 1 0.5 0 0.0 46 22.7 2 1.0
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Table 26 (cont.)
WITHIN UPWARD ABOVE REMAINING
GUIDELINE UPWARD DEPARTURE RANGE ABOVE

CIRCUIT RANGE DEPARTURE? W/ BOOKER ? W/ BOOKER? RANGE
District TOTAL N % N % N % N % N %
FIFTH CIRCUIT 15,900 10,038 63.1 83 0.5 21 0.1 288 1.8 11 0.1
Louisiana

Eastern 337 183 54.3 0 0.0 1 0.3 5 15 0 0.0

Middle 162 76 46.9 1 0.6 2 1.2 2 1.2 1 0.6

Western 225 148 65.8 0 0.0 0 0.0 5 2.2 2 0.9
Mississippi

Northern 161 86 53.4 1 0.6 0 0.0 7 4.3 0 0.0

Southern 235 161 68.5 0 0.0 0 0.0 5 2.1 0 0.0
Texas

Eastern 827 555 67.1 7 0.8 1 0.1 21 25 0 0.0

Northern 1,372 867 63.2 14 1.0 6 0.4 52 3.8 1 0.1

Southern 6,479 3,713 57.3 36 0.6 9 0.1 67 1.0 1 0.0

Western 6,102 4,249 69.6 24 0.4 2 0.0 124 2.0 6 0.1
SIXTH CIRCUIT 4,497 1,928 42.9 10 0.2 7 0.2 75 1.7 8 0.2
Kentucky

Eastern 439 264 60.1 1 0.2 1 0.2 11 25 0 0.0

Western 332 139 41.9 2 0.6 0 0.0 3 0.9 0 0.0
Michigan

Eastern 895 302 33.7 1 0.1 1 0.1 10 1.1 0 0.0

Western 330 185 56.1 3 0.9 2 0.6 8 2.4 1 0.3
Ohio

Northern 583 255 43.7 1 0.2 0 0.0 9 15 2 0.3

Southern 502 144 28.7 2 0.4 1 0.2 6 1.2 4 0.8
Tennessee

Eastern 748 361 48.3 0 0.0 2 0.3 15 2.0 0 0.0

Middle 206 56 27.2 0 0.0 0 0.0 4 1.9 1 0.5

Western 462 222 48.1 0 0.0 0 0.0 9 1.9 0 0.0
SEVENTH CIRCUIT 2,269 817 36.0 6 0.3 5 0.2 39 1.7 3 0.1
Illinois

Central 259 82 31.7 1 0.4 2 0.8 11 4.2 0 0.0

Northern 640 169 26.4 0 0.0 2 0.3 6 0.9 0 0.0

Southern 314 196 62.4 2 0.6 0 0.0 3 1.0 2 0.6
Indiana

Northern 300 146 48.7 0 0.0 0 0.0 4 1.3 0 0.0

Southern 330 124 37.6 1 0.3 0 0.0 7 2.1 1 0.3
Wisconsin

Eastern 301 57 18.9 0 0.0 0 0.0 8 2.7 0 0.0

Western 125 43 344 2 1.6 1 0.8 0 0.0 0 0.0
EIGHTH CIRCUIT 4,728 2,092 44.2 31 0.7 7 0.1 108 2.3 5 0.1
Arkansas

Eastern 372 178 47.8 1 0.3 0 0.0 13 35 0 0.0

Western 253 113 447 0 0.0 0 0.0 10 4.0 0 0.0
lowa

Northern 348 214 61.5 10 29 2 0.6 9 2.6 1 0.3

Southern 353 97 275 0 0.0 1 0.3 2 0.6 0 0.0
Minnesota 494 148 30.0 1 0.2 2 0.4 5 1.0 2 0.4
Missouri

Eastern 740 341 46.1 4 0.5 0 0.0 16 2.2 0 0.0

Western 826 340 41.2 4 0.5 1 0.1 35 4.2 0 0.0
Nebraska 541 276 51.0 0 0.0 0 0.0 11 2.0 0 0.0
North Dakota 361 121 335 2 0.6 0 0.0 3 0.8 1 0.3
South Dakota 440 264 60.0 9 2.0 1 0.2 4 0.9 1 0.2
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Table 26 (cont.)

85K1.1 §5K3.1 OTHER DOWNWARD BELOW REMAINING
SUBSTANTIAL EARLY GOV'T DOWNWARD DEPARTURE RANGE BELOW

CIRCUIT ASSISTANCE DISPOSITION SPONSORED DEPARTURE® W/BOOKER® W/BOOKER® RANGE
District N % N % N % N % N % N % N %
FIFTH CIRCUIT 1,209 7.6 621 3.9 536 34 673 4.2 56 0.4 2,244 14.1 120 0.8
Louisiana

Eastern 58 17.2 3 0.9 9 2.7 2 0.6 7 2.1 68 20.2 1 0.3

Middle 23 14.2 1 0.6 3 1.9 2 1.2 0 0.0 51 315 0 0.0

Western 17 7.6 0 0.0 3 13 1 0.4 1 0.4 44 19.6 4 1.8
Mississippi

Northern 27 16.8 0 0.0 7 4.3 2 1.2 0 0.0 31 19.3 0 0.0

Southern 34 14.5 0 0.0 5 2.1 0 0.0 0 0.0 30 12.8 0 0.0
Texas

Eastern 34 4.1 5 0.6 165 20.0 3 0.4 0 0.0 35 4.2 1 0.1

Northern 193 14.1 3 0.2 49 3.6 13 0.9 3 0.2 171 12.5 0 0.0

Southern 422 6.5 398 6.1 109 1.7 513 7.9 36 0.6 1,169 18.0 6 0.1

Western 401 6.6 211 35 186 3.0 137 2.2 9 0.1 645 10.6 108 1.8
SIXTH CIRCUIT 947 21.1 8 0.2 474 10.5 42 0.9 45 1.0 940 20.9 13 0.3
Kentucky

Eastern 35 8.0 0 0.0 32 7.3 0 0.0 2 0.5 93 21.2 0 0.0

Western 70 21.1 2 0.6 69 20.8 1 0.3 2 0.6 43 13.0 1 0.3
Michigan

Eastern 196 21.9 0 0.0 57 6.4 7 0.8 14 1.6 305 34.1 2 0.2

Western 49 14.8 0 0.0 6 1.8 5 15 9 2.7 62 18.8 0 0.0
Ohio

Northern 136 23.3 0 0.0 21 3.6 9 15 2 0.3 143 24.5 5 0.9

Southern 98 19.5 5 1.0 128 25.5 13 2.6 10 2.0 91 18.1 0 0.0
Tennessee

Eastern 229 30.6 0 0.0 57 7.6 3 0.4 4 0.5 76 10.2 1 0.1

Middle 49 23.8 0 0.0 63 30.6 2 1.0 0 0.0 30 14.6 1 0.5

Western 85 18.4 1 0.2 41 8.9 2 0.4 2 0.4 97 21.0 3 0.6
SEVENTH CIRCUIT 305 13.4 4 0.2 222 9.8 61 2.7 71 3.1 715 315 21 0.9
Illinois

Central 45 17.4 0 0.0 31 12.0 3 1.2 3 1.2 81 31.3 0 0.0

Northern 68 10.6 4 0.6 30 4.7 27 4.2 50 7.8 270 42.2 14 2.2

Southern 18 5.7 0 0.0 35 11.1 4 1.3 3 1.0 51 16.2 0 0.0
Indiana

Northern 41 13.7 0 0.0 31 10.3 1 0.3 0 0.0 72 24.0 5 1.7

Southern 74 22.4 0 0.0 40 12.1 4 1.2 1 0.3 78 23.6 0 0.0
Wisconsin

Eastern 50 16.6 0 0.0 49 16.3 0 0.0 1 0.3 134 445 2 0.7

Western 9 7.2 0 0.0 6 4.8 22 17.6 13 10.4 29 23.2 0 0.0
EIGHTH CIRCUIT 646 13.7 56 1.2 478 10.1 46 1.0 54 1.1 1,182 25.0 23 0.5
Arkansas

Eastern 39 10.5 0 0.0 13 35 2 0.5 3 0.8 120 32.3 3 0.8

Western 45 17.8 1 0.4 6 2.4 3 1.2 4 1.6 69 27.3 2 0.8
lowa

Northern 54 15.5 0 0.0 7 2.0 2 0.6 1 0.3 48 13.8 0 0.0

Southern 59 16.7 1 0.3 85 24.1 1 0.3 3 0.8 103 29.2 1 0.3
Minnesota 74 15.0 0 0.0 32 6.5 9 1.8 18 3.6 202 40.9 1 0.2
Missouri

Eastern 84 114 1 0.1 115 15.5 1 0.1 6 0.8 170 23.0 2 0.3

Western 119 14.4 0 0.0 90 10.9 3 0.4 2 0.2 229 27.7 3 0.4
Nebraska 24 4.4 34 6.3 67 12.4 4 0.7 9 1.7 109 20.1 7 13
North Dakota 135 374 16 4.4 30 8.3 2 0.6 3 0.8 47 13.0 1 0.3
South Dakota 13 3.0 3 0.7 33 75 19 4.3 5 11 85 19.3 3 0.7
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Table 26 (cont.)
WITHIN UPWARD ABOVE REMAINING
GUIDELINE UPWARD DEPARTURE RANGE ABOVE

CIRCUIT RANGE DEPARTURE? W/ BOOKER ? W/ BOOKER? RANGE
District TOTAL N % N % N % N % N %
NINTH CIRCUIT 13,149 4,609 35.1 99 0.8 21 0.2 244 1.9 16 0.1
Alaska 177 64 36.2 0 0.0 0 0.0 4 2.3 0 0.0
Avrizona 5,540 2,414 43.6 70 1.3 13 0.2 165 3.0 6 0.1
California

Central 964 294 30.5 2 0.2 4 0.4 7 0.7 1 0.1

Eastern 669 286 42.8 6 0.9 1 0.1 10 15 1 0.1

Northern 464 174 375 0 0.0 0 0.0 10 2.2 0 0.0

Southern 2,847 423 14.9 10 0.4 1 0.0 8 0.3 7 0.2
Guam 67 40 59.7 0 0.0 0 0.0 0 0.0 0 0.0
Hawaii 141 59 41.8 0 0.0 0 0.0 1 0.7 0 0.0
Idaho 259 112 43.2 1 0.4 0 0.0 1 0.4 1 0.4
Montana 317 105 33.1 1 0.3 1 0.3 5 1.6 0 0.0
Nevada 399 204 51.1 1 0.3 1 0.3 8 2.0 0 0.0
Northern Mariana Islands 22 15 68.2 1 45 0 0.0 0 0.0 0 0.0
Oregon 447 140 31.3 0 0.0 0 0.0 6 1.3 0 0.0
Washington

Eastern 303 106 35.0 7 2.3 0 0.0 7 2.3 0 0.0

Western 533 173 325 0 0.0 0 0.0 12 2.3 0 0.0
TENTH CIRCUIT 7,456 4,130 55.4 23 0.3 5 0.1 32 0.4 3 0.0
Colorado 482 182 37.8 4 0.8 0 0.0 8 1.7 0 0.0
Kansas 473 201 425 0 0.0 2 0.4 9 1.9 1 0.2
New Mexico 4,970 3,169 63.8 8 0.2 1 0.0 7 0.1 1 0.0
Oklahoma

Eastern 100 72 72.0 0 0.0 1 1.0 0 0.0 0 0.0

Northern 211 73 34.6 1 0.5 0 0.0 1 0.5 0 0.0

Western 327 159 48.6 0 0.0 0 0.0 5 15 0 0.0
Utah 677 185 27.3 8 1.2 0 0.0 1 0.1 1 0.1
Wyoming 216 89 41.2 2 0.9 1 0.5 1 0.5 0 0.0
ELEVENTH CIRCUIT 5,954 3,194 53.6 7 0.1 10 0.2 98 1.6 3 0.1
Alabama

Middle 152 78 51.3 1 0.7 1 0.7 3 2.0 0 0.0

Northern 359 195 54.3 0 0.0 0 0.0 3 0.8 1 0.3

Southern 317 191 60.3 1 0.3 0 0.0 2 0.6 0 0.0
Florida

Middle 1,414 642 45.4 0 0.0 1 0.1 16 11 0 0.0

Northern 253 107 42.3 0 0.0 3 1.2 7 2.8 0 0.0

Southern 2,174 1,273 58.6 1 0.0 4 0.2 51 2.3 2 0.1
Georgia

Middle 354 248 70.1 1 0.3 0 0.0 4 11 0 0.0

Northern 527 147 27.9 1 0.2 1 0.2 10 1.9 0 0.0

Southern 404 313 775 2 0.5 0 0.0 2 0.5 0 0.0
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Table 26 (cont.)

85K1.1 §5K3.1 OTHER DOWNWARD BELOW REMAINING
SUBSTANTIAL EARLY GOV'T DOWNWARD DEPARTURE RANGE BELOW

CIRCUIT ASSISTANCE DISPOSITION SPONSORED DEPARTURE® W/BOOKER® W/BOOKER® RANGE
District N % N % N % N % N % N % N %
NINTH CIRCUIT 995 7.6 3,663 27.9 1,639 12.5 202 15 94 0.7 1,474 11.2 93 0.7
Alaska 29 16.4 0 0.0 36 20.3 0 0.0 1 0.6 43 24.3 0 0.0
Arizona 123 2.2 1,869 33.7 525 9.5 25 0.5 11 0.2 307 55 12 0.2
California

Central 158 16.4 50 5.2 161 16.7 41 4.3 33 3.4 187 19.4 26 2.7

Eastern 113 16.9 27 4.0 50 75 16 2.4 4 0.6 150 224 5 0.7

Northern 55 11.9 15 3.2 45 9.7 6 1.3 1.3 148 31.9 11

Southern 178 6.3 1,637 57.5 283 9.9 98 34 15 0.5 152 53 35 1.2
Guam 22 32.8 0 0.0 1 15 0 0.0 0 0.0 3 45 1 15
Hawaii 43 30.5 0 0.0 8 5.7 0 0.0 0 0.0 30 21.3 0 0.0
Idaho 56 21.6 6 2.3 12 4.6 3 1.2 6 2.3 61 23.6 0 0.0
Montana 60 18.9 0 0.0 20 6.3 3 0.9 2 0.6 118 37.2 2 0.6
Nevada 39 9.8 10 2.5 57 14.3 6 15 5 13 67 16.8 1 0.3
Northern Mariana Islands 3 13.6 0 0.0 1 45 0 0.0 1 45 1 45 0 0.0
Oregon 56 12.5 2 0.4 149 33.3 0 0.0 5 11 84 18.8 5 11
Washington

Eastern 34 11.2 25 8.3 72 23.8 3 1.0 0 0.0 49 16.2 0 0.0

Western 26 4.9 22 4.1 219 41.1 1 0.2 5 0.9 74 13.9 1 0.2
TENTH CIRCUIT 338 4.5 1,506 20.2 646 8.7 37 0.5 29 0.4 686 9.2 21 0.3
Colorado 76 15.8 26 54 93 19.3 5 1.0 5 1.0 81 16.8 2 0.4
Kansas 67 14.2 8 1.7 129 27.3 6 1.3 4 0.8 46 9.7 0 0.0
New Mexico 65 1.3 1,242 25.0 204 4.1 13 0.3 13 0.3 229 4.6 18 0.4
Oklahoma

Eastern 17 17.0 0 0.0 2 2.0 0 0.0 0 0.0 8 8.0 0 0.0

Northern 46 21.8 0 0.0 14 6.6 1 0.5 2 0.9 73 34.6 0 0.0

Western 24 7.3 0 0.0 12 3.7 2 0.6 1 0.3 123 37.6 1 0.3
Utah 30 4.4 208 30.7 141 20.8 9 1.3 1 0.1 93 13.7 0 0.0
Wyoming 13 6.0 22 10.2 51 23.6 1 0.5 3 1.4 33 15.3 0 0.0
ELEVENTH CIRCUIT 744 12.5 18 0.3 371 6.2 45 0.8 43 0.7 1,398 235 23 0.4
Alabama

Middle 29 19.1 1 0.7 11 7.2 0 0.0 1 0.7 27 17.8 0 0.0

Northern 65 18.1 0 0.0 15 4.2 2 0.6 1 0.3 77 21.4 0 0.0

Southern 42 13.2 1 0.3 13 4.1 0 0.0 0 0.0 67 21.1 0 0.0
Florida

Middle 262 18.5 15 1.1 45 3.2 8 0.6 13 0.9 408 28.9 4 0.3

Northern 50 19.8 0 0.0 1 0.4 2 0.8 2 0.8 81 32.0 0 0.0

Southern 141 6.5 1 0.0 80 3.7 23 1.1 18 0.8 563 259 17 0.8
Georgia

Middle 50 14.1 0 0.0 7 2.0 3 0.8 1 0.3 39 11.0 1 0.3

Northern 59 11.2 0 0.0 189 35.9 6 1.1 6 1.1 108 20.5 0 0.0

Southern 46 114 0 0.0 10 25 1 0.2 1 0.2 28 6.9 1 0.2

1 Of the 67,742 cases, 781 were excluded because information was missing from the submitted documents that prevented the comparison of the sentence and the guideline

range. The information needed to determine the relationship between the sentence imposed and the guideline range was missing in five percent or more of the cases
received from: Eastern North Carolina (12.6%), Western Louisiana (10.7%), Southern West Virginia (6.5%), and Middle Tennessee (6.4%). Descriptions of variables
used in this table are provided in Appendix A.

2 See Tables 24-24B for a list of departure reasons comprising these categories.

% See Tables 25-25B for a list of departure reasons comprising these categories.

SOURCE: U.S. Sentencing Commission, 2016 Datafile, USSCFY16.
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Exhibit 12
Table 24

REASONS GIVEN BY SENTENCING COURTS FOR UPWARD

DEPARTURES FROM THE GUIDELINE RANGE!
Fiscal Year 2016

REASONS N %
Criminal history issues 170 33.9
Dismissed and uncharged conduct (85K2.21) 91 18.1
Pursuant to plea agreement 79 15.7
General aggravating circumstances (85K2.0) 36 7.2
General guideline adequacy issues 13 2.6
Extreme conduct (§5K2.8) 12 2.4
Death (85K2.1) 11 2.2
Propensity for violence 7 1.4
Physical injury (§5K2.2) 6 1.2
Weapons/dangerous instrumentalities (§5K2.6) 5 1.0
Violent street gang (85K2.18) 5 1.0
Insufficient documentation provided on SOR to determine reason 5 1.0
Public welfare (85K2.14) 4 0.8
Ongoing nature of activity 4 0.8
Disruption of government function (85K2.7) 3 0.6
Role in the offense 3 0.6
Conduct while on release, bond, or supervision 3 0.6
Criminal history issues in application of §2L.1.2 3 0.6
Increase over similar prior’s sentence 3 0.6
Extreme psychological injury (85K2.3) 2 0.4
Terrifying the victim 2 0.4
Abuse of trust/skill 2 0.4
Other 33 6.6
TOTAL 502 100.0

! Of the 67,742 cases, 317 received an upward departure from the guideline range. Courts may cite multiple reasons for sentencing outside
the guideline range; consequently, the total number of reasons cited generally exceeds the total number of cases. In this table, 502 reasons
were cited for the 317 cases. In five cases where the SOR was received, there was insufficient documentation provided to determine

some of the reasons for the sentence. The "Other" category includes all reasons cited fewer than two times among relevant cases. Descriptions
of the variables used in this table are provided in Appendix A.

SOURCE: U.S. Sentencing Commission, 2016 Datafile, USSCFY16.
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