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SELYA, Circuit Judge. This appeal resembles a play in

two acts. The first act deals with whether the district court
erred iIn refusing to order a pretrial hearing to test the
sufficiency of the probable cause allegations undergirding an
arrest warrant. The second act deals with whether the district
court erred iIn classifying the defendant as an armed career
criminal and sentencing him under the Armed Career Criminal Act
(ACCA), 18 U.S.C. 8 924(e). As the final curtain descends, we
find i1t manifest that the district court erred In neither respect.
Accordingly, we affirm the defendant®s conviction and sentence.
1. BACKGROUND

We rehearse the relevant facts, which are largely
undisputed (even though the parties Tfiercely contest the
inferences to be drawn from those facts). In the early afternoon
of Saturday, August 8, 2015, Jillian Poeira and her mother Ana
Poeira walked into a police station in New Bedford, Massachusetts,
to file a report implicating defendant-appellant John A. Barbosa.
Jillian and the defendant had lived together (with Jillian®s two
children from a previous relationship) before parting ways in
January of 2015. Following the break-up, Jillian and her children
moved in with Jillian®s parents.

When Jillian and Ana arrived at the police station on

August 8, they spoke to a New Bedford police officer, Gregory
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Sirois, and described certain events that had transpired earlier
that morning. According to the application for a criminal
complaint (the Application), completed and signed that afternoon
by Officer Sirois,! the two women reported that, around 7:00 a.m.,
the defendant appeared unexpectedly at their home. Ana answered
the door, and the defendant pushed his way iInside and demanded to
speak to Jillian. Officer Sirois wrote in the Application that
"Ana Poeira pushed [the defendant] against the wall and held him
there and as she did he raised a black firearm into the air and
pointed it [at] both females,™ threatening to kill everyone in the
house. The Application went on to relate that the altercation
ended after Ana "managed to push [the defendant] back out the
door."™ The defendant then departed.

Officer Sirois asked the women why they had waited nearly
six hours to report the incident. Jillian responded that she was
scared, and Ana added that she had a doctor®"s appointment that
morning. The officer then checked for any outstanding warrants
concerning either Jillian or the defendant but found none. He
did, however, find an extensive Board of Probation record for the
defendant, which revealed a number of "firearms charges and other

violent crimes."

1 Unless otherwise specifically indicated, all of the facts
occurring prior to the 1issuance of the arrest warrant were
memorialized in the Application.
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Officer Sirois proceeded to assist Jillian In preparing
a complaint for an emergency restraining order against the
defendant. In support, Jillian wrote and signed an affidavit (the
text of which was not included verbatim in the Application), iIn
which she described the August 8 incident in her own words. The
affidavit stated that the defendant had arrived at the house
between 8:00 a.m. and 9:00 a.m. When the defendant knocked and
asked to speak with Jillian, Ana opened the door only a crack and
told the defendant that Jillian had nothing to say to him.
According to Jillian®s affidavit, the defendant pushed his way
into the house as Ana tried to hold him back; Jillian®s four-year-
old son yelled that the defendant had a gun; and Jillian — who had
been about to call 911 — dropped the phone and ran to help her
mother push the defendant out the door. As the defendant left, he
told Jillian that if she called the police, he would kill everyone
in the house.

Jillian told Officer Sirois that the defendant drove a
gray Volvo and frequented the New Bedford public library. The
officer confirmed that a gray Volvo was registered 1in the
defendant®s name and put out a ""be on the look out"™ notice for the
car.

Two days later, detectives from the New Bedford Police

Department followed up on the complaint against the defendant.
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They confirmed that an arrest warrant had been issued on a charge
of armed home invasion — a warrant premised on the Application.
See Mass. Gen. Laws ch. 265, § 18C. That afternoon, the police
executed the arrest warrant at the public library and took the
defendant iInto custody. During the arrest, they seized a bag
containing a firearm and ammunition.

On November 12, 2015, a federal grand jury sitting in
the District of Massachusetts returned a single-count indictment
charging the defendant with being a felon iIn possession of a
firearm and ammunition. See 18 U.S.C. 8 922(g)(1). In due season,
the defendant moved to suppress the firearm and ammunition found
in his possession. He alleged, inter alia, that the arrest warrant
had been i1ssued without a sufficient showing of probable cause and
that the firearm and ammunition were Tfruits of the allegedly
unconstitutional warrant. The government opposed the motion, and

the district court denied 1t. See United States v. Barbosa, 2016

WL 3976559, at *1 (D. Mass. July 22, 2016). Undaunted, the

defendant moved for a Franks hearing, see Franks v. Delaware, 438

U.S. 154, 155-56 (1978), seeking an opportunity to challenge the
underpinnings of the arrest warrant in a pretrial proceeding. The

district court denied this motion as well. See United States v.

Barbosa, 2016 WL 6609174, at *1 (D. Mass. Nov. 7, 2016).
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On December 19, 2016, the defendant entered a
conditional guilty plea, see Fed. R. Crim. P. 11(a)(2), reserving
his right to appeal both the district court®s denial of his motion
to suppress and its denial of his motion for a Franks hearing.
Following the defendant®s guilty plea, the probation department
prepared a presentence iInvestigation report recommending that the
defendant be sentenced as an armed career criminal under the ACCA.
In support, the probation department represented that the
defendant, in the i1diom of the ACCA, had at least three prior
convictions Tfor "violent felon[ies]” and/or ‘''serious drug
offense[s]." 18 U.S.C. 8 924(e). The probation department
identified four Massachusetts convictions — a 1993 conviction for
possession with intent to distribute a controlled substance; a
1995 conviction for assault with a dangerous weapon (ADW); a 2000
conviction for possession with intent to distribute a controlled
substance; and a 2007 conviction for armed assault with intent to
murder (AAIM) — as potential predicate offenses. Classification
as an armed career criminal had potentially unattractive
consequences for the defendant: the ACCA requires a mandatory
minimum Fifteen-year term of incarceration for persons who have at
least three qualifying convictions for predicate offenses. See

id. § 924(e) (D).
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At sentencing, the district court determined that the
defendant®s 1993, 1995, and 2000 convictions comprised convictions
for ACCA predicate offenses.? Classifying the defendant, over his
objection, as an armed career criminal, the court sentenced him to
a Fifteen-year term of immurement. This timely appeal followed.
11. ANALYSIS

In this venue, the defendant, ably represented, does not
directly challenge the district court®s denial of his motion to
suppress. He does challenge, though, the court®s denial of his
motion for a Franks hearing. In addition, he challenges his
classification as an armed career criminal and, thus, his sentence.
We bifurcate our analysis, first addressing the defendant®s Franks
claim and then addressing his claim of sentencing error.

A. Franks Hearing.

We start with the defendant®s challenge to the denial of
his motion for a Franks hearing. |In reviewing such an order, we
appraise the district court"s factual findings for clear error and

evaluate its legal conclusions de novo. See United States v.

Patterson, 877 F.3d 419, 424 (1st Cir. 2017); United States v.

2 The district court also found - over the government®s
objection — that the defendant®s 2007 AAIM conviction did not
qualify as an ACCA predicate-offense conviction. In fairness to
the district court, we note that it made this determination prior
to our decision in United States v. Edwards, 857 F.3d 420, 427
(1st Cir.) (holding that AAIM constitutes a violent felony under
the ACCA), cert. denied 138 S. Ct. 283 (2017).

-7 -
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Arias, 848 F.3d 504, 511 (1st Cir. 2017). The district court”s

findings of fact will be deemed clearly erroneous 1f — and only
iT — a reviewing court, after considering all of the evidence, "is
left with the definite and firm conviction that a mistake has been

committed.” Anderson v. City of Bessmer, 470 U.S. 564, 573 (1985)

(quoting United States v. U.S. Gypsum Co., 333 U.S. 364, 395

(1948)).

The Fourth Amendment provides that ''no Warrants shall
issue, but upon probable cause, supported by Oath or affirmation.”
U.S. Const. amend. IV. In Massachusetts, police officers need not
submit an affidavit in support of an arrest warrant. See Burke v.

Town of Walpole, 405 F.3d 66, 78 (1st Cir. 2005) (describing

procedure). Instead, they may submit an application for a criminal
complaint, which must reduce to writing the facts supporting
probable cause. See Mass. Gen. Laws ch. 276, § 22. The ensuing
arrest warrant must nonetheless be signed by the official issuing
It, see Mass. R. Crim. P. 6(b), and that signature satisfies the
Fourth Amendment®s oath or affirmation requirement, see Burke, 405
F.3d at 78-79. Here, the arrest warrant was initialed by a judge
of the New Bedford District Court, and the defendant has not
challenged the sufficiency of the oath or affirmation on appeal.
Beyond the oath or affirmation, the Fourth Amendment

demands that an application for an arrest warrant contain
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sufficient information to allow the issuing official — whom, for

ease 1In exposition, we shall call "the magistrate” — to "make a
practical, common-sense decision whether, given all the
circumstances set forth in the [application] before him . . . there
is a fair probability” that a crime has been committed. Illinois

v. Gates, 462 U.S. 213, 238 (1983). An application "supporting a

. warrant is presumptively valid.” United States v. Gifford,

727 F.3d 92, 98 (1st Cir. 2013). Under certain circumstances,
however, a defendant may be able "to rebut this presumption and
challenge the veracity"” of the warrant application at a pretrial

hearing. United States v. McLellan, 792 F.3d 200, 208 (1st Cir.

2015). Such a hearing is eponymously called a Franks hearing.

See, e.g., 1d.; United States v. Hicks, 575 F.3d 130, 135-36 (1st

Cir. 2009).

The Franks Court held that if a defendant can show, by
a preponderance of the evidence, that there were false statements
included in the warrant affidavit and that, with the "false
material set to one side, the affidavit®s remaining content 1is
insufficient to establish probable cause, the . . . warrant must
be voided and the fruits . . . excluded to the same extent as if

probable cause was lacking on the face of the affidavit.3 438

3 Although Franks dealt with an affidavit in support of a
search warrant, the same principles apply to an application in
support of an arrest warrant where the application serves the same

-9 -
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U.S. at 156. Even so, a defendant is not entitled to a Franks
hearing as of right.

Instead, he must make a threshold showing sufficient to
persuade the district court that a reasonable basis exists for

believing that such a hearing i1s indicated. See United States v.

Gordon, 871 F.3d 35, 51 (1st Cir. 2017); Arias, 848 F.3d at 510-

11. A defendant who makes an adequate threshold showing 1is
entitled, on timely motion, to a pretrial determination. See

Arias, 848 F.3d at 511; United States v. Graf, 784 F.3d 1, 3 (1st

Cir. 2015).

We described this threshold showing in United States v.

Tanguay (Tanguay 1):

In Franks, the Supreme Court established that,
under the Fourth and Fourteenth Amendments, a
defendant 1i1s entitled to an evidentiary
hearing to test the veracity of a warrant
affidavit if he can make a substantial showing
that the affiant intentionally or with
reckless disregard for the truth included a
false statement iIn the affidavit, which
statement was necessary to the fTinding of
probable cause. See 438 U.S. at 155-56, 98 S.
Ct. 2674. Suppression of the evidence seized
iIs jJustified i1f, at such a hearing, the
defendant proves intentional or reckless
falsehood by preponderant evidence and the
affidavit's creditworthy averments are
insufficient to establish probable cause. See
1d. at 156, 98 S. Ct. 2674.

function as an affidavit. See United States v. Laurent, 607 F_.3d
895, 903 (1st Cir. 2010); United States v. Colkley, 899 F.2d 297,
299-302 (4th Cir. 1990).

- 10 -
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Material omissions from a warrant
affidavit also may furnish the basis for a
successftul Franks challenge. See United
States v. Hadfield, 918 F.2d 987, 992 (1st
Cir. 1990). The required showing is two-fold:
first, the omission must have been either
intentional or reckless; and second, the
omitted information, If Incorporated into the
affidavit, must be sufficient to vitiate
probable cause. See United States V.
Castillo, 287 F.3d 21, 25 & n.4 (1st Cir.
2002); see also United States v. Tate, 524
F.3d 449, 456-57 (4th Cir. 2008) ("A
"literally true® affidavit . . . can be
intentionally misleading if it deliberately
omitted material facts which, when included,
would defeat the probable cause showing and
thus render false the original “literally
true® affidavit.™). Because there 1is no
requirement that every shred of known
information be included in a warrant
affidavit, the omission of a particular
detail, without more, is not enough to satisfy
the mens rea element of the Franks test. See
United States v. Colkley, 899 F.2d 297, 300-
01 (4th Cir. 1990). Rather, an omission
triggers the exclusionary rule only i1f it is
"designed to mislead, or . . . made in reckless
disregard of whether [it] would mislead, the
magistrate™ iIn his appraisal of the affidavit.
Id. at 301 (emphasis omitted).

Recklessness may be iInferred directly
from the fact of omission only 1f "the omitted
information was critical to the probable cause
determination.”™ Burke v. Town of Walpole, 405
F.3d 66, 81 (1st Cir. 2005) (emphasis
supplied) (internal quotation mark omitted).
Negligent omissions — even negligent omissions
of highly probative information - do not
satisfy this strict standard. See Franks, 438
U.S. at 171, 98 S. Ct. 2674; see also United
States v. Melvin, 596 F.2d 492, 499-500 (1st
Cir. 1979) (affirming finding that omission of
key witness®s recantation was merely
negligent, not reckless, because of affiant"s

- 11 -
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good-faith belief that recantation was
incredible).

Tanguay 1, 787 F.3d 44, 48-49 (1st Cir. 2015).

Against this backdrop, we turn to the defendant"s
attempt to persuade the district court (and, now, this court) that
he has made a threshold showing sufficient to entitle him to a
Franks hearing. To begin, the defendant argues that Officer Sirois
intentionally or recklessly made false statements 1i1n the
Application and, in the bargain, omitted several clusters of
material iInformation. He further argues that these false
statements and material omissions were so portentous as to
dissipate any showing of probable cause. Specifically, the
defendant notes that Officer Sirois understated the defendant-s
weight by 40 pounds; omitted Ana“"s age; omitted any reference to
Jillian®s statement (made in her affidavit iIn support of her
request for a restraining order) that Ana and the defendant were
pushing each other; and neglected to mention that Ana willingly
opened the door for the defendant. Had the Application been
accurate and complete, the defendant submits, i1t would have
presented the magistrate with a truly implausible tale: that a
59-year-old grandmother invited an armed man who was younger,
stronger, and heavier into her home and — when he turned violent
— was able to overpower him and force him out the door. Given the

implausibility of this scenario, the defendant insists that a

- 12 -
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reasonable magistrate could not have found probable cause to
believe that an armed home iInvasion had transpired.

There 1s, however, a rather large fly in the ointment.
Even 1f we assume that the challenged statements and omissions
were either deliberate or reckless — a matter that we need not
reach — 1t is clear that correcting the defendant"s weight and
adding in the omitted information would not have vitiated the
finding of probable cause. Neither the alleged misstatement about
the defendant®s weight nor the omitted information was critical to
the finding of probable cause. We explain briefly.

Let us say, for argument"s sake, that we accept the
defendant®s premise: the notion that a 59-year-old grandmother
could have overpowered a younger, stronger man (61" iIn height,
weighing 180 pounds, and brandishing a gun) seems hard to swallow.
Even so, this premise lacks any bite because it rests on a
misreading of the Application.

To gauge the sufficiency of the Application, we must
determine whether the totality of the revealed circumstances makes
out a showing of probable cause, even with false facts stripped
away, Inaccurate facts corrected, and omitted facts included. See
1d. at 49-50; Hicks, 575 F.3d at 138-39. As applied here, this
approach requires that the Application be reformed to show the

defendant®s correct weight (approximately 180 pounds), Ana"s age

- 13 -
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(59), and the fact that the two were pushing each other. But even
with these emendations, the totality of the circumstances
disclosed i1n the Application remains sufficient to establish
probable cause to believe that an armed home iInvasion had taken
place.

At bottom, the defendant®s claim is that no reasonable
magistrate would have believed Jillian®s and Ana®s accounts
because i1t 1i1s 1iImplausible to think that Ana overpowered the
defendant. But this claim frames the question iIn the wrong way.
Taking the Application®s factual content as a whole, the age and
weight disparity between Ana and the defendant, even when coupled
with the fact that they were "pushing each other,"™ does not imply
that Ana physically overpowered the defendant. The incremental
facts, without more, simply do not compel a reasonable inference
that the defendant was resisting Ana with any degree of force.
Far from being implausible, the Application — even when reformed
to meet the defendant"s objections about false statements and
material omissions — would continue to give a reasonable magistrate
probable cause to believe that the events transpired as Ana and
Jillian had described them.

In reaching this conclusion, we are mindful that an
inquiry into the existence vel non of probable cause iInvariably

hinges on the facts and circumstances of each particular case.

- 14 -
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See B.C.R. Transp. Co. v. Fontaine, 727 F.2d 7, 10 (1st Cir. 1984).

Nevertheless, some generalities apply. One such generality is the
recognition that ™probable cause determinations predicated on
information furnished by a victim are generally considered to be

reliable.” 1Id. In other words, a magistrate may justifiably rely

on victims®™ credible accounts to support a finding of probable

cause. See Forest v. Pawtucket Police Dep"t, 377 F.3d 52, 57 (1st

Cir. 2004); cf. United States v. Campbell, 732 F.2d 1017, 1019

(1st Cir. 1984) (finding officer justifiably relied on statement
of private citizen who came forward on his own). So it Is here.
The short of it is that the putative discrepancies on

which the defendant relies "are tangential.” United States v.

Ranney, 298 F.3d 74, 78 (1st Cir. 2002). The correction of the
alleged factual 1inaccuracies and the inclusion of the omitted
facts, taken together, do not dispel the reasonable inference of
probable cause to believe that the defendant had committed an armed
home invasion.

Of course, there is one further allegedly omitted fact:
the defendant claims that the Application improperly glosses over
the fact that Ana willingly opened the door, knowing that the
defendant was on the other side. The omission of this fact is
material, the defendant says, because its inclusion would show

that the elements of armed home invasion were not satisfied. In

- 15 -
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support, the defendant declares that an armed home invasion
requires that the initial entry into the home be unlawful or, at
least, nonconsensual — a requirement that, in his view, could not
be satisfied so long as Ana willingly opened the door to allow the
defendant entry.

The defendant is whistling past the graveyard. His
description of the elements of armed home invasion misapprehends
Massachusetts law, which does not make unlawful or non-consensual
entry an element of the offense of armed home 1invasion.4 The
defendant®s contrary argument rests squarely on the decision iIn

Commonwealth v. Putnam, 914 N_.E.2d 969 (Mass. App. Ct. 2009). That

case, however, cannot support the weight that the defendant piles
upon it.

With respect to the crime of armed home invasion, Putnam
makes pellucid that "[p]Jurported consent [to entry] cannot be
considered legally significant unless the occupant has been made
aware that the person at the door is armed with a dangerous weapon

and is about to commit an assault once inside.” 1Id. at 973 (quoting

4 Under Massachusetts law, armed home 1invasion has TfTour
elements: '"the defendant (1) "knowingly entered the dwelling place
of another®; (2) “knowing or having reason to know that one or
more persons are present within®; (3) "while armed with a dangerous
weapon®; and (4) “used force or threatened the imminent use of
force upon any person within such dwelling place . . =
Commonwealth v. Doucette, 720 N.E.2d 806, 809 (Mass. 1999) (quotlng
Mass. Gen. Laws ch. 265, § 18C) (alterations omitted).

- 16 -
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Commonwealth v. Mahar, 722 N.E.2d 461, 469 (Mass. 2000)). Here,

there 1s no evidence that Ana knew either that the defendant was
armed or that he was about to commit an assault when she opened
the door for him. Thus, the fact that Ana willingly opened the
door was not in any way "critical to the probable cause
determination.”™ Tanguay 1, 787 F.3d at 49 (emphasis in original)
(quoting Burke, 405 F.3d at 81).

The defendant has a fallback position: he challenges
the denial of a Franks hearing on the basis of what he maintains
is Officer Sirois"s unjustified failure to conduct a Tfuller
investigation. This failure, the defendant says, occurred despite
"obvious reasons' to doubt the story told by Jillian and Ana. This
claim does not withstand scrutiny.

As a general rule, a police officer planning to apply
for a warrant has no duty to "investigate a matter fully.” Id. at
51. Nor i1s a police officer — as a condition precedent to procuring
a warrant — compelled "to “exhaust every possible lead, iInterview
all potential witnesses, and accumulate overwhelming corroborative

evidence."" Id. (quoting Beard v. City of Northglenn, 24 F.3d

110, 116 (10th Cir. 1994)). When an officer has no plausible
reason to doubt the veracity of the information that he plans to
include in the warrant application, a failure to take further steps

to verify that information is not reckless. See i1d. at 52.

- 17 -
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To be sure, this "general rule — like virtually every
general rule — admits of at least one exception."™ |Id. In Tanguay
I, we held that, in limited circumstances, a right to a Franks
hearing may arise out of an officer®s failure to include iIn a
warrant application facts not known to her at the time but which
would have been discovered had she investigated further. See id.
To pave the way for this exception, though, the officer must have
had ™"obvious reasons”™ to doubt either the veracity of the
allegations or the credibility of the person making the allegations
— doubts of "such a magnitude that her fTailure to conduct an
additional inquiry evinced a reckless disregard for the truth.”
Id. at 54. Faced with such a "red flag," an officer may (depending

on the circumstances) have a duty to iInvestigate further before

applying for a warrant. 1d. at 53. We caution, however, that

even where such a duty is found to exist, an inquiring court must
take an additional step before ordering a Franks hearing: 1t must
find that the application, expanded to include new iInformation
that likely would have been uncovered with additional
investigation, would no longer support a finding of probable cause.
See 1d. at 54.

This is a difficult row to hoe and the defendant barely
scratches the surface. Fairly read, the record contains nothing

to suggest that Officer Sirois should have entertained obvious

- 18 -
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doubts about either the credibility of the victims (Jillian and
Ana) or the veracity of their eyewitness accounts. Struggling to
cultivate a contrary conclusion, the defendant asserts that two
red flags should have caused Officer Sirois to doubt the victims®
truthfulness. The officer®s failure to pursue the leads suggested
by those flags, the defendant adds, amounted to a reckless
disregard for the truth.

In our review, these flags are more beige than red. The
first flag envisioned by the defendant is the spectacle of a 59-
year-old grandmother overpowering a younger, stronger, and heavier
armed man — a spectacle so implausible that it should have created
obvious doubts, requiring further investigation. But as we already
have explained, this reads into the Application more than can be
found within its four corners: there was nothing in the facts
known to Officer Sirois suggesting that Ana physically overpowered
the defendant. Thus, the disparities In age, size, and the like
provided no reason at all — let alone an obvious reason — to doubt
the victims®™ accounts.

The second flag envisioned by the defendant is the
temporal gap that existed between the occurrence of the home
invasion and the victims® reporting of that incident to the police.

This delay of five or six hours, the defendant asserts, should

- 19 -
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have raised obvious doubts about the victims® credibility. We do
not agree.

The record makes manifest that Officer Sirois did not
overlook the delayed reporting. Rather, he took note of it and
questioned the victims about the delay when they described the
incident to him. Jillian stated that she was afraid to report the
incident, and Ana stated that she did not report it earlier because
she had an intervening doctor®s appointment. On their face, both
of these explanations were plausible. Jillian had ample reason to
be scared given the defendant®s threat to kill everyone in the
house if she went to the police. Ana heard the same menacing words
and, in any event, her desire to keep a scheduled medical
appointment was not 1itself so out of the ordinary as to be
suspicious.>

Seen in this light, the question reduces to whether

something about the delay 1in reporting, even when plausibly

5 The defendant®s reliance on Winzer v. Hall, 494 F.3d 1192
(9th Cir. 2007), is misplaced. He invokes that opinion for the
proposition that statements made contemporaneously with the
occurrence of an event are more reliable than statements made hours
after the event. See 1d. at 1199-1200. This proposition may be
self-evident, but In this case 1t does no more than set up a straw
man: whether a statement can be sufficiently reliable to be
admissible at trial 1s an entirely different question than whether
a witness"s statement can be relied upon to support a finding of
probable cause. Cf. United States v. Jordan, 999 F.2d 11, 13-14
(1st Cir. 1993) ('Hearsay statements, like those of . . . the
informant, often are the stuff of . . . warrant affidavits.™).
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explained, sufficed to create obvious doubts about the reliability
of the victims®™ accounts. The district court answered this
question iIn the negative, and we do not regard that answer as

clearly erroneous. See United States v. Guzman-Batista, 783 F.3d

930, 938 (1st Cir. 2015) (stating that 'a district court®s choice
between two plausible competing interpretations of the Tfacts
cannot be clearly erroneous™ (citation omitted)).

That is game, set, and match. With the delay plausibly
explained to the officer”s satisfaction, the Application contains
no meaningful indicia of unreliability. Two victims gave coherent
accounts, which were substantially similar and mutually
reinforcing. Moreover, Officer Sirois was able to verify some of
the information provided by Jillian (such as the defendant®"s use
of a gray Volvo). Such corroboration weighs in favor of a police
officer®s decision to treat an informant as a reliable witness.

See United States v. Flores, 888 F.3d 537, 544 (1st Cir. 2018).

Taking the circumstances as a whole, Officer Sirois had no obvious
reason to doubt Jillian®s or Ana“"s veracity and, thus, his failure
to conduct any further investigation before applying for an arrest
warrant did not demonstrate a reckless disregard for the truth.

See Acosta v. Ames Dep"t Stores, Inc., 386 F.3d 5, 10 (1st Cir.

2004) (concluding that "[i]n the absence of circumstances that

would raise a reasonably prudent officer®s antennae . . . [t]he
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uncorroborated testimony of a victim . . . standing alone,
ordinarily can support a finding of probable cause™).

One loose end remains. The defendant suggests that, had
Officer Sirois investigated Jillian more fTully, he would have
uncovered a trio of prior charges, seemingly related, brought on
the same day (in 2007) for forgery of a check, larceny by check,
and uttering a false check. These charges, he believes, would
have rendered Jillian sufficiently untrustworthy that no warrant
based on her word could have established probable cause.

We need not linger long over this suggestion. For one
thing, Officer Sirois did check to see whether Jillian had any
outstanding warrants (she did not), and we know of no rule
requiring a police officer to run a comprehensive criminal record

check before giving credence to a victim®s account. See United

States v. Miller, 753 F.2d 1475, 1478 (9th Cir. 1985) (per curiam)

(concluding that officer®s failure to check informant®s criminal
record and background did not amount to reckless disregard for the
truth). For another thing, Jillian was never convicted on any of
those three related charges; rather, the charges were dismissed iIn
2008. On the facts of this case, we do not think that the mere
incidence of these dismissed charges could fairly be said to

undermine Jillian®s credibility. Cf. United States v. Tanguay

(Tanguay 11), 811 F.3d 78, 82 (1st Cir. 2016) (finding failure to
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include witness"s arrests that "never ripened into convictions™ in
affidavit did not materially affect probable cause determination);

United States v. Rumney, 867 F.2d 714, 720-21 (1st Cir. 1989) (A

criminal record, no matter how lengthy, does not necessarily impugn
one"s veracity."). Here, moreover, whatever slight weight might
fairly be ascribed to these dismissed charges vanishes in light of
"countervailing indicia of truthfulness.” Tanguay I, 787 F.3d at
50.

That ends this aspect of the matter. We conclude,
without serious question, that the district court appropriately
denied the defendant®s motion for a Franks hearing.

B. Sentencing.

This brings us to the defendant®s claim of sentencing
error. As said, the district court sentenced him as an armed
career criminal under the ACCA, a statute that mandates mandatory
minimum sentences for defendants who have at Ileast three
convictions fTor predicate offenses that qualify as violent
felonies and/or serious drug offenses. See 18 U.S.C. § 924(e)(1).
The defendant disputes his classification as an armed career
criminal.

The issue boils down to whether the defendant®s criminal
history iIncludes at least three convictions for ACCA predicate

offenses. The defendant says that none of his prior convictions
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qualifies as an ACCA predicate. The government demurs, submitting
that the requisite number of predicate offenses exist. It points
to the defendant®"s 1995 ADW conviction, his 2000 drug-distribution
conviction, and his 2007 AAIM conviction.®

The defendant i1s facing a steep uphill climb. He
acknowledges that there is circuilt precedent holding that each of
the three convictions relied upon by the government qualifies as
an ACCA predicate offense. He asks us, though, to reconsider these
decisions.

It is common ground that "[i]n a multi-panel circuit,
newly constituted panels are, for the most part, bound by prior

panel decisions closely on point.” Williams v. Ashland Eng®"g Co.,

45 F.3d 588, 592 (1st Cir. 1995). This tenet embodies what has
come to be known as the law of the circuit doctrine, which is a

""subset of stare decisis." San Juan Cable LLC v. P.R. Tel. Co.,

6 The government®s enumeration excludes the 1993 drug
conviction, but includes the 2007 AAIM conviction, which the
district court did not think satisfied the requirements for an
ACCA predicate offense. See supra note 2. The fact that the
district court did not regard the 2007 AAIM conviction as an ACCA
predicate does not foreclose our consideration of it. When all is
said and done, i1t does not matter that the district court based
the defendant"s armed career criminal classification on a trio of
convictions that differ in part from the trio of convictions on
which we rely. See United States v. Edwards, 857 F.3d 420, 421-
22 (1st Cir. 2017) (affirming armed career criminal designation
based on different set of predicate-offense convictions than
relied upon by sentencing court); United States v. Hudson, 823
F.3d 11, 13 (1st Cir. 2016) (same).
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612 F.3d 25, 33 (1st Cir. 2010). The law of the circuit doctrine
is one of the sturdiest "building blocks on which the federal
judicial system rests.” Id. It provides stability and
predictability to litigants and judges alike, see id. at 34, while
at the same time Tfostering due respect for a court"s prior
decisions. Without the law of the circuit doctrine, the finality
of appellate decisions would be threatened and every decision, no
matter how thoroughly researched or how well-reasoned, would be

open to continuing iIntramural attacks. See LaShawn v. Barry, 87

F.3d 1389, 1395 (D.C. Cir. 1996) (en banc).

Of course, the law of the circuit doctrine — like most
legal doctrines — admits of exceptions. In that sense, the
doctrine 1is "neither a straightjacket nor an immutable rule.™

Carpenters Local Union No. 26 v. U.S. Fid. & Guar. Co., 215 F.3d

136, 142 (1st Cir. 2000). Withal, the exceptions to the law of
the circuit doctrine are narrowly circumscribed and their

incidence i1s "hen"s-teeth-rare.” San Juan Cable, 612 F.3d at 33.

One such exception applies when the holding of a previous panel 1is
contradicted by subsequent controlling authority, such as a
decision by the Supreme Court, an en banc decision of the

originating court, or a statutory overruling. See United States

V. Rodriguez, 527 F.3d 221, 225 (1st Cir. 2008). A second

exception may come into play when "authority that postdates the
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original decision, although not directly controlling, nevertheless
offers a sound reason for believing that the former panel, In light
of fresh developments, would change 1ts collective mind."
Williams, 45 F.3d at 592. Unless a litigant can demonstrate that
one of these exceptions applies to a prior panel decision, a newly
constituted panel must continue to adhere to the earlier holding.

See 1id.

With this legal landscape in place, we examine the
defendant®s challenges to the status of each of the three

predicate-offense convictions relied upon by the government.

e The 2000 drug conviction. The defendant argues

that his 2000 drug conviction for possession of a
controlled substance with iIntent to distribute
under Mass. Gen. Laws ch. 94C, § 32A(a) i1s not a
conviction for a "serious drug offense”™ within the
purview of the ACCA. In mounting this argument, he
concedes that a number of our cases hold to the

contrary. See, e.g., United States v. Hudson, 823

F.3d 11, 15 (1st Cir. 2016); United States v.

Weekes, 611 F.3d 68, 72 (1st Cir. 2010); United

States v. Moore, 286 F.3d 47, 49 (1st Cir. 2002).

He nonetheless insists that exceptions to the law
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of the circuit doctrine allow us to reexamine these
precedents. We think not.

The statute under which the defendant was
convicted provides for concurrent jurisdiction in
the Massachusetts superior and district courts.
See Mass. Gen. Laws ch. 94C, § 32A(a); Hudson, 823
F.3d at 14. The prosecuting attorney, in his
discretion, designates the forum in which a

particular defendant will be charged. See Hudson,

823 F.3d at 14. The statutory maximum sentence for
the offense is ten years, see Mass. Gen. Laws ch.
94C, 8 32A(a); but if the prosecutor decides to
bring the charge 1i1n the district court, the
defendant cannot be sentenced to more than a

thirty-month incarcerative term, see id.; see also

id. ch. 218, § 27.

Here, the defendant was prosecuted iIn district
court. Since the ACCA defines serious drug
offenses as those "for which a maximum term of
imprisonment of ten years or more i1s prescribed by
law,”™ 18 U.S.C. 8 924(e)(2)(A)(1), the defendant
contends that his conviction should not count as an

ACCA predicate offense.
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This contention is familiar: it has been made
to us several times i1n essentially the same form by
defendants who, like the defendant iIn this case,
were prosecuted for section 32A(a) offenses in
district court. We have consistently rejected this
contention. See Hudson, 823 F.3d at 14-15; Weekes,
611 F.3d at 72; Moore, 286 F.3d at 49. The latest
reaffirmation of this holding occurred earlier this

term. See United States v. Lopez, 890 F.3d 332,

341 (1st Cir. 2018).

Confronting this wall of precedent, the
defendant posits that two Supreme Court decisions
justify abandonment of our settled rule. First, he

suggests that United States v. Rodriquez, 553 U.S.

377 (2008), should be deemed controlling authority.

Second, he suggests that Carachuri-Rosendo v.

Holder, 560 U.S. 563 (2010), provides a compelling
reason Tfor believing that earlier panels would
change their thinking.

Both suggestions lack force. These Supreme
Court opinions predate several of the decisions
that he asks us to reexamine. Consequently, they

cannot lay the groundwork for either of the
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exceptions to the law of the circuit doctrine. |If
more were needed — and we doubt that it 1s — certain
of our prior precedents have specifically discussed

and distinguished Rodriquez and Carachuri-Rosendo.

See Lopez, 890 F.3d at 338-40 (discussing

Carachuri-Rosendo); Weekes, 611 F.3d at 72

(discussing Rodriquez).

To say more about the defendant®s 2000 drug-
distribution conviction would be supererogatory.
Consistent with our prior precedent and with the
law of the circuit doctrine, we hold that this
conviction 1is properly classified as an ACCA

predicate offense.

e The 1995 ADW conviction. The defendant argues that

his 1995 ADW conviction under Mass. Gen. Laws ch.
265, 8§ 15B(b) is not a "violent felony"™ within the
purview of the ACCA. In mounting this argument, he
concedes that we previously have held to the

contrary. See, e.g., United States v. Whindleton,

797 F.3d 105, 116 (1st Cir. 2015); United States v.

Hart, 674 F.3d 33, 41 (1st Cir. 2012); United States

v. Am, 564 F.3d 25, 33 (1st Cir. 2009). Urging

abandonment of this line of cases, he exhorts us to
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find that the Supreme Court®s decision in Johnson

v. United States, 559 U.S. 133 (2010), leaves us at

liberty to brush aside the law of the circuit
doctrine.

Once again, the defendant®™s exhortation
overlooks the timing of the Supreme Court decision

upon which he relies. Johnson predates Whindleton,

and our panel opinion in that case provides an in-
depth analysis of Johnson, holding squarely that
"Johnson does not overrule our [prior] holding”
that Massachusetts ADW is a violent felony under

the ACCA. Whindleton, 797 F.3d at 116.

Consequently, the law of the circuit doctrine
controls and compels us to uphold the
classification of the defendant®s 1995 ADW

conviction as an ACCA predicate offense.

e The 2007 AAIM conviction. The defendant argues

that his 2007 AAIM conviction under Mass. Gen. Laws
ch. 265, 8 18(b) is not a "violent felony"™ within
the purview of the ACCA. In mounting this argument,
he concedes that we have recently determined that
Massachusetts AAIM is a violent felony within the

purview of the ACCA. See United States v. Edwards,
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857 F.3d 420, 427 (1st Cir.), cert. denied 138 S.

Ct. 283 (2017). Although the defendant argues that
Edwards was wrongly decided, he does not offer any
cognizable basis for invoking an exception to the
law of the circuit doctrine. Consequently, his
argument is foreclosed, and the AAIM conviction is
properly classified as an ACCA predicate offense.
With respect to the challenged sentence, all roads lead
to Rome. Each of the three convictions 1identified by the
government qualifies, under binding circuit precedent, as a
conviction for an ACCA predicate offense. The law of the circuit
doctrine is a mainstay of our jurisprudence and, according it due
weight, we hold that the district court did not err in classifying
the defendant as an armed career criminal and sentencing him under
the ACCA.
111. CONCLUSION
We need go no further. For the reasons elucidated above,

the defendant®s conviction and sentence are

Affirmed.
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PROCEEDTINGS

THE CLERK: U.S. District Court is now in session.

The Honorable Judge Indira Talwani presiding. This is Case No.
15CR10343, United States v. John A. Barbosa. Will counsel
please identify themselves for the record.

MR. TOBIN: Good morning, your Honor. David Tobin on
behalf of the United States.

THE COURT: Good morning.

MR. FULLER: Good morning, your Honor. Anthony Fuller
and Alexandra Watson on behalf of Mr. Barbosa.

THE COURT: Good morning.

So we're here for sentencing. And I have reviewed the
presentence investigation report prepared February 14 and
revised on March 10th. I have the sentencing recommendation
from the Probation Office, which is not shared with the parties
but is not based on any facts that are not in the Presentence
Report. I have defendant's sentencing memorandum and motion
for downward departure and two sealed exhibits. And I think
that's it. 1Is that correct?

MR. TOBIN: That is correct, your Honor.

THE COURT: And for Probation, was any information
withheld from the Presentence Report pursuant to Rule 32(d) (3)?

THE PROBATION OFFICER: No, your Honor.

THE COURT: Thank you.

Mr. Tobin, were you planning to -- do you have any
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MR. FULLER: Your Honor, if I can't, I will -- would I
have permission to not come back if I --

THE COURT: Yes. I think Ms. Watson can handle this.

MR. FULLER: Thank you, your Honor, because I just
need to check some things, but thank you for allowing that.

THE COURT: So we will be back then at 2.

THE CLERK: Court is in recess. All rise.

(Recess taken at 1:00 p.m.)

THE COURT: Mr. Fuller, thank you for rearranging
whatever you were able to rearrange.

MR. FULLER: Thank you, your Honor.

THE COURT: Okay. With regard to the two drug
convictions, the first one is problematic because -- the
earlier, one because he can't have been convicted under 32A(c)
because the sentence for 32A(c) is a minimum one-year sentence.
So it's likely he was convicted of 32A(a), but it's a little
bit feeling like I'm shooting in the dark here. Either way,
they are convictions that would be a ten-year sentence so they
would qualify, but it raises the question of whether this
document is reliably telling me what happened or not. And
maybe it's a difference without a difference, but that gives me
some concern.

I don't have the same problem with B, but I -- and I'm
inclined to think since, at the end of the day, it is probably

going to be either A or C, and either way it's a ten-year
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sentence that they would count, but I think I do have to afford
defendant -- if you want a continuance given the late date on
this, to afford you that opportunity.

MR. FULLER: Well, your Honor, we would object -- we
objected previously that this should have been provided in
discovery. It wasn't. It's today, the day of the sentencing,
so I don't know that a continuance is going to help. I do,
again, reassert that it appears that "A" is also a CWOF, which
I believe is like a guilty, filed, and we haven't had a chance
to research that. But given we don't know what it is, I would
urge the Court to reject it. I would like just to preserve my
right that we haven't been given sufficient notice of this
conviction as a predicate because the materials weren't
provided today. But I don't think a continuance is going to
help.

THE COURT: Okay. So if you are not requesting a
continuance, I share your concern about the late date. I
express my strong disapproval on getting it at this late date.
But I'm not going to throw them out. I would ask both
Probation and the government to take seriously defendant's
questions about the basis of the conviction and not merely
assume that CORIs or similar things should be relied on without
an opportunity for examination.

MR. TOBIN: Of course, your Honor. Thank you.

THE COURT: The further arguments regarding -- and I
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have to -- I have to say, Mr. Fuller, I agree with your
sentiment about the continued without a finding. I think, as a
practical matter, state court lawyers are advising their
clients that a continued without a finding means this will
disappear from your record and that it is a contortion to then
continue -- to then include it when that is not what defendants
have been advised at the time that they're accepting their
guilty plea.

That said, I think the First Circuit requires the
continued without a finding. I would -- that's really all I
can say. And perhaps the best place this needs to be addressed
is that the state court defense bar needs to be advised not to
tell people that a continued without a finding is an okay way
to go.

MR. FULLER: I understand that, your Honor. I would
just point out that certainly wasn't the advice in 1993 when
this conviction was entered. There's no way his lawyer could
have known.

THE COURT: It is the -- the notion that we're
creating a criminal Jjustice system that we want to try and have
people learn from and take steps from would suggest that we
would have transparency, and we would have a criminal Jjustice
system that makes some sense. I don't disagree with you, that
a continued without a finding that what defendants were told

historically, would go away from their record. I completely
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agree with that. The First Circuit has thus far not been
persuaded otherwise.

MR. FULLER: Your Honor, I understand your position.
The only other thing I would point out -- I know I did earlier
but just so we have it in a concise fashion at the end of the
record —-- 1is that these also are not certified copies, which is
another thing, I believe, another basis for our objection.

THE COURT: So those objections are noted.

I also —- with regard to the argument of the two and a
half years showing the legislature's view that isn't a crime
that should be treated as a crime with a maximum sentence of
ten years, again, I think the First Circuit has rejected that
argument, so I similarly do so. So the two drug convictions --
so the two drug convictions are -- remain.

The assault with a deadly weapon, I am bound by
Whindleton and Hudson, and that also is a predicate.

The armed assault with intent to murder shows the
strange proceedings here that -- contortions here. The Court
finds that armed assault with intent to murder is not a
predicate. The -- based on the Supreme Judicial Court's clear
distinction between that and assault with a deadly weapon, that
while assault with a deadly weapon requires the use of a
weapon, armed intent to kill does not require the use -- the
use of the weapon. And I don't find that it meets the force

clause; and, therefore, it's not included.
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So with that, the -- I have to give Mr. Barbosa an
opportunity to speak, and then I will proceed with the
sentencing.

THE DEFENDANT: I don't have much to say, your Honor.

THE COURT: Okay.

MR. FULLER: He's declining to allocute.

THE COURT: Thank you.

This Court is instructed to consider the factors under
18 U.S.C., Section 3553 (a). In considering those factors, I
consider the nature and circumstance of the specific offense.
Here, Mr. Barbosa was in possession of a loaded gun after
having prior felony convictions. Among the prior felony
convictions were two convictions that, as a practical matter,
are convictions of considerable concern regardless of whether
they're characterized or not characterized as crimes of
violence.

The other two, however, one of which is being
considered under the guidelines and one of which is not --
under the statute and the First Circuit law and one of which is
not considered of those two predicates. The two drug
convictions, it seems a true stretch to consider those serious
drug crimes.

So I see, in terms of the nature and circumstance of
the offense, a criminal -- a defendant who had a gun and had

prior convictions for violent crimes. I think the drug
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possession -- the drug crimes from years on are fairly
irrelevant here.

The defendant's personal criminal history and
characteristics has been a history that in many ways has not
included some of the most antisocial criminal behavior. This
is not a large drug conspiracy. This is -- there are many
other types of large, intended harm to society. And the
defendant's not been engaged in those offenses. What he has
been engaged in is violent crime towards domestic partners, and
those are serious but probably very traceable to his childhood
and the abuse he suffered personally. And we would live in a
better society and a better situation if Mr. Barbosa's prior
times of incarceration hadn't simply been in a holding cell but
instead had had an opportunity for some treatment and
counseling.

I am required to consider the types of sentences
available and the sentencing range established for the offense
committed. In considering the sentencing range, the Court, if
permitted to, would impose a sentence that did not include the
armed career criminal enhancement. Instead, without the
Chapter 4 enhancement, total offense level would -- that would
far better reflect this defendant's history, characteristics,
the offense, would be less than half of the sentence that I am
required to impose.

Pertinent policy statements issued by the Sentencing
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Commission, I don't think are relevant here.

The need to avoid unwarranted sentencing disparities.
I think the use of the drug offenses in this circumstance are
creating an unwarranted sentence disparity, placing Mr. Barbosa
in a situation of an unduly long sentence.

I am supposed to impose a sentence that promotes
respect for the law. In this circumstance, where these minor
drug offenses from long ago are inflating the sentence, the
sentence is -- promotes cynicism for the law.

I'm supposed to be imposing a just punishment. The
punishment I am about to impose is not just here.

I am supposed to be imposing a sentence to adequately
deter criminal conduct. The sentence I am imposing is far in
excess of what would be needed to deter criminal conduct.

The sentence I need to impose is -- should protect the
public from further crimes of the defendant. It is my hope
that, with adequate counseling, Mr. Barbosa will learn to deal
with the issues that have -- he has been saddled with his life.
I don't think a 15-year sentence is the answer.

So I am required to impose a sentence that is
sufficient but not greater than necessary to accomplish the
goals of sentencing. I'm not able to do that. I am required
by law to impose a sentence that is far longer.

Accordingly, let me announce the sentence. You can

state your objections, and then I will impose the sentence.

10
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The sentence I will be imposing is imprisonment for a
period of 15 months with the -- sorry, 15 years, with the
recommendation that it run concurrently with and give credit
for the prior -- concurrently with any state sentence and give
credit for the prior time period of supervised release. What
is the minimum that I can give here?

MR. TOBIN: I believe the maximum --

THE COURT: I'm not asking about the maximum. I asked
about the minimum.

THE PROBATION OFFICER: I believe it's two years, your
Honor.

THE COURT: Supervised release for two years; special
assessment of $100.

While on supervised release, the defendant shall not
commit another federal, state or local crime and shall not
illegally possess a controlled substance. The defendant shall
refrain from any unlawful use of a controlled substance. The
defendant shall submit to one drug test within 15 days of
release from imprisonment and at least two periodic drug tests
thereafter, not to exceed 50 tests per year. The defendant
shall submit to the collection of a DNA sample as directed by
the Probation Office.

The defendant shall comply with the standard
conditions that have been adopted by the court, which are

described at Sentencing Guideline Section 5D1.3(c) and will be

11
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set forth in detail in the judgment.

The defendant is prohibited from possessing a firearm,
destructive device or other dangerous weapon.

Defendant shall participate in mental health treatment
program as directed by the Probation Office. Defendant shall
take medications -- all medications as directed by your mental
health treatment provider.

Defendant must participate in a program for substance
abuse counseling, as directed by the Probation Office, which
program may include testing to determine whether you've
reverted to the use of drugs.

You must participate in and complete a certified
batterers's intervention program as directed by the Probation
Office.

You must participate in manualized cognitive
behavioral treatment program, as directed by the Probation
Office. Such program may include group sessions led by a
counselor or participation in a program administered by the
Probation Office.

And you must participate in vocational services
training program as directed by the Probation Office. Such
program may include Jjob readiness training and/or skills
development training. And defendant will be required to
contribute to the costs of evaluation, treatment, programming

and/or monitoring based on the ability to pay or availability

12
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of third-party payment.

Special assessment of $100, which is due immediately;
no fine as that would be waived; and judicial recommendations,
that the defendant participate in psychological care for his
mental health needs; participate in the residential drug abuse
program; that he be considered for the Bureau of Prisons
alternative community placement program, allowing him to
transition to a treatment setting, as an alternative to
residential reentry center; and that the defendant participate
in the Probation Office's CARE program during the term of
supervised release if deemed to be an appropriate candidate.

Any objections?

MR. FULLER: Yes, your Honor. I would just
incorporate by reference my objections to the PSR and the
counterarguments we made in our sentencing memorandum.

However, I would like to put on the record right now
our objections -- as I understand the Court's ruling, it is
considering the offenses in Paragraphs 38, 33, and 32 as the
predicate offenses.

THE COURT: Yes.

MR. FULLER: And as to Paragraphs 38 and 32, until
this morning, there was no evidence of those convictions
provided by the government; and as to the evidence that was
provided, they are not certified copies of convictions.

They're Xeroxed copies of what appear to be sheets from the

13
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district court.

And as to Paragraph 32, the offense there, it appears
to be a CWOF whereby the defendant was admitted to sufficient
fact to warrant a guilty finding. And we object that that
should not be included or counted as a predicate offense,
although, again, we weren't able to brief it. The whole point
of an adversarial system, where each side gets a chance to
argue, are, frankly, defeated when documents like this are
provided on the day of argument.

I would just incorporate by reference all the other
objections we made on those two offenses.

MR. TOBIN: Your Honor, the United States thanks the
Court for its thoughtful comments. We would respectfully
object to the Court finding that armed assault with intent to
murder does not qualify as a crime of violence for the ACCA,
and that's all.

THE COURT: Mr. Barbosa, will you please rise. You're
hereby sentenced to imprisonment for a period of 15 years, with
a recommendation to the Bureau of Prisons that you be given
credit for your time served in state custody and that any state
sentence for the home invasion or related offenses be served
concurrently; that you -- you are sentenced to supervised
release for a period of two years thereafter; special
assessment of $100.

While on supervised release, you shall not commit

14
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another federal, state or local crime and shall not illegally
possess a controlled substance. You shall refrain from any
unlawful use of a controlled substance. You shall submit to
one drug test within 15 days of release from imprisonment and
at least two periodic drug tests thereafter, not to exceed 50
tests per year as directed by the Probation Office.

You shall submit to the collection of a DNA sample as
directed by the Probation Office.

You shall comply with the standard conditions that
have been adopted by the court, which are described at
Sentencing Guidelines Section 5D1.3(c) and will be set forth in
detail on the judgment.

You are prohibited from possessing a firearm,
destructive device, or other dangerous condition [sic].

You must participate in a mental health treatment
program as directed by the Probation Office.

You must take all medications as directed by your
mental health treatment provider.

You must participate in a program for substance abuse
counseling, as directed by the Probation Office, which program
may include testing, not to exceed 50 tests per year, to
determine if you have reverted to the use of drugs.

You must participate in and complete a certified
batterer's intervention program as directed by the Probation

Office.
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You must participate in a manualized cognitive
behavioral treatment program as directed by the Probation
Office. Such program may include group sessions led by a
counselor or participation in a program administered by the
Probation Office.

You must participate in a vocational services training
program as directed by the Probation Office. Such program may
include job readiness training and/or skills development
training. You shall be required to contribute to the costs of
evaluation, treatment, programming and/or monitoring based on
the ability to pay or availability of third-party payments.

You're further ordered to pay a special assessment of
$100, which is due immediately.

I am not imposing any fine.

The sentence is imposed because I am required to
impose it under the Armed Career Criminal Act and for that
reason. That's so imposed. You can be seated.

Mr. Barbosa, you have the right to appeal your
conviction and sentence within 14 days of the entry of
judgment. If you are unable to pay appeal costs, you may ask
permission to appeal in forma pauperis. I think that's it.

The sentence is hereby imposed as stated.

Is there anything further?

MR. TOBIN: I don't believe so, your Honor.

MR. FULLER: No, your Honor.
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THE CLERK: Court is in recess. All rise.

(Whereupon, at 2:37 p.m. the hearing concluded.)
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