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QUESTIONS PRESENTED

WHETHER IT WAS PLAIN ERROR FOR A COURT OF
APPEALS TO DENY IN FORMA PAUPERIS RELIEF TO AN
INDIGENT APPELLANT WHO LIKE THE PETITIONER IN
THIS CASE-WAS IN COMPLIANCE WITH RULE
24(a)(3),FRAP, 28 U.S.C..

<>
WHETHER THE COURT OF APPEALS WAS CORRECT 70
REQUIRE REYES TO OBTAIN COA-BEFORE TAKING APPEAL
ON A FINAL DECISION DISPOSING OF A MOTION TO
VACATE THE JUDGMENT.

<>
WHETHER THE COURT OF APPEALS ABUSED IT'S
DISCRETION IN DENYING REYES A CERTIFICATE OF
APPEALABILITY.

<>




ii

TABLE 0OF CONTENTS

QUESTIONS PRESENTED .. ........ Che e s Ce e e
TABLE OF CONTENTS ... .. tiii ittt mvssasscns.sensns
TABLE OF AUTHORITIES ............. et e e s ettt .
PETIfIDN.FDR A WRIT OF CERTIORARI ......... S e
OPINIONS BELOW .......ctieeeivnnocna Gt ettt
JURISDICTION .... i viiimeneannns N e e s e cea
CONSTITUTIONAL AND STATUTORY PROVISIONS INVOLVED .......
STATEMENT OF THE CASE .. ......coiivianenn e e e

REASONS FOR GRANTING THE WRIT .....iuueiinueeenennnannnn
POINT ONE

THE COURT OF APPEALS ERRED BY DENYVING REVES IN FORMA
PAUPERIS RELIEF .......... e e e
POINT TWO

REVES ON APPEAL FROM FINAL ORDER DENYING RULE 60 RELIEF
SHOULD NOT HAVE BEEN REQUIRED TO OBTAIN A COA ON APPEAL.
POINT THREE

THE COURT OF APPEALS ABUSED IT'S DISCRETION IN FAILING
TO ISSUE REYES A CERTIFICATE OF APPEALABILITY .........

CONCLUSION ........... taassrsenae e cenea et st aa s

1

12

21



iii

TABLE OF CONTENTS CONT'D

Page
DECLARATION OF INMATE FILING, UNDER 2B U.S.C. §1746 .... 22
APPENDIX
Panel Opinion, issued on the 26th day of February, tuo
thousand eighteen ... .. .. .. ciisineins.n et esaa .. App. 1
Panel Opinion, issued on the 25th day of April, tuwo
thousand eighteen ... . ....... et e s e e e et ettt e e e App. 2

U.5. District Court, Southern District of New VYork-CIVIL DDCKET

FOR CASE #:1:10-cv-07379-LAP .. ............ ciieiiriae... App. 3
Court of Appeals Docket Sheet, Case #17-3119 ........... App. 8
Court of Appesls Docket, Case #17-3894 .. ... ... App. 14

<>




iv

TABLE OF AUTHORITIES

Page
CASES:
Bradley v. School Bd. aof City of Richmond, 426 U.S.
696,(1968) .. ...cceivisvanannnea e n e c s caaas 21
Buck v. Davis, 137 S_th 759,(2017) ..., e e 10
Cappedge v. U.S., 3B9 U.S. 43B8,(1962) ....iu'rineenecenns 9,10
Cruz v. Hauck, 404 U.S. 59,(1971) ........0.o.. e e B,10
Edwards v. Arizona, 451 U.S5. 477,(1981) ...... i vee. vn 16
£1lis v. U.S5., 356 U.S. 674,(1958) ........... . e e s 8
Ganzalez v. Crasby, 545 U.S5. 52&,(2008) .. .. .. 'e'vunnune 11
Gonzalez v. U.S5., 128 S.Ct. 1765,(2008) ........... e 15
Harbisuﬁ v. Bell, 556 U.S. 180,(2009) .... . ..... et 12
Hardy v. U.5., 375 U.S. 277,(196&) e me e . ee . |
Tawa v. Tovar, 541 U.S. 77,(2004) ........... t e et uen e 15
.o 8
Jnh;;;n v. Zerbst, 305 U.S. 45B,(1938) ......o0e.u... . 8,16
Lainfesta v. Artuz, 253 F£.3d 151,(C.A.8 2001) ... .veereen 17
ﬁarshall v. Rodgers, 133 S5.Ct. 1446,(2013) 15
Mc Gann v. U.S5., 362 U.S. 309,(1960) ...iceceeerncannanenn a8
Mc Mann v. Richardson, 397 U.S. 759,(1970) .....ceveenenn 15
Slack v. McDaniel, 529 U.S. 473,(2000) ..o vneuuvnnenens 12



v

TABLE OF AUTHORITIES CONT'D

PaEge

CASES:

Stephensen v. Connecticut, 639 Fed,Appx., 741 ,(C.A.2 20186) 20
Strickland v UWashington, 466 U S, 668,(1984) ... ....... .. 17
Taylor v. Illinois, 484 U.S. 400,(194B) ......... feeseaas 15
Von Moltkes v. Gillies, 322 U.S. 768,(1%48) ....... e 18
Wiigins v. Smith, 539 U.S. 510,(2003) . ..vevveeeeas ce e e 21
STATUTES:

28 U.S.C. §1915(8) ...t i iirerenrnacavanann Gt et st e e s eeaneas 9
28 U.5.C. §2254(a) ..... D s, 6
28 U.S.C. 82256(d)(1) ... ... -t evriinennnnnn e e 6,15
28 U.5.C. §2253(a),(a)(c)(1)-(a)(c)(2)  ..... 12
FRAP, Rule 24(a)(1)-(a)-(8), 28 U.S.C. ...it.ieieennnnannnn 9,11
FRCP, Rule 60(B)(6) ... cieieriiriienacnennannnsaensas ... 11,12,20




1
PETITION FOR A WRIT OF CERTIORARI
£arl Reyes, whao from the custody of tﬁe‘ New York State
Department of Corrections and Community Supervision, respectfully
‘petitions this Court for a granted writ of certiorari to revieuw
the final judgment of the United Staées Court of Appeals for the
Second Circuit. | |

<>

OPINIONS BELOY

The panel Orders of the Court of Appeals were not reported in
the Federal Reporter, and is reported at 2018 WL 1158812, and is
reproduced and annexed herewith, for viewing on pages 1 & 2 of
the Appendix, hereto. The District Court's Orders were
unreported, and Petitioner incorporates by reference docket
numbers sixty-five, and, sixty-seven, from the docket sheet
issued by the United States Disfrict Court for the Southern

District of New York, CIVIL DOCKET FOR CASE # : 10-ecv-07379-LAP

<>

The judﬁment that Petitioner seeks review of ués entered hy
the Court of Appeals on the twenty-sixth day of February, tuwao
thousand eighteen. The Order denying the petition for panel
rehearing, or, in the alternative, for rehearing en banc [italics
added], was entered on the tmenty-fifth day of April, twav

thousand eighteen.
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CONSTITUTIONAL AND STATUTORY PROVISIONS INVOLVED
Amendment V [1791] | |
No person shail be held to answeﬁﬁﬁur a capital, or otheruise
infamous crime, unless on a presentﬁent or indictment of a Grand
Jury, except in cases arising in tﬁé land or naval forces, or in
the Militia, when in actual service in time of Mar or public
danggr; nor shall any person be subject for the same offence to
be twuice put in jeopardy of 1life or limb;}nnr shall compelled in
any criminal case to be a witness against himself, nor .be
deprived of 1life, liberty, or property, without dug process gf
law; nor shall private property be taken for public use, without
just compensation.
Amendment VI [1791]
In all criminal prosecutions, the accused shall enjoy the right
to a speedy and public trial, by an impartial jury of the State
and district uheréin the crime shall have been committed, which
district shall have beeﬁ previously ascertained by law, and to be
informed af the naturevand the cause of the accusation; to be
confronted with the witnesses against him; to have compulsory
praocess for obtaining witnesses in his favnr; and to have the
Assistance of counsel for his defence.
Amendment XIV [1868]
Section 1. All Persons born or naturalized in the United States,
and subject to the same jurisdiction thereof, are citizens of the’
IInited States and of the State wherein they reside. No State

shall make or enforce any law which shall abridge the privileges
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or immunities of citizens of the United States; nor shall any
State deprive any person of life , liberty, or property, without
the due process of law; nor deny to any person within its
jurisdictian the equal prot;ctiun of the laws.
Title 28 U.S.C. §1)%;1;;;5 (a)
An Appeal may not Ee taken in forma pauperis if +the trizl court
certifies in writing that it is not taken in food faith.
Federal Rule nf Appellate Procedure Rule 24(a)(1)-{a)(Lt), Title
28 U.s.C.
(a) Leave to Proceed in Forma Pauperis
(1) Motion in the District Court Except as stated in  Rule
24(a)(3), a party tn a district-court action who desiress to
appeal in forma pauperis must file a motion in the distr;ct
court. The party must attach an affidavit that:
(A) shows in detail prescribed by Form 4 of the Appendix of Farm§
the party's inability to pay or to give security for fees and
costs;
(B) claims entitlement to redress; and
(C) states -the issues that the party intends to prssent on
appeal |
(2) Acticn on the Motion., If the district court grants the
motion, the party may proceed on appeal without prepaying or
giving security for fees and costs, unless a statute provides
otherwise. If the district court denies the motion, it must state
its reasons in writing.
(3) Prior Approval. A party who was permitted to proceed in forms

pauperis in the district-court actior, or who was determinad to
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he financially unabie to obtain an adequate defense in a criminal
case, may proceed on appeal in forma pauperis without furthef
authorization, unless:ég‘
(A) the district court--befare or after the notice of appeal is
filed--certifies that the appeal is not taken in good faith or
finds that the party is not otherwise entitled to proceed in
farma pauperis and states in writing its reasons for the
certification or finding; or
(B) a statute provides otherwise.
() Notice of District Court's Denial. The district clerk must
immediately notify the parties and the court of appeals when the
district court does any of the following:
(A) denies a motion to proceed on appeal in forma pauperis;
(B) certifies that the appeal is not taken in good faith; or
(C) finds that the party is not otherwise entitled to proceed in
forma pauperis. |
Title 28 U.S.C. §2254(a)
The Supreme Court, a Justice thereof, a circuit judge, or a
district court shall entertain an appiicatinn for a writ of
habeas corpus in behalf of a person in custody pursuant to the
judgment of a State court only on the ground that he is in
custody in violation of the Bonstitutiﬁn or lawus ar treaties of
the United States.
Title 28 U.5.C. §2254(d)(1)
(d) An appligatinn for a writ of habeas corpus on behalf of a

person in custody pursuant to the judgment of a State court shall
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not be granted with respect to any claim that més adjudicated on

the merits in the State court proceedings unless the adjudication

-
R

of the cléim-
(1) resulted in a decision that was contrary to, or involved an
unreasonable appl;patinn of clearly establishea Federal law, as
determined by the Supreme Court of the United Statés[.]

Title 28 U.S.C. §2253(a),(a)(c)(1)-(a)(c)(2). Appeal

(a) In a habeas proceeding or a proceeding under section 2255
before a district judge, the final order shall be subjeﬁf to
review, on appeal, by the court of appeals for the circuit in
which the proceeding is held.

(ec)(1) Unless a ecircuit justice or judge issues a certificate of
appealability, an appeal may'nnt be taken to the court of aﬁpeals
from-

(A) the final order in a haheas corpus proceeding in which the
detention complained of arises out of process issued by the State
court; or

(B) the final order in a broceeding under section 2255.

(2) A certificate of appealability may issue under paragraph (1)
only if the applicant has wmade a substantial showing of the
denial of a constitutional right.

Federal Rules of Civil Procedure Rule 60(b)(6). Relief From a

. Judgment or Order

(b) Grounds for Relief from a Final Judgment, Order, or
Proceeding. 0On motion and just terms, the court may relieve a
party or its legal representative frum'a final judgment, oarder,

or proceeding for the following reasons:
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(6) any other reason that justifies relif.
Federal Rules of Appellate Proced9re Rule 22 (b)(1), Title 28
U.s.c. Habeas*borpus and Section 2255 Proceedings
(b) Certificate of Appealability
(1) In a habeas corpus proceeding in which thé'>déténtion
camplained of arises from process igSued by a state court; gr in
a 28 U S C. §2255 proceeding, the aﬁﬁlicant cannaot take an*appeal
unless a circuit justice or a circuit or district judge issues a
certificate of appealability under 28 U S.C §2253(c) If an
applicant files a notice of appeal,-the district court must send
the court of appeals the certificate (if any) and the statement
described in Rule 11(a) of the Rules Governing Proceedings under
§2254 or §2255 (if any), along uwith thé notice of appeal and. the
file of the district court proceedings. If the district judge'has
denied the certificate, the applicant may request a circuit judge
to issue it.
— e e — <>..__ — — m— —
STATEMENT OF THE GASE

Thislcase involves a petition for a writ of habeas 'corpus
pursuant to Title 23 U.S.C. §2254, and a request to proceed in
the district court in forma pauperis, file by.Earl Reyes, who is
the pro se appiicant herein. On September twenty-seventh, of tuwo-
thousand-ten 0On said, date the district court granted Reyes's
request .to proceed in forma pauperis. See, page 3 of the
‘Appendix, docket #1, therein. Subsequently, Reyes, moved in the

district court for discovery, assignment of counsel, and for
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leave to file a secand amended camplaint. See, pages 6 & 7 of the
Appendix, docket #'s 36 38, and, LO-45, therein. On March 28,
2016, the district court denied Reyes, haheas relief ahd deci}ned
to issue a certificaté of appealability. See, page 8 :uf the
Appendix, decket # 54, therein. On April 15, 2016, Reyes filed a
timely notiﬁe of appeal, and, the folla@ing day ,the district
coaurt granted Reyes leave to proceed on appeal in forma pauperis

See, bage 8, aof thfoppendix, docket #55, (and the unnumbered
entry following docket #55, dated 04/15/2016 is also referred to
here), therein. 0On or about Febfuary 15, and after application
for a certificate of appealabhility to the court of appeal,jﬁnd,
application to this Court for writ of ce:tiorari, Reyes, filed
with the district court a motion to vacate the judgment denying
habeas corpus relief. Thereafter the dist:ict court denied
Reyes's motions for relief, and motion for recnnsideratiuh &
reargument, and declined to issue a certificate of appealabiiity,
docket #'s 65 & 67, (incorporated here hy reférence to the U 5.
District Court, Southern District of New VYork, CIVIL DUCKET‘FDR'
CASE #:1:10 cv—U?S?Q—LAé).\ In turn, Reyes, filed notice of
appeals challenging both said Orders, and aﬁplied in the court of
appeals for a certificate of appealability, assignment 'nf
counsel, and was required to fill and file in- forma pauperis
application forms to the court of appeals See, page 10, docket
#'s 1 & 2, padge 11, docket #'s 13 15, 20-22, 27 & 29, uf»the

Appendix, herewith,.
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On, February 26, 2018, the court of appeals denied Reyes's
motion for in vfurma pauperis relief on appeal, and, his
application for a dertificate of appealability was also denied.
See, pages 1 & 2 of the Apgggdix Reyes, now seeks review of the
court of appeals decision, and asks whether the court of appeals
abused it's discretion in denying bhim in forma pauperis relief,
refusing to issue him a certificate of appealability, anq, asks
whether 5 COA is required before an appeal could be taken to the
court of appegls, on a final decision dismissing A Rule 60 (h)(8)
motion.

<>

REASONS FOR GRANTING THE WRIT
POINT ONE

THE COURT OF APPEALS ERRED BY
DENYING REYES IN FORMA PAUPERIS RELIEF.

On réview, this Court would find instantly, that the court of
"~ appeals overruled the permission granted +to Reyes, hy the
District Court to proceed in faorma pauperis. Cruz v. Hauck, 404
Uu.s. 59,63 (1971), that said court needlessly required to apply
for such thereto Mc Bann v. U.S., 362 U.S5. 309, (1960), and that
the court of appeals should not have denied the allowance of
Reyes's appeal, without affording him representation by counsel.
Hardy v. U.S., 375 U.5. 277,278,281, (1964); Johnsan v. United
States, 352 U.5. 565,566, (1957); Ellis v. U.5., 356 U.S.
674,675, (1958); Johnson v. Zerbst, 304 U.S, 458, (1938).

On September 27, 2010, Reyes was granted leave to proceed in

forma pauperis by and in the District Court. See, page 3, docket
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#1, therein, of the Appendix, that status was never revoked by the
district court, an the contrary Reyes was granted leave to proceed
on appeal as a poor person, on appeal from the district;caurt's
decision..See, pagz B8 Daocket dated 04/15/2016, therein, of the
Appendix. Afteri hsving filed a neotice of appeal to the district
court's Order denying Reyes's motion to vacate the judgment, tﬁe
Court of Appeals required Reyes to apnly for leave to appeal iﬁ
forma pauperis, therete. See, page 11, docket #'s 13—15,21 and,
22, therein of the Appendix Subsequently the Court of Appeals
denied Reyes's leave to appeal in forma pauperis, and dismissed
his appeal. See, page 1 of the Appendix. This Court has indicated
the 1law sapplicable to criminal appeals in general, and has
explained that the provisions of Title 28 U.S5.C. §1915 can be
understood and appliea in such cases only when read tagether with
other provisions of the Judicial Code and Federal Rules Guvqrning
criminal appeals. Cappedge v. U.S , 389 U.S. 438,441,(1962). The
relevant Federal Rule toc be applied in this caée is Rule 2& af
the Federal Rules of Appailate Procedure, which states in part
that a party who was pesrmitted tn proceed in forma paupefis in the
district court action, or who was determined to be financially
uﬁable to obtain adequate defense in a criminal case. may proceed
on appeal in forms pauperis without further authorization  Ru1e
24(a)(3), FRAPF, 28 U.5.0.. There being no exception to the rule to
be applied available, and left with Reyes's fuil compliance with
said rule, his in %Drma pauperis status should nqt have been

revaked by the Court of Appeals. Assuming, objectively that the
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Caurt of Apbeals final resolve could have been wultimately
sustained, the fore-said ' procedural posture, could not, whereas,
here Reyes's appeal from thg District Court;s denial of Reyes's
motion to vacate the judgment denying habeés relief; have basis in
law and fact. Buck v. Davis, 137 S.Ct. 759,775 (2017). As such,
the Court of Appeals, should have granted Reyes leave.tﬁ appeal in
forma pauperis, appoint cvounsel to répresent him and proceed to
ﬁunsider the appéal on the merits in the same manner'it considers .
paid appeals. Coppedge v. U.5., 369 U.S. 438,446, (1962). This
Caourt in similaf cases, has élso expresses that disparate
treatment has the effect of c}assifying appellant's according to
mealth, Cruz v. Hauck, 404 U.S. 59,64,65, (1971), and concerns for
equal treatment fo:“every litigant before the bar intended to
‘place the burdens of proof and persuasion in all cases on the same
party, 1in this case the New ank_StatevGuvefnment. Coppeﬁge V.
U.S., 369 U.S. L3B,445,447-48, (1962). Furthermora; Reyes makes a
rational argqment on the law or facts. Therefore, it wés the
burden of éaid government in opposing Reyes’s.in forma papperii
status to appeal tﬁe District bourt's decisidn grantiné such in
the first instance;'and’tn show that tﬁe appeal is so lacking
merit, so that the‘bourt would -dismiss thé case on motion af the
gdvernﬁent had the caée been docketed and facﬁrd been filed by an
appellant able to afford thé expense of complying with those
requirements. Coppedge v. U.S., 369 U.S. 438,448, (1962)..Instead,
the gavernment étoad silent, while Reyes,'mifhuut notice of a bhad

faith cerfification,.‘aid of counsel, and, adeguate record uwas
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charged with the burden of having'tn.establish that his appéai is
meritorious. F%gally, Reyes, was prejudiced by the fact th;f:he
had not notice, of the burden of having to show that his casé:has
merit, as.tﬁé District Court never certified fhat Reyes's appéal
would anéhave been taken in good faith, Rule'Zh(a)(B)(h),“FﬁhP,
28 U.5.C.. Reyes, could not have known that the Court of Appééi3~
requirement af having indigents' re-apply, for in forma“pQUp;ris
irrespective of Reyes, .already having  been granted 1leave to
appeal iﬁﬁvforma pauperis,l by the District Court, having been
proceeding in forma pauperis in the case before the District
Court, and with the provisions of Rule 24(a)(3), of the Federal
Rules uf Appellate Procedure, which provide, in essence; that an
appellant ﬁeed noct re-apply, was hot simﬁly a mere formality.
Consequently, that constant hode has implications that' seem
outfagenus, and warrants this Court's attention.‘ |
POINT Tmﬂ
REYES ON APPEAL FROM FINAL ORDER
DENYING RULE 60 RELEIF SHOULD NOT HAVE BEEN
REQUIRED TO OBTAIN A COA ON APPEAL.

The Second Circuit Cnﬁrt of Appeals, requires aépellant's; on
appeal from a final order dispasing of a'motion to vacate fhe
judgment, pursuant to Rule 60(b)(6), F.R.C.P., to obtain a
certificate of appealability, as a prerequisite to an appeal.
This Cuurt; has held that a Rule 60(b)(6) motion in §225%& cases
is not to;be treated as a successive habeas corpus petition if it

does not assert, reassert, claims of error in the movant's state

canviction. Gonzalez v. Cresby, 545 U.S5. 524,538 (2005). That is
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this Court, explaining the reason is because a Rulé 60(h)(6)
mqtiun_ did not reach the merits, but challenged the District
Court's . failure to reach the merits did not warrant
precertificatiﬁn by thé Court of Appeals, pursuanti,ffu
§2244(B)(3), %%nd, alluded +to the question of mhethef a
construction, that imposes an additional limitation on appelléfe

review by requiring a habgas petitioner to obtaih a COA as a

33

prerequiéite to appealing fhe denial of a Rule 60(b)(6) motion.

And, this Court has defined section;2253(c)(1)(A5, as governing
final orders that dispose bfL'the merits of the habeas corpus
proceeding, or a prnﬁeeding ﬁhallehging the laufulﬁess- of the
petitioner's detention. Harhison wv. vBell, . 556 U.S, 180,183,
(2009); Slack v. MC Daniel, 529 U.S. h73,h8h4485 (ZUUD).‘Reyes's,
motion did not address his detention, but focused solely an the
errars of the District Court decisinns, which precldded view of
the merits of the case. Accordingly, this Court should graht mrit
on this question. |
| POINT THREE
THE COURT OF APPEALS ABUSED JTT'S
DISCRETION IN FAILING TO ISSUE
REYES A CERTIFICATE OF APPEALABILITY
This Court, would find that the Court of Appeals abused-it}s
discretioﬁ in failing to 1issue Reyes 8 certfficate of
appealability. On applicatiaon £o the Court of Appeals fqr va
certificate of appealability, said court encountered the
following questians, (15 whether the District‘Court's resalution
in it's. application of the AEDPA +to Reyes's constitutional

claims, was debatable.amongst jurists of reason where he alleged



13
invalid waiver affecting the right tc cournssl, &nd +he District
Court's mis applicatianbuf controlling cleariy ectghiizshed Suprmme'

tourt precedent , wheraas, the District Court assesasd Reyes's

e

invalid waiver claim under the Farveta 1isns, and mase & finding

that Reyes was not proceeding pro 'se, as opposed %o -meking a

b

finding as to whether Reyes knowingly, intelliigently, aﬁd,

vaoluntariiy waived his right to cuunszel, or was he.deﬁied‘nis
right te cnunsél Jﬁen RKeyes mas’?émpelied»by the trial court tao
ha;e thé binding détisinw'as to whether a lesser included charge
should be‘squittea ta the jury and, whether prejudice 2nsusd
from the infingement; (2) whether the District Court's procadural
‘ruling was wrong where it denied Reves, who uaé a first time
petitioﬁer, leave to awend his complaint with +thst af an zctual
‘innucgnce claim, based on untimeliness, in light sf this Eourt's_
precedent in Mc Quiggins v. Perkins,, and the Second Circﬁit
preEedent, which decided the same iséue in a fact like case; (3)
mﬁether the District Court’s resolution af Reyazs's reguest for an
evidentiéry hearing and diécuvery in cornection to his 'acﬁual
.innncéncé claim was wrong uwitere the District Court denied duch
based on Title 28 U.5 C §2254(e)(2), mﬁich is wnut applicshle to
first time petitions fat federail bhabeas relief an "an. aétual
innocenée claim; and (4) whether in consideraticn of the foregoing
reasonable jurists could debate the District Court's procedqral
holding ', that it was satisfied that no clear error is appérent
from the face of the record, as Reyes. was deniad leave iu ameﬁ?.ss

futile, that he fails to shouw extraordinary circumstances
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justifying relief under Fed.R.Civ.P. 60(b)(6) with respect to the
court's denial of Reyes's haheas petition, and that he fails to
show éxtraordinary circumstances with respect to the court's March
28, 2016 Order overruling Reyes's objections to the Discovery
Order, in which the magistrate denied Reyes's réquest for
discovery, a hearing, and appointment of counsel. The Court of
Appeals denied Reyes certificate of appealability and stated in
‘part that:

Upon due consideration it is hereby ORDERED that motions

are DENIED and the appeal dismissed because Appelleant

has failed to show that(1) jurists of reason would find

it debatable whether the district court abused it's

discretion in denyving ths Rule 50(h) motinn[s], and (2)

jurists of reasan would find it debatable whether the

underlying habeas petition in 1light of the grounds
alleged to suppoart the [Rulel 60(b) motion[s], states =

valid claim of the denial of s constitutional right

See, page 1 of the Appendix. '

Were this Court to vieuw the District Court's application of
AEDPA to Reyes's invalid waiver affecting his right to counsel
claim, it would find the resolution debatahle amongst jurists of
reasaon. In 2010, Reyes, filed petition for habeas corpus relief,
claiming that he was deprived of his right to counsel at a
critical stage of the proceedings when the court compelled Reyes
to waive his right for counsel to conduct the entire defense

Subsequently, the District Court, adopted the magiétrate court's

assessment of the invalid waiver claim and stated as follows:
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In this case Reyes did not purport to waive his right to
counsel [...]. The record demanstrates that during the
conference counsel was consulting closely with his client
on the guestion o0f whether to request a lesser-included-
offense charge .... This sequence does not reflect any
" demand by the patitioner to conduct any aspect of the
trial without counsel..., there is no settled Supreme
fourt precedent that deTense atiorney's accession to s
client's opinion on a tactical question amounts to denial
of counsel or t?iggers a razgquirement for a Faretta-type
colloquy with the court..., the +trial court was nor
compalled by Faretta +tu treat that arrangement as
tantamount to a demand for self-representation.... The
court plainly engaged the petitioner in en on-the-recard
inquiry and ensured that petitianer's rejection of his
counsel's sugygestions to request a iesser-included
nffense charge was knowing and intelligent.... Under
these circumstances, the rejection by +the Appellate
Division of Reyes's denial of counsel claim did not
contradict or unreasonably apply Supreme Court pescedent.

This Ceurt has stated that +the starting point for cases
subject to §2254%(d)(1) is to identify the cieariy established
Federal law, as determined by the Supremes Court of <the United
States that governs the habeas petiticner's claims. Marshall v.
Rodgers, 133 S.Ct. 1&&6,1#&9,(2013); quoting, Wiiiiams v. Taylor,
529 U.S5. 362, 412 (20G80). In the context of right to counsel
cases, as opposed to the right to self-representation, this Court
has expressed that the Sixth Amendment right to counsel includes
the right to ﬁhe effective assistance of counsel. #Hc Mann .v.
Richardson, 397 U.S5. 759,771,n.14, (1970). This right extends to
611 critical stsges of the criwinal process. Iowa v. Teovar, 541
u.s. 77,80-81, (2004), the lauyer has and must have the full
authority to manage the conduct of trial. Gonzalez v. U.S.,,%ZB
s.ct. 1765,1765, {(2008), quoting Taylor v. Illinois, 48B4 U.S.

4L00,4817-18, (1938). In order for one accused of a crime to waive

'that right this Court that a waiver must reflect an intentiqnal
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relinguishment or abandonmant of a knawn right or privilege.

lchnson v. Zerbst, 305 U.S. 553,459,(1§33)g and, has set forth a
etandard for ssszsameant and adjudi;atiuﬁ: af such a. claim. For
example, in Edﬁ%rds v. Arizona,s51 ﬂes. 477;&81,(1981), this Court
held that thﬁ .étate court applied an érrnnecusf §tandard far
determining maiver where the accuéed é?ﬁ specificaliﬁ iquked:his
right to cnunéal. and mhere'thg Staﬁe Enurt found the weiver to
have bzen volumtary, without fFfocusing on uhkether the persdn haa
'knnuingly, or intelligently relinqu;shed his right to counsel. In
the instant casevthe District Cuurt'érfacus was that of whether
Reyes had invoked his right to self—iEpfasentation, a claim thch
was never alleged. At best the District Court's assessment is
:mfong because as the record reflects indisputably that counsel
nullified‘the éccessiun to Reyes's trial strateqv. In 2007, the
defense counsel requesfed three timesbat fhe»charging phase for
the court to sﬁbmit lesser included offense chargesbtu the jury,‘
counsel stated:
you knouw 'ité over my client's objection that I'm’
requesting the lesser included of manslaughter in the .
first degree and manslaughter in the second degree.
The second requeét was a tandem, In that defernse counsel requested
- the lesser charge and a.finite ruling by statihg that:
I think we need to revisit that my client does seem to be
resisting the idea of any lesser included charges even if
the court would give it, it would be my request I mean
the court can rule. ‘
Irrespebtive, of defense counsel's numerdus pleas the trial court

sua sponte compelled Reyes to ‘make‘ the binding and tactical

decision on whether to submit the lesser offense charge to the
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Jury thereby interfering with defense councsel’'s ability to wmeke a

binding 5"Eisiun on how to rconduct the defense Lainfesta ‘vl

Artuz, 253 ‘F 3d 151,184, (C A 2 2601), gqueting Strickland v
Washington, 466 U S A6R, (1984) And, instead of defense crounsel
ful¥illing his duty he waivered and thén actuzlly waived his duty

resulting in Reyes’'s erraneous or unwarrar - egd preemptien of | the

L2zt me withdraw my rveguest for that lesszer included and

because Mr Reves 1is absolutely adamant that he doean'i

want it And, althcugh, I m=zan, I have never facod this

exact situation before I tend to think its would be my

cail rather than his, I'1ll defer to him becausz ha's

apparently thought about it a lot and absolutely adamant

in not wanting it
When the trial court involverd Reyes ints the discussicn that led +n
him making that. hinding decisicn, it also adjudiceted his +trial
strategy and infarmerd defense counsel that Reves's ahisctive was %9
leave no option tn the jury but that of guilty cr not guilty af
intentional wmurder The trial court +then ssked defenrse cnunsal
befare the court dercided, whether defenss counsel intends ta arquea
before ‘the jury inter alia that the Peaple haven'®t prcoven the
elements of murder, defense cnunsasl answsrad in the affirmative

indicating that he would do =20. Reyes’s decision which he A4did =0t

ask ta make, not to charge *the 1le

Py

ser included offenass charge was
granted, and received a warning that he could ngt lster complain
Subsequently, hefare tha jury at the summaticn preceeding, dsfance
cecunsel stated to the jury +that won't argue that Reves did not
intend to cause death Therehy, undermining Reves's strategy., uwhich

he sacrificed the lesser included offanse chargas that thz trial
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court uwas willing to grant upean request. The court stood silent,
and, did nathing te safeguard Reyes's right to counsel. This Court,
has sgaid that the constitutional right of ar zccused ta he
represented by counsel invokes of itself the protection of the
trial court, in which the accused whase lifa ar 1liherty is at
stake-is without counsel. The protecting duty imposes serious and
weighty resporsihlility upon the trial judge of determining whether
there is an intelligent and competent waiver by the accused. To
discharge this duty properly in light of the strong presumption
againat waiver of tha constitutional right toc counsel, a judge must
investigate ass long as thoroughly as the circumstances of the case
hefore him demand. \Von Moltke v. Gillies, 332 U S 708,723
2h,(194EY. This threshold showing indicates a mis-application of
the AEDPA, and s substantial showing of a constitutional right,

praving that Reyes received & fundamantally unfair trial

Second, the Court of Appeals abused it's discrzticn when 4%
refused to issue CNA on issue nf the District Court's procedural
rulings involving the rzeclution of Reves's meoticn requesting 1eawe
tc amend his petition with an actual innccence cleim, recusst for
an evidentiary hearing, and, motion to vacste the Jjudgment. In
2715, Reyes, saught leave in the District Court to amend hkis
frderal haheas petition, alleging that hut for his trial attorney's
failure *o investigate an accidental shnating' as a defsnse, =
material wltnmess for his justification dafencee, and vidan recording

of the incident rtetrieved by detectives in the case, has nprobably
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o
resulted in the conviction who is actually innocent. See, Page 7,

docket 4#'s ,40-4%, tharein of +the fAppendix. Reyes, aslse moved in
the District Court fer an esvidentisry hearing, discovery, and,
assighrment of coumsel. See, pege €, docket #36, therein of the
Rppendix. In suppnrf of hie sctuasl innocenca claim Reyes, eubﬁitted
~8vidence in the form uf'(1) g8 duplicste copy of two statzments
recarded; abtainsd, snd executed by investigators , of onsz Roherto
Basera, who is s materisl witnaess thazt stated 1n part thet the
decessed jumped Heyes fram bhahind, and, then prior ts the incident
he heard that the daeceased and soma guys threatened {oc kill Revyes
Basora's second statement addasd that tha deceaszd had an ebject in
his hand and was hitting Reyes with the object on his face; (2) the
unchalilenged testimony ef State witnzss Mark Basaoa., Reyecso
incgrporated by?7 reference and declered that detsctive Mark Basca,
who testified ss s fact thst the fireerm retriavsd'in Rayes's caswe
would diacharge from 8 propulsion mechanism set by applicaticn of &
minimal awount of pre2ssure on the trigqger; and (3) Reyes by
deciaration attesting ta the fect of @ videe surveillance recording
of the crime scewne as the incident had occurred. The magistrate who
wae assigned +to the wotien, without mwmakimg any credibility
determination, or conductine any hearing, denisd Reyas leave o
amend his petition, denizl was base on untimeliness. See, page 7,
docket #51, thercin of the Appendix. Subsequently, the District
Court adoptied the wmagistrate's Report and Reccwmendation, and made
no reference as to Reyes's mogtion far lesve to amend, and denial
thereof. After, applicstion and denial thereof, to tha Court aof

Appeals for & CGA, after petition arnd denizl thereu!, tc this Court



20
for a writ of certiorari, Reyes, filed in the District Enurt_mqtian
to vacate the judgment denying habeas coarpus relief, pursuant to
Rule 60(b)(6) of the Federal Rules of Civil Procedure, and, in
pertinent part that it'uaé clear error Vvor the District Court to
deny leave to amend to add an actual innocence claim, and pointzd
to controlling Circuit law that Reyes believes that <the court
aoverlooked, that 1is thF fact like case in, Stephensan v,
Connecticut, 639 Fed Appx. 742,(2016), which held that the court
abused its discretion in determining that the petitioner had neot
made a credible and compelling claim of actuzl 4innocenca and
denying petitioner's motion to amend, finding that amendment would
be futile, and that Stephenson had not shown a constituiional
vioclation had probhably resulted in the conviction aof one whe is
actually innocent. The Court of Appeals granted certificatse of
appealability and found that an unswocn letter submitted te the
trial court on the eve of sentencing, supported his actual
innocénce claim, and, found that the District Court merely stating
that Stephenson had not shown that a constitutional violation had
probably resulted in the conviction of one who is actually innsccent
without addressing the newly discovered evidence, offering no lsgsal
or factual explanation for its determination beycnd its conclusion,
and making no credibility determinations. As, a result the
Stephensnn, court could not rely on the District Court's
determination. It bears to repeat that the reievant facts in the
Stephenson case are nearly identical to that of Reyes’s case. This

Court, has stated that a court must decide according to existing
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laws, and if it be necessary to set aside a judgment, rightfuL when
renderad, but which canret be effirmed in viclation of the law, the
judgmant must. be set aside. Aradley v. Schanl Bd. of City af

Richmand, 126 U.5. 695,712, {1%68). That stated this Court would

find that Raves has shoun that the District Caurt'é procedural

ruling.mas wrong; and hes steted a claim for inzffective assiatance
of counsel for failure €o investigete. Wiggins v Smith, 533 iJ.5.

510,(2003). And, that Reyes has sheown

0

ause, against tha NDistrict
Court's rasalution on motion.ta vacate the judgment. Gonzale:z vi
Croshy, aLs 4.5, 524, (2005); S5lack wv. McDaniel; 529 #.5.
L73,474,(2800). Therefare, this Ceurt 3hnulé raviaw thkes Court of -
Arpeals's decisign.

Canclusion

For the feregene reasans this Court should grant Reves, writ of

certiprari

i;z;;ftfilly suhmitted

Earl Réyes
Petitioner, Prao
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