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CAPITAL CASE 

 

RESTATEMENT OF THE QUESTION PRESENTED 

 

The petitioner sought to adjudicate an Atkins intellectual-disability claim on state collateral 

review by means of a petition for state writ of error coram nobis, a petition for state writ of audita 

querela, and a motion to correct illegal sentence under Tenn. R. Crim. P. 36.1.  The Tennessee 

Court of Criminal Appeals held that the coram nobis claim was time-barred by more than a decade 

with essentially no showing by the petitioner as to why the statute of limitations should be tolled, 

that the writ of audita querela no longer exists in Tennessee, and that an Atkins intellectual-

disability claim is not cognizable under the narrow purview of Rule 36.1.  Did the court’s decision 

thwart the constitutional prohibition against the execution of the intellectually disabled by 

declining to shoehorn an Atkins claim into the petitioner’s chosen, but inapt, procedural vehicles?  
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OPINIONS BELOW 

The order of the Tennessee Supreme Court denying petitioner’s application for permission 

to appeal is unreported.  Ivy v. State, No. W2016-02454-SC-R11-ECN (Tenn., Order, May 18, 

2018).  Pet. App. A.  The decision of the Tennessee Court of Criminal Appeals is also unreported 

but is available at Ivy v. State, No. W2016-02454-CCA-R3-ECN, 2018 WL 625127 (Tenn. Crim. 

App. Jan. 30, 2018).  Pet. App. B. 

JURISDICTIONAL STATEMENT 

The Tennessee Supreme Court denied petitioner’s application for permission to appeal on 

May 18, 2018.  According to this Court’s docket, the petition for writ of certiorari was filed with 

this Court within 90 days, on August 13, 2018.  Petitioner invokes this Court’s jurisdiction under 

28 U.S.C. § 1257.  Pet. at 2. 

CONSTITUTIONAL PROVISIONS INVOLVED  

The Eighth Amendment to the United States Constitution provides that “[e]xcessive bail 

shall not be required, nor excessive fines imposed, nor cruel and unusual punishments inflicted.”  

U.S. Const. amend. VIII. 

STATEMENT OF THE CASE 

On June 8, 2001, the petitioner, who had previously been convicted of second-degree 

murder, especially aggravated robbery, and multiple counts of aggravated assault, shot his 

estranged girlfriend, LaKisha Thomas, to death while she was sitting in her car in Memphis.  State 

v. Ivy, 188 S.W.3d 132, 139, 140 (Tenn. 2006).  In the preceding month, the petitioner had 

threatened to kill her, attacked her, and left her with various injuries.  Id. at 139. 

Seven months later, while the criminal case against the petitioner was still in the pre-trial 

stage, the Tennessee Supreme Court held that execution of the intellectually disabled violates the 



2 

Eighth Amendment to the U.S. Constitution and Article I, § 16, of the Tennessee Constitution.  

Van Tran v. State, 66 S.W.3d 790, 807-08 (Tenn. 2001).1  The following year, this Court reached 

the same conclusion regarding the Eighth Amendment.  Atkins v. Virginia, 536 U.S. 304, 321 

(2002).   

The year after that, on January 13, 2003, the defendant was found guilty at trial of first-

degree premeditated murder, and the jury imposed the death sentence.  Ivy, 188 S.W.3d at 138; 

State v. Ivy, No. W2003-00786-CCA-R3-DD, 2004 WL 30211467, at *1 (Tenn. Crim. App. Dec. 

30, 2004).  The petitioner did not claim at trial that he was intellectually disabled.  Ivy, 188 S.W.3d 

at 132-63.  The Tennessee Court of Criminal Appeals and the Tennessee Supreme Court affirmed 

in 2004 and 2006, respectively.  Id. at 141, 158-59.  This Court denied certiorari on October 2, 

2006.  Ivy v. Tennessee, 127 S. Ct. 258 (2006).   

The petitioner thereafter filed a petition for state post-conviction relief in which he 

contended, among other things, that his trial counsel was ineffective for failing to have him 

evaluated by a mental health professional.  Ivy v. State, No. W2010-01844-CCA-R3-PD, 2012 WL 

6681905, at *42-46 (Tenn. Crim. App. Dec. 21, 2012), perm. app. denied (Tenn. Apr. 9, 2013).  

To support this claim, he retained Dr. Fred Steinberg, a psychologist, who conducted extensive 

testing of the petitioner.  Id. at *17-20.  Among these tests was the Wechsler Adult Intelligence 

Scale, Third Revision.  Id. at *17.  Ultimately, Dr. Steinberg diagnosed the petitioner with 

borderline personality disorder; he did not diagnose petitioner with intellectual disability.  Id. at 

*17-20, *43.  Nor did the petitioner allege at that juncture that he was intellectually disabled.  Id.   

                                            
1 Capital punishment for the intellectually disabled had been unavailable in Tennessee as a matter of statute 

since 1990.  1990 Tenn. Pub. Acts, ch. 730, 1038; Tenn. Code Ann. § 39-13-203; Keen v. State, 398 S.W.3d 594, 600 

(Tenn. 2012). 
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Petitioner’s trial defense team also testified at the post-conviction hearing that they had 

reviewed the petitioner’s school records.  One of the petitioner’s mitigation specialists, Elizabeth 

Benson, noted that she had obtained the petitioner’s school records from the Memphis City School 

System.  Ivy, 2012 WL 6681905, at *13.  Trial counsel testified that Ms. Benson would have 

provided him with the petitioner’s school records and that he would have reviewed them as part 

of his trial preparations.  Id. at *6. 

The post-conviction court denied relief in 2010; the Tennessee Court of Criminal Appeals 

affirmed in 2012; and the Tennessee Supreme Court denied review in 2013.  Id. at *1. 

Meanwhile, in 2011, the Tennessee Supreme Court had clarified that a raw intellectual 

quotient (“IQ”) score above 70 is not dispositive on the question of whether a defendant is 

intellectually disabled under Tenn. Code Ann. § 39-13-203; therefore, trial courts may consider 

proof, if presented, that a defendant’s IQ may be lower than the raw test score indicates.  Coleman 

v. State, 341 S.W.3d 221, 235-48 (Tenn. 2011).  This proof could include the standard error of 

measurement, among other considerations.  Id. at 241, 242 n.55; Keen, 398 S.W.3d at 605-06, 608. 

In March 2014, this Court similarly held that under the Eighth Amendment, a capital 

defendant should be allowed to present evidence which may demonstrate that his IQ is lower than 

the raw test score indicates when the raw score otherwise falls within the margin of error of a score 

demonstrating intellectual disability.  Hall v. Florida, 134 S. Ct. 1986, 1990, 2001 (2014).   

Fourteen months after the decision in Hall, on May 28, 2015, the petitioner, through his 

federally appointed counsel, filed a “Petition for Writ of Error Coram Nobis and/or Other Relief” 

in state court.  Resp’t’s App. A at 2-8.2  In it, he claimed for the first time in state court that he is 

                                            
2 The petitioner incorrectly asserts in his petition that he filed the petition on May 20, 2015.  Pet. at 2. 
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intellectually disabled.  Id.3  He also sought an immediate abeyance of the proceedings while the 

Tennessee Supreme Court decided Payne v. State, 493 S.W.3d 478 (Tenn. 2016), which concerned 

whether the writ of error coram nobis could be used to adjudicate intellectual-disability claims.  

Resp’t’s App. A at 2-8.  No expert affidavits or reports accompanied the petition to support 

petitioner’s claim.  Nor did he attempt to explain why he had raised his intellectual-disability claim 

over a decade after his judgment was entered.  Resp’t’s App. A at 2-8. 

The petitioner did attach, however, copies of two elementary-school records as exhibits to 

the petition.  Resp’t’s App. B at 10-15.  In one, signed in late 1984 when the petitioner was 12 

years old and entitled “Memphis City Schools Mental Health Center Professional Report,” 

educators noted that the petitioner had scored 73 on the Wechsler Intelligence Scale for Children-

Revised (“WISC-R”).  Resp’t’s App. B at 12.  The report further noted that the petitioner was a 

child of “low average intellectual functioning whose progress was affected by a learning 

disability.”  Resp’t’s App. B at 11.  The report did not state that the petitioner was intellectually 

disabled but did comment that he had “a continuing handicap in intellectual functioning and 

achievement which significantly impairs the ability to think and/or act in a regular school program 

. . . .”  Resp’t’s App. B at 11-13. 

Another exhibit contained a one-page report dated December 12, 1988 and entitled, “John 

S. Wilder Youth Development Center Summary of Testing.”  Resp’t’s App. B at 14-15.  The report 

stated that the petitioner’s score on a Culture Fair Intelligence Test was 73.  Resp’t’s App. B at 15.  

There were places on the form for data from a WISC-R test, but the WISC-R area was left blank.  

Id.  Again, the form did not label or otherwise indicate that the petitioner was intellectually 

                                            
3 The petitioner raised the claim more than a year earlier in federal court via a 28 U.S.C. § 2254 amended 

petition.  Amend. § 2254 Pet. at PageID# 67-68, Ivy v. Carpenter, No. 2:13-cv-02374, ECF No. 14 (W.D. Tenn. Apr. 

8, 2014). 
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disabled.  Id.  The petitioner did not claim that these school records were newly discovered.  

Resp’t’s App. A at 2-8.4 

In response to the petition, the State argued, inter alia, that the statute of limitations barred 

relief to the petitioner.  R., Technical Record, at 92-94.5  Petitioner filed no reply and did not 

otherwise attempt to show that he was entitled to equitable tolling of the statute of limitations.  The 

coram nobis court, however, agreed to hold the proceedings in abeyance while Payne was pending.  

R., Technical Record, at 95. 

The Tennessee Supreme Court decided Payne on April 7, 2016, holding that the writ of 

error coram nobis was not an appropriate vehicle to litigate a constitutional intellectual-disability 

claim in light of the petitioner’s changed understanding of intellectual-disability law after 

Coleman.6  Payne, 493 S.W.3d at 486-87.  In other words, Payne had “failed to state a claim that 

is cognizable under the coram nobis statute.”  Id.  The Tennessee Supreme Court declined to 

address whether other remedies, such as Tenn. R. Crim. P. 36.1 or the writ of audita querela, were 

viable vehicles for relief.  Id. at 489 n.9. 

The coram nobis court lifted the stay in the petitioner’s case shortly after Payne was 

decided.  R., Technical Record, at 97.  On May 11, 2016, the petitioner submitted a document 

entitled, “Additional Argument in Support of Petition for Writ of Error Coram Nobis and/or Other 

Relief.”  Resp’t’s App. C at 17-24.  In it, he urged the coram nobis court to disregard Payne and, 

alternatively, to consider whether Tenn. R. Crim. P. 36.1 or the writ of audita querela could 

provide him with relief.  Id.   

                                            
4 Tennessee courts will issue the state writ of error coram nobis only upon a showing of “subsequently or 

newly discovered evidence.”  Tenn. Code Ann. § 40-26-105(b); Nunley v. State, 552 S.W.3d 800, 811 (Tenn. 2018). 

 
5 Citations to “R.” are to the appellate record in the Tennessee Court of Criminal Appeals. 

 
6 This Court denied certiorari of this decision.  Payne v. Tennessee, 137 S. Ct. 1327 (2017). 
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The coram nobis court, however, declined to ignore Payne, which it found to be dispositive 

on the coram nobis question.  Resp’t’s App. D at 30.  The court further determined that Rule 36.1 

was unavailing to the petitioner because the capital sentence was not facially void under the 

sentencing statutes.  Resp’t’s App. D at 31.  Last, the court ruled that the writ of audita querela is 

obsolete and cannot provide the petitioner with relief.  Resp’t’s App. D at 31-32.  As a result, the 

court summarily dismissed the petitions/motion on September 29, 2016.  Resp’t’s App. D at 31-

32. 

The petitioner appealed to the Tennessee Court of Criminal Appeals, which affirmed on 

January 30, 2018.  Pet. App. B at 1.7  On the one hand, the court distinguished Payne on the facts 

and held that a constitutional intellectual-disability claim generally could be pursued under the 

writ of error coram nobis if the prohibition against executing the intellectually disabled existed at 

the time the petitioner’s sentence was rendered.  Pet. App. B at 3.  On the other hand, the court 

found that the claim was time-barred under the coram nobis statute’s one-year statute of 

limitations.  Pet. App. B at 3-4 (“The Petitioner offered no explanation in his petition and has 

offered no explanation on appeal as to why the statute of limitations should be tolled.  His petition 

                                            
7 In his petition before this Court, the petitioner avers that “[a]t oral argument in the Court of Criminal 

Appeals on Mr. Ivy’s coram nobis petition . . . the state attorney general argued that Mr. Ivy did not have an available 

remedy in state court.”  (Pet. at 4.)  This is incorrect: the Tennessee Attorney General’s Office specifically refused to 

take this position.  Ivy Oral-Argument Recording at 14:20-35, 14:55-15:10, 19:35-20:00, 

http://www.tncourts.gov/courts/court-criminal-appeals/arguments/2017/07/11/david-ivy-v-state-tennessee (last 

visited Nov. 2, 2018).  Similarly, the petitioner claims that the State took inconsistent positions regarding the 

availability of a remedy between the federal habeas corpus proceedings and the coram nobis state appeal.  (Pet. at 3-

4.)  He misconstrues the State’s position in both forums.  By saying on federal habeas review that the Atkins claim “is 

not yet exhausted,” the respondent warden meant to convey that the question of whether the coram nobis court could 

adjudicate the intellectual-disability claim on the merits was not yet settled and that the federal court should not rule 

on the claim until the Tennessee appellate courts reached a decision on the question in Mr. Ivy’s appeal.  Warden’s 

Memo of Law at PageID# 5004, Ivy v. Westbrooks, No. 2:13-cv-02374, ECF No. 85-1 (W.D. Tenn. May 30, 2017).  

The warden did not mean to suggest that the claim was proper for a merits review under the writ of error coram nobis, 

contra Payne and the writ’s statute of limitations.  Nor was the State, before the Tennessee Court of Criminal Appeals, 

foreclosing that a state avenue for review might exist: the petitioner’s chosen avenues were simply incorrect under the 

Tennessee law.  Ivy Oral-Argument Recording at 14:20-35, 14:55-15:10, 19:35-20:00. 
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was untimely by well over a decade, and, therefore, was barred by the statute of limitations.”).  

The court further found that the claim did not fall under the narrow confines of Tenn. R. Crim. P. 

36.1 and that the writ of audita querela, having been declared obsolete as early as 1845, “is no 

longer available in Tennessee.”  Pet. App. at 4.  The court declined to provide an advisory opinion 

as to how the petitioner might try to assert his claim in state court in the future.  Pet. App. at 4. 

REASONS FOR DENYING THE PETITION 

I. Tennessee Is Not Constitutionally Compelled to Adjudicate an Atkins Claim in Time-

Barred, Non-Existent, or Otherwise Inapt Procedural Vehicles of the Petitioner’s 

Choosing. 

 

The petitioner argues that under Montgomery v. Louisiana and Moore v. Texas, the States 

are constitutionally compelled to provide an avenue of collateral review to adjudicate an Atkins 

intellectual-disability claim.  Pet. at 5-7.8  He implicitly concludes from this premise that the 

Tennessee courts violated the U.S. Constitution by rejecting his proposed avenues for adjudication.  

Pet. at 6-7.  Neither assertion is correct; therefore, the Court should deny his petition for certiorari. 

As an initial matter, the petitioner misreads both Montgomery and Moore: these cases do 

not mandate that the States shoehorn a petitioner’s purported Eighth Amendment claim into 

inapplicable avenues of collateral review.  Montgomery held that Miller v. Alabama, 132 S. Ct. 

2455 (2012), created a new substantive constitutional right to be applied retroactively on collateral 

review.  Montgomery, 136 S. Ct. at 727, 729, 732.  The Court remanded the matter back to the 

Louisiana collateral-review court, which had only refused to provide a merits determination on the 

Miller claim because it had not deemed Miller retroactive.  Id. at 727, 732, 736, 737. 

But Montgomery is inapplicable here because its holding is limited to situations in which 

collateral review is otherwise properly available.  “If a state collateral proceeding is open to a 

                                            
8 Moore v. Texas, 137 S. Ct. 1039 (2017); Montgomery v. Louisiana, 136 S. Ct. 718 (2016). 
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claim controlled by federal law, the state court ‘has a duty to grant the relief that federal law 

requires.’”  Montgomery, 136 S. Ct. at 731 (emphasis added) (quoting Yates v. Aiken, 484 U.S. 

211, 218 (1988)).  “In adjudicating claims under its collateral review procedures a State may not 

deny a controlling right asserted under the Constitution, assuming the claim is properly presented 

in the case.”  Id. at 732 (emphasis added).  Nowhere did Montgomery mandate that state courts 

must adjudicate claims that are time-barred, or are presented under non-existent procedural 

vehicles, or are facially inapplicable. 

Nor did Moore.  Mr. Moore properly brought his intellectual-disability claim in Texas’s 

habeas corpus court and, indeed, received an adjudication on the merits.  Moore, 137 S. Ct. at 

1045-46.  This Court simply faulted the Texas appellate court’s merits determination because the 

court employed an intellectual-disability standard at odds with current psychological practice.  Id. 

at 1049-53.  Nowhere did the decision hold that a State must ramrod an intellectual-disability claim 

into an improper procedural vehicle for substantive adjudication. 

Such a holding would conflict with the Court’s well-settled law that state courts are not 

obligated under the federal Constitution to provide collateral review.  “[Post-conviction relief] is 

a collateral attack that normally occurs only after the defendant has failed to secure relief through 

direct review of his conviction.  States have no obligation to provide this avenue of relief . . ..”  

Pennsylvania v. Finley, 481 U.S. 551, 557 (1987); see also Murray v. Giarratano, 492 U.S. 1, 13 

(1989) (O’Connor, J., concurring) (“Nothing in the Constitution requires the States to provide 

[post-conviction] proceedings, see Pennsylvania v. Finley, 481 U.S. 551 . . . (1987), nor does it 

seem to me that the Constitution requires the States to follow any particular federal model in those 

proceedings.”).  This conclusion is even more compelling here because this was not the petitioner’s 

first state collateral proceeding: he already had a full and fulsome post-conviction review. 
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And Mr. Ivy’s chosen procedural vehicles were indeed improper, thereby compelling the 

state courts to reject the claims.  The coram nobis avenue was inappropriate and time-barred 

because the evidence was not new.  Tenn. Code Ann. § 40-26-105 delineates the writ of error 

coram nobis in relevant part as follows: 

Upon a showing by the defendant that the defendant was without fault in failing to 

present certain evidence at the proper time, a writ of error coram nobis will lie for 

subsequently or newly discovered evidence relating to matters which were litigated 

at the trial if the judge determines that such evidence may have resulted in a 

different judgment, had it been presented at the trial. 

Tenn. Code Ann. § 40-26-105(b) (emphasis added).  The writ seeks to correct substantial factual 

error that would have prevented criminal liability attaching at the time of trial had the error been 

known.  Payne, 493 S.W.3d at 485.  “Thus, the goal of relief afforded under a writ of error coram 

nobis is a reliable determination of the petitioner’s criminal liability for the offense with which he 

was charged . . ..”  Id.  “The goal is not a redetermination of the petitioner’s criminal liability in 

the face of changes in the law occurring many years after his trial.”  Id.   

Coram nobis claims are also subject to a one-year statute of limitations.  Tenn. Code Ann. 

§ 27-7-103; Harris v. State, 301 S.W.3d 141, 144 (Tenn. 2010).  The limitations period begins to 

run from the date the judgment of the trial court becomes final.  Harris, 301 S.W.3d at 144.  That 

finality, in turn, occurs thirty days after the entry of judgment in the trial court if the defendant 

does not file any post-trial motions or upon entry of an order disposing of a timely filed post-trial 

motion.  Id. (citing State v. Mixon, 983 S.W.2d 661, 670 (Tenn. 1999)).  While Tennessee courts 

may toll the statute of limitations, to do so, the petitioner must establish that the factual ground for 

relief arose after the limitations period normally commenced and, if the ground was later arising, 

whether a strict application of the limitations period would effectively deny the petitioner a 

reasonable opportunity to present the claim.  Id. at 145.  More specifically, the petitioner must 

establish that he has been pursuing his rights diligently and that some extraordinary circumstance 
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prevented timely filing of the petition.  Whitehead v. State, 402 S.W.3d 615, 627-28 (Tenn. 2013) 

(citing Holland v. Florida, 560 U.S. 631 (2010)). 

The writ of error coram nobis was patently inapplicable—and the state petition time-

barred—because the petitioner never alleged, much less proved, that the facts were newly 

discovered or that he was prevented from making the claim earlier.  He made no such contention 

in his coram nobis petition or his “Additional Argument” filing in state court.  Resp’t’s App. A at 

2-8; Resp’t’s App. C at 17-23.  He also did not do so in his briefing but merely intimated that when 

it comes to intellectual-disability claims, the delay in bringing the claims should be immaterial.  

Resp’t’s App. E at 42-49; Resp’t’s App. F. at 61-65.  

Nor could the petitioner plausibly claim that the evidence was newly discovered.  His trial 

defense team testified that they both had possessed and would have reviewed his Memphis school 

records during their trial preparations in 2002, and the petitioner rests the entirety of his 

intellectual-disability claim on these records.  Ivy, 2012 WL 6681905, at *6, *13; Pet. at 6-7.  This 

preparation occurred after the Tennessee Supreme Court had found that, in addition to the pre-

existing statutory prohibition, the intellectually disabled are constitutionally ineligible to receive 

capital punishment.  Van Tran, 66 S.W.3d at 807-08 (decided Dec. 4, 2001).  Further, during his 

state post-conviction proceedings between 2006 and 2010, the petitioner had retained a psychology 

expert to test him, including administering the Wechsler Adult Intelligence Scale Third Revision, 

and the expert notably did not opine that the petitioner was intellectually disabled.  Id. at *17-20, 

*43. This is the only psychology expert that the petitioner has ever presented to explore his 

intellectual functioning.  The petitioner’s evidence is decades old, was known to his defense team 

before 2003, and was not found to warrant a diagnosis of intellectual-disability by 2010.  

Therefore, the state courts reasonably concluded that the evidence was not newly discovered for 
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coram nobis purposes and that the petitioner did not establish his entitlement to tolling of the 

statute of limitations in 2015, eleven years after it had expired.   

The petitioner’s alternative procedural vehicle, the writ of audita querela, was even more 

inappropriate because it no longer exists in Tennessee: 

The Tennessee Supreme Court has concluded that the writ of audita querela is 

“absolutely unknown and obsolete in the practice of this State.”  Marsh v. 

Haywood, 25 Tenn. 210, 1845 WL 1897, at *1 (Tenn. 1845).  Furthermore, 

Tennessee Code Annotated section 27-8-102 (2000) reflects that the writ of audita 

querela is obsolete by providing that the statutory writ of certiorari lies “[i]nstead 

of audita querela [.]”  Accordingly, the Petitioner is not entitled to relief on this 

basis. 

 

Dellinger v. State, No. E2013-02094-CCA-R3-ECN, 2015 WL 4931576, 2015 WL 4931576, at 

*13 (Tenn. Crim. App. Aug. 18, 2015).  “[T]he audita querela has nearly fallen into disuse.”  

Edmondson v. King, 1 Tenn. 425, 426, 1809 WL 192, at *2 (1809).  By 1833, the Tennessee Court 

went further and declared the writ “an obsolete remedy.”  Barnes v. Robinson, 12 Tenn. 186, 1833 

WL 1086, at *1 (1833); see also Marsh, 25 Tenn. 210, 211, 1845 WL 1897, at *1 (“The writ of 

audita querela is nearly obsolete in England.  3 Bla. Com.; 1 Salk. 93; Raym. 439, and is absolutely 

unknown and obsolete in the practice of this State.”); Baldwin & Campbell v. Merrill, 27 Tenn. 

132, 140, 1847 WL 1635, at *4 (1847) (“The principle applicable to the writ of certiorari, when 

sought to be used as a substitute for an appeal, has no application when it is substituted for the writ 

of audita querela, a remedy obsolete in this state.”).  The Tennessee courts cannot be 

constitutionally compelled to employ a procedural vehicle declared obsolete in Tennessee more 

than a century ago. 

In addition, the petitioner’s Atkins claim was not cognizable under the narrow purview of 

Tenn. R. Crim. P. 36.1 because his capital sentence was facially valid in 2003.  Under Rule 36.1, 

“[e]ither the defendant or the state may, at any time, seek the correction of an illegal sentence by 



12 

filing a motion to correct an illegal sentence in the trial court in which the judgment of conviction 

was entered.”  Tenn. R. Crim. P. 36.1(a).  However, “few sentencing errors render sentences 

illegal” under Rule 36.1.  State v. Wooden, 478 S.W.3d 585, 595 (Tenn. 2015).  “For purposes of 

this rule, an illegal sentence is one that is not authorized by the applicable statutes or that directly 

contravenes an applicable statute.”  Id. at 591.  More particularly, an illegal sentence under Rule 

36.1 or the state writ of habeas corpus is one infected by “fatal error.”  Id. at 5959   

Fatal error determinations assess the facial invalidity of a sentence by comparing the 

judgment to the applicable statutes, such as a sentence imposed pursuant to an inapplicable 

statutory scheme.  Summers v. State, 212 S.W.3d 251, 255-56 (Tenn. 2007).  “Unlike a post-

conviction petition, a habeas corpus petition is used to challenge void and not merely voidable 

judgments.  A voidable judgment is one that is facially valid and requires proof beyond the face 

of the record or judgment to establish its invalidity.”  Id.  These voidable judgments constitute 

“appealable errors,” which are not cognizable under Rule 36.1, and include errors for which a right 

to direct appeal exists or rest on issues of fact to be established through proof where the trial court 

is, in essence, making findings of fact.  Payne, 493 S.W.3d at 595; Cantrell v. Easterling, 346 

S.W.3d 445, 451 (Tenn. 2011).   

No court had adjudicated the petitioner intellectually disabled by 2003 (or even by the 

present date); therefore, he was eligible to receive the death penalty for his conviction of first-

degree murder under Tennessee law.  Tenn. Code Ann. § 39-13-204.  To find the petitioner 

intellectually disabled, the courts would have to weigh evidence beyond the face of the record, 

thereby rendering the Atkins claim merely an alleged appealable error for which Tenn. R. Crim. P. 

                                            
9 The term “illegal sentence” is construed identically in the context of a petition for state writ of habeas corpus 

and a Rule 36.1 motion.  Wooden, 478 S.W.3d at 494-95. 
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36.1 does not lie.  Payne, 493 S.W.3d at 595.  The U.S. constitution cannot mandate that Rule 36.1 

be twisted and reshaped beyond all recognition to provide an avenue for an Atkins claim.  The 

petition for writ of certiorari should be denied.  

II. The Petitioner Has Not Identified a Circuit or State Split to Support His Petition. 

 

The Court should also deny the petition because the petitioner has not identified a split of 

authority on the question he has presented.  Pet. at 1-8.  In fact, he has not cited a single federal 

court of appeals decision or a single state-court decision holding that state courts are 

constitutionally required to shoehorn an Atkins intellectual-disability claim into an improper 

procedural vehicle.  

III. The Tennessee Court of Criminal Appeals’ Decision Rests on Independent and 

Adequate State-Law Grounds. 

 

The Tennessee Court of Criminal Appeals did not reach the merits of the petitioner’s 

Eighth Amendment claim because it determined that the claim was time barred under state law.   

It is well established that “[t]his Court will not review a question of federal law decided by a state 

court if the decision of that court rests on a state law ground that is independent of the federal 

question and adequate to support the judgment.”  Coleman v. Thompson, 501 U.S. 722, 729 (1991).  

“In the context of direct review of a state court judgment, the independent and adequate state 

ground doctrine is jurisdictional.”  Id.  Moreover, principles of comity require federal courts to 

defer to a state’s judgment on issues of state law.  Bradshaw v. Richey, 546 U.S. 74, 76 (2005) 

(“[A] state court’s interpretation of state law . . . binds a federal court . . . .”).  This Court, therefore, 

lacks jurisdiction to review the state court’s determination of its state-court procedural vehicles.  

The Court should thus decline petitioner’s invitation to second-guess the Tennessee courts’ 

decisions regarding a state statute of limitations, the continued existence of state common-law writ 

in Tennessee, or the cognizability of the claim under a state rule of criminal procedure.   
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The Tennessee Court of Criminal Appeals’ application of the state coram nobis statute of 

limitations is an independent and adequate state-law ground.  See Coleman, 501 U.S. at 749-50 

(holding that a claim barred by statute of limitations in state court is an independent and adequate 

state-law ground that results in the procedural default of a federal habeas claim unless the petitioner 

can show cause and prejudice to excuse the default).  The Court lacks jurisdiction to review the 

state-law determination. 

The same should be true for the state court’s decision on the continuing vitality of the state 

writ of audita querela or on whether a claim is cognizable under Tenn. R. Crim. P. 36.1.  Whether 

a state common-law writ continues to exist or has been rendered obsolete by other state writs or 

by state statute is surely a state-law question reserved for the state courts.  As such, the 

determination that audita querela no longer exists in Tennessee is an independent and adequate 

state-law ground.  The Court should reach the same conclusion regarding the question of whether 

an Atkins claim is cognizable under the very limited purview of Rule 36.1.  See Burket v. Angelone, 

208 F.3d 172, 191 (4th Cir. 2000) (a claim found not to be cognizable by a state court under state 

collateral review was an independent and adequate state-law ground), cert denied 120 S. Ct. 2761 

(2000).  The Tennessee courts’ decisions rest on independent and adequate state-law grounds not 

reviewable by this Court. 
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CONCLUSION 

 The petition for writ of certiorari should be denied. 

Respectfully submitted, 
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