_ IN THE -
SUPREME COURT OF THE UNITED STATES

" LACOYA WASHINGTON,
' Petitioner,

VERSUS

UNITED STATES OF AMERICA,
_ R_espondent :

On Petition for a Writ of Certioruri tothe
United States Court of Appeals for the Fifth Circuit

PETITION FOR A WRIT OF CERTIORARI

~ MOTION FOR LEAVE TO PROCEED IN FORMA PAUPERIS

j Pursuant to Supreme Court Rule 39 the Petltloner LACOYA WASHINGTON by and
' through her court-appomted attorney, requests that the Court grant her leave to proceed in forma |
' pauperzs In support of ﬂ’llS Motlon the Petitioner avers that o |
L |
Petitioner is unable to afford the cost of representaﬁon in this .ma.tter.'.
. . _
 Petitioner proceeded below in district court and on appeal with court—appomted counsel

appomted pursuant to 18 U.S.C. § 3006A.
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 Because of her cohtinuin'g inability to afford co.unsel,' and porsuant to /8 US.C. §30064,

. undersigned 'counsell represents the Petitioner in her petition before thie Cdﬁrt |

o WHEREF()RE the Petmoner LACOYA WASHINGTON by and through undermgned_
counsel respectfully requests that she be alIowed to proceed in forma paupens w1thout payment .
of ﬁhng fees or servrce of notice fees and for such other rehef as the Court deems Just and proper

Respeotﬁllly subrmtted this 8th day of October, 201 8
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 QUESTIONS PRESENTED FOR REVIEW

' Whefher there was sufficient évidence pféSented at trial to convict Lacoya Washington

- of the sex trafficking crime.

Wh_ethér the Honorable Trial Court erred in denying Lacoya’s Motion t.Q Sever thé. '

_Trial. o

o Whether Lacoya’s sentence was unreasonably excessive.
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Hono.rable S. Maurice Hick.s, Jr.
Chief United States District Judge,
Western District of Louisiana
. 300 Fannin Street o
Shreveport, LA71101
-Ijhited States Fifth C‘ircuit:
: Honorable Barksdale Southw1ck and Higginson
Uhited States Court of Appeals, Flﬁh Circuit
- 600 S. Maestri Place
© New Orleans, LA 70130
])_efend_ants _—_Appellants:

Ms. Lacoya Washington Mr. Tyrone Larry Smith

Register No. 18075-035 Register No. 18085-035
"FMC Carswell United States Penitentiary
Fort Worth, TX 76127 Adelanto, CA 92801

Attorneys for Defendants — App_ellants:

Joseph W Greenwald i r A Mr. Joseph S. Woodley
7591 Fern Avenue Suite 1901 ' 400 Texas St., Ste. 400
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—Attorney for Lacoy Washmgton -Attorney for Tyrone Smith

_ Attorneys for the Government Appeliee
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SUPREME COURT OF THE UNITED STATES
~PETITION FOR WRIT OF CERTIORARL

. Pe_t'iti'oner respectfully prays that a writ of certiorari issue to review the judgment below. '

OPINION BELOW

ThellC)‘pi'rlion of the United States Court 6f 'Appezﬂs for the Fifth Circuit is set for_‘th at
Appendix A.. | |

The Opini_on'has been designated for pﬁblication but.is not yet reported.

JURISDICTION )
On Jul;lr. 13, 2018, the United States Court of Appe_als for the Fifth Circuit issued its |
Opinion affirming the Distriét Court’s Judgment. Appx. A, |
No Petition for Rehearing Waé filed.
This Court has jurisdiction pursuanf to .28 US.C. § 1254(1).

The Petition for Writ of _Cei_’tiorari_i_s due by Octobe_r 11, 2018. )

CONSTITUTIONAL AND
STATUTORY PROVISIONS INVOLVED

Stafutory provisions listed in Table of Contents. -
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STATEMENT OF THE CASE
LAl | | Brief overv.iew of the case: |
Lacoya Washrngton (herelnafter referred to as “Lacoya”) and Tyrone L. Smith
3 (heremafter referred to as “Tyrone”) were jointly rndrcted for Sex Trafficking of Chlldren by
- Means of Force, Fraud or Coercion, in v1olatron of I sUSC §] 591 (a) (] ) & (b)(] ) & (2)
Tyrone was also charged Wrth one count of Coercron and Entrcernent in v1olatron of p) 8 US C.
_ _.§2422. _ C
| -. The evrdence e.stablishe(.i that Tyrone met and forrned a relationship wrth BR, a 15 lyear-

old female, from Converse Texas. At the time, Tyrone was temporanly resrdmg with Lacoya
and her four chrldren 1n Shreveport Loulslana Tyrone and B.R. met on the somal medta app
“Plenty of Flsh ” |

Somet1me in mid-June of 2015, B.R. agreed to travel to Shreveport to meet Tyrone _.
' [There was varyrng and conﬂrctlng testimony on exactly how and when B.R. arrived in
Shreveport ] Upon amvrng in Shreveport, B.R. and Tyrone both stayed at Lacoya 8 apartrnent

After arriving in Shreveport B.R. started prostituting herself at the behest of Tyrone A |
profile account was created on “Backpage.com”, an onlme classrﬁed web31te to elicit customers.
Over the course of a few weeks, two hotel rooms were rented where the 111ega1 actlvrty occurred.

On July 7, 2015 law enforcement agents conducted an underc.over operatron targetrng
) prostltutron in the area. Agents made contact with B.R., usrng the Backpage com account to set |
up a “date” at the Moonrrder Hotel. Upon arriving at the hotel and drscussrng the cost of
services, the undercover agent 1dentrf1ed himself as law enforcernent and spoke w1th B. R. At
| first, B.R. claimed she was 19 years-old, then admitted to being 15. |

Further investigation revealed the room at the Mo.onrider_Hote_I vv‘ae rented_by' _Laco.ya. :
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_ After obtaining this informatiorl' ofﬁcers went to Lacoye.’s plaee of employment, Comfort I_nn,
and found her Tyrone and Lacoya’s boyfrrend (Lawarren Luolous) Lacoya adrnltted that B.R.
had been staymg at her apartment admrtted rentlng two hotel rooms for Tyrone and B R., and |
- admrtted knowmg that B.R. Was prostltutmg herself while in Shreveport Throughout all
| proceedmgs, __Lacoya denied intentionally aiding in the prostitution of BR.
| | B Lacoya’s Motion to Sever: |

: Prror to trral Laeoya ﬁled a Motlon to Sever arguing that she would be unfalrly
prejudrced by bemg tried w1th Tyrone The basis for the Motion was two-fold: 1) the spill-over
effect of being tried with her co-defendmt, and 2) the volatﬂe and erratic beh_avmr exhrbrted by
Tyrone during the pre-trial prdceedings. The Motion was inrtially grarrted. Thereaffer, both
Lacoya and Tﬁrdne waived their right to a jury trial and the Governrrrent oo_nse_nted to have the
matter heard before the trial court.

‘The Government then filed a Request for Reconsideration of Severance, arguing since the
jury was waived, the risk of prejudlce to Lacoya was eliminated. Lacoya filed an Opposmon |
restating her objections to berng tried with Tyrone. Agreeing with the Government, the Trral
Court rescinded the Order, finding that in light of the conversion to a bench trral,_ the severance
no longer warranted. |

As outlined in detail below, Lacoya subrnits i‘r was reversible error to_rescind_ the
Severance Order in that_ she was unfairly prej odioerl by having to defend herself at trial wrth
Tyrone. | |

C. Bench Trial:

At trial, the goﬁemment first called the law enforcement agents who conducted the sting
operation. Shreveport Police Ofﬁcer Frankie Miles explained his role as the undercover agerrt, |
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. and:testiﬁed that he made teleﬁhone codtactl With B.R., after locating helj _oh the Backpage_
W_ela_e_ite. The two. arranged .a meeting for later_ that day and agreed upon a price. After :éome
- confueioa over which hotel B.R was at, O_fﬁcet Mile.s_arri\.red. at the'Moonrider Hotel, where B.R..
..told him.to she was in roorh 216. Upon arriving at the hotel Ofﬁcer Miles noticed two black
'males and a Chlld seated in a car in the parkmg lot After entermg the room and a brief
conversatlor_l regardmg sex, the arrest signal was glven and Ofﬁcer Miles identified hlrnaelf
Oftl_cer M1les then left_the Mo_om1der Hotel and went to the C_omfort Innlto 1nterv1evlf Lacoya.
Uﬁon et_iteting the.'Comfor_t Irln, _Ofﬁcer l\/liles identified Tyroh_e and Lawarren Lucious as tll_e
t_wo nlen who".were previously parked at th.e Moonrider. All three individqals were arrested and
- taken into eustody. |
| -Aﬂ_er a few other law enforcement ofﬁoers testiﬁed, the gove_rnrﬁent called Nathan
Yockey, an employee of Backpage.com, who testified that Lacoya s email address
AL acoyaWashmgton@yahoo com) was used to create the Baekpage proﬁle The proﬁle was
| created and first posted on Sunday, July 5, 2015, at 7:39 p.m. [The telephone used to create the
proﬁle belonged to Tyrone and was in B.R.’s possessmn at the time of the sting operation. |
Kosha Shah was called by the govemment who testified that she was the previous
| m'anager at the Plantation Inn and that on July 2 2015, a room was rented i m the name of Lacoya
; Washmgton Norm Shum, the general manager of Moonnder Hotel testtﬁed that on July 6,
2015 room 216 was rented in the name of Lacoya Washmgton
' BR was called to the stand and testiﬁed that in_the summer of 2015, she met Taz on the
| ?‘Pleoty-of—Fish” social app and ran-away fron’l home to meet hitrl. B..R. suffers from |
psychological problems, including bipolar and anxiety disorder, and admitted uéing crystal meth
prlor to coming to Shreveport. B.R. identified herself as “Allie” and told Taz that she was 19
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' years old B R. described arrlvmg in Shreveport by Greyhound bus sometime in June with a
- Walmart bag contammg a T -shirt and make up She testrfied that Lacoya plcked her up from the :
bus statron ina red Cadlllao and took her to the apartment
B. R testrﬁed that, at the 1nstruct10n of Tyrone she immediately started prostltutlon B.R. |
' stated that Lacoya was not present when this oecurred and d1d not know about it. B. R descrlbed '
creating the baokpage aeeonnt_on Taz’ p_hone and posting pictures of herself that sh_e_took_ at _Taz’
' oornrnand. B.R. did state that Taz texted .sorln_e p.ietures of her t_o Lacoya to _see’ if she (BR.)
loohed good. BR. initially testifre_d that the nurpoée of the pictnrea. was not communicated 1o
Lacoya, but late_r st'ate_d that Taz and Lacoya con_versed reg_ar_ding the backp_age account.. B.R.
- testified Ithat Laeoya was aware of the illegal acttyity and parti.cipated_ in various ways. |
The_Goyernrnent _next called Shelley Anderson, Chief Deputy with the Bossier City
. Marshai’s O_fﬁce, as an expe'rt in the area of computer forensics. Chief Deputy Anderson
yeriﬁed _that' some of the pictures of B.R. had been sent to Lacoya, then explained her
_ '.'eooperation_with defense expert D. Wesley Attaway. .
| _Lastly,' the Government called Chris Plants, Special Agent with the FBI, _who testified to
| 2 ﬁrst meeting BR. .at _the Moonrider Hotel on July 7, 2015. After interviewing. Tyrone, Agent
~ Plants talked with Lacoya, who told him that Tyrone had been staying at .her apartment for about
one month Lacoya further told Plants that approximately two weeks pr.ior_, a young female -
. Showedup at her houlse and had been staying there with Tyrone. Lacoya admitted that ahe knew
- .t'he young femaie was prostituting while in Shreveport. Lacoya further admitted that she had |
purchased rooms for Tyrone and B.R. on two separate occasions. |
After verlfylng all exhibits were in evidence, the Government rested and Lacoya orally
.moved fora judgment of acquittal, which was denied by the Court:
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Durlng Tyrone s case-in- chlef 1t was established that the cellular telephone found on
B.R. at the Moonrider Hotel onJ uly 7th was conﬁscated at approxrrnately 9:40 a.m., and
thereafter rematned in the custody of law enforcement.
| | Tyrone next called Wesley Attaway,la certified comp.uter forenmc examiner, Who
'tesuﬁed .regardlng mformatmn found on the cellular telephone after it was se1zed by law
enforcement on the day of Tyrone s arrest. Mr Attaway testified that his 1nspectton of the
K I_ sub] ect phone revealed rnultrple telephone calls, text message exchanges and web act1v1ty
'. .occurnng on the phone frorn 8: 40 a.m., until 8-9 p.m., on July 7. Mr. Attaway found incoming
i ':calls mlssed calls and outgomg calls on the phone.
| Lastly, Tyrone recalled Chief Deputy Anderson to the stand, who confirmed that it
' appeared the cellular telephone had been used throughout the day of July 7™, after be1ng placed
in pol1ce cus_tody.
" In her case-in-chief, Lacoya took the stand in her defense. At the time of trial, Lacoya
' was thirty-three yea'rs old, with four'children, ranging in age from 2 to 17. She described leaving
: high school af_t_er_the tenth grade and Working in hotels and casinos most of her adult life.
L.a_co'ya testiﬁled that BR was at her apartment the first time they met. At the time,
) Lacoya was working six days_a week at the Comfort Inn. Lacoya was told that B.R. was there
Vrs1t1ng Tyrone for a few days Because B. R had no clothes to wear, Lacoya shared her
Wardrobe W1th her Lacoya descrlbed her relattonshrp with B.R. as d1stant and denied havmg any
invo_lyement wlth creating the backpage account. - |
hacoya admltted renting the room for Tyrone and B.R. at the Plantation Inn, so the
coupI.e could be alone. No illegal_ activlty occurred in Lacoya’s presence. She further admitted to
rentlng the room at the Moonride_r Inn becau_se she was the only person with an identification
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card a hotel requrrement Lacoya descrlbed requestmg a room .next to the pool $0 her chlldren
~“coutd swim. There is no evidence of prostitution occurring during ﬂ'].lS time perlod | |
Lacoya admitted that at some point she becam'e aware that B.R. was pro_strtuting,_but L ..
' denled part1c1pat1ng or famhtatmg the 111ega1 activity. | |
: Aﬁer the Government $ Cross- examrnatlon Laeoya faced questromng from Tyrone |
Lacoya reit_erat_ed that she 'Was not present and did not.facrht_ate the prostltutron and Tyrone _
eSsentrelly confirmed that Lacoya Was not involved. . |
- ,T_h_e__Court next direc_ted questions to Lacofa, meinly about her interactions with B.R.
Shetrara Wash'mgton was last called. She is Lacoya’s sister and testiﬁe_d tha_t she had
never seen Lacoya ina red Cadlllac the car r BR. clarmed Lacoya was drlvmg when she [Lacoya]
p1cked her [B R] up from the bus station. She also confirmed that the room at the Moonrider
| Hote1 was r_ented s the kids could swim.

D. The Verdict;

After the close of evidence, a P'o.s.t-Trial Motion for Acquittal was orally made and denied
by the Court Thereaﬁer with reasons stated on the record the Trral Court found Lacoya guilty
as charged Spec:lﬁcaﬂy, Lacoya was found gurlty of Sex Trafficking of a Child by Means of
: Force Fraud or Coercion, in Vlolatlon of J 8 US.C. §J 59] (b)(] ).

E. The Sentence

-On .T anuary 9, 201 7, the Court convened for sentencing. The Pre-Sentence Report made |
the followmg ﬁndmgs which were addressed by the Court
26, Base Offense Level: 34 (Defendant did not objec)
27. | Specrﬁc Offense Characteristics: Pursuant o USSG §2G1.3(b)(2)(B), as the defendant
: otherwise unduly influenced the minor to engage 1n prohibited sexual conduct, 2 levels

are added. (Objection overruled)
6



'28. . Specific Offense _Char.acterist_i'cs: Pursuant to USSG §2GI1.3 (b)(3)(B), as a comput__ef

- was used in the instant offense to solicit a person to engage in prohibited sexual conduct
" with the minor, 2 levels are added. (Objection overruled) e '
29, S'pecific' Offense Characteristics: Pursuant to USSG §2G1.3(b)(4)(4),as the

- offense involved the commission of a sex act or sexual contact, 2 levels are

added. (Defendant did not object) o ‘
~ The Court ado'pted the findings of the Pre-Sentence Report, Which stated the s_tétutory

_imprisonmem:_ of fifteen y'eéfs'to life, and calculated Lécoya’s Offense Level at 40 and Criminal
History at I (202 to 365).

. The Court thefeafte_r senténced Lacoya to a term of imprisénmc_:_nt of 292 months.



REASONS FOR GRANTING THE WRIT
Washington asserts there a_i‘e compelling reasons_fof the Ur.lit.ed_ S’t_ates Supreme Co_urt to
grant her _Peﬁtion for Writ of Certiorari. . :
. The .eVi.dehc‘e preseﬁ;téd ai trial was insufﬁcienj: to support the ve;dicf;
| The Motioﬁ to Sever shéuld have'beeﬁ' granted; and

The sentence is unconstitutionally excessive.



 SUMMARY OF THE ARGUMENT

A The evidence presented at trial was insufﬁcient to support the _verdic_t.

The evidence at trial estabhshed that Lacoya associated herself with Tyrone and interacted
w1th B. R. The group spent time together did thlngs together and 1nteracted with one another

| However, Lacoya submlts that her actions were legal in nature, that her otherw1se mnocent
conduct” has been used to prove that she “knowmgly” part1c1pated in a crime. Lacoya submits

| that her actrons were legal i in nature and that the ev1denced failed to prove that she had the

3 _“shared criminal intent” with Tyromne to proetltute B.R. |

B | Lacoya s Motion to Sever should have been granted
Because of the Defendants varymg levels of involvement and drffermg culpeblhty and

because of Tyrone’s erratic behavior, thelr cases should have | .

remained severed for trlal At trial, there was damaging ev1dence of Tyrone’s abuswe treatment
of B.R. There was test1mony of “car dates and other illegal act1v1ty that did not 1nclude Lacoya.
There was testimony of physical and verbal abuse that did not involve Lacoya. Desplte this
being a bench trial, it was unfairly prejudicial for Lacoya to be tried with_Tyrone.

- C. Lacoya’s sentence is unreasonably excessive and constifutes cruel and unusual
punishment. = ‘ ' o ' '

Lacoya’s Seritence of 292 months imprisonment, almost ten years over the statutory .
mihimlim_, 18 unreasohable and should be reduced. In light of all the circumstances, such a

sentence constitutes cruel and unusual punishment.



ARGUMENT

A ’i"h_e eVidenee presented at triai was insufficient to snp_port the verdict.

i | Sta_n_dar_d of Review: | | |

.L'aco_ya.moved for aequittal .at the close of the Government’s case and at the close of
eridenoe. This C_ourt'revie\ifs th_e District Coirrt’é denral of Defendant’s moﬁons for vaﬁittal de
" novo, applylng the same standard as the dlstrrct court in revrewrng the sufﬁmency of ev1dence
| ._ Unll‘ed Srares v. Payne, 99 F. 3d 1273 (5th Cir. 1996) The standard of review for a sufﬁcneney
clarm is “Whether any reasonable trier of fact could have found that the evidence establlshed the
~appellant’s guilt beyond a reasonable doubt.” Umted States v. Jaramlllo 42 F 3d
920 (5™ Cir. 1995)(citing Jackson V. Vzrgzma 443 1U.8.307 (1 979)) This Court eon31ders “the |
- evidence in the light r_nost favorable to the [G] overnment with all rea_sdnable inferences and
credibility choices made in snppo_rt of the verdict.” United States v. Jones, 133 F.3d 358 (5" Cir.
1998). | o

ii. Lacoya did not “knowmgly” or “intentionally” assist in the prostitution
of B.R.

Lacoya respectfully .submirs the evidence as to her involvement with the crime was
1nsufﬁcrent to support the guilty Verdrct

In order to convict Lacoya asa prlnclpal to the crime of Sex Trafﬁoklng, the Government :

needed to prove the followmg elements:

1) That Lacoya knowingly recruited, harbored transported prov1ded obtamed or
maintained B.R., by any means; :

2) That Lacoya committed the acts knowing or in reckless disregard of the fact that
means of force, threats of force, fraud, coercion, or any combination of such means,
would be used to cause B.R. to engage in a commercial sex act; and '

3) Lacoya’s acts were in or affected interstate commerce. 18 U.S.C. §J 591; 2.68 Fifth
Circuit Criminal Jury Instructions.
10



The Government 8 theory was that Lacoya “arded and abetted” Tyrone in the prostrtutron of
BR. Therefore to sustaln a conv1ctton the Government needed to prove, infer alia, that Lacoya

del_ibe_rat_ely asso_ciat_ed her'self in some way with the crime and partlc1pated in the cr_nmnal

yenture,-vtfiﬂ_l the intent to bring about the

crirne. 18 US C. §2; 2.04 Jury Ihstracrions.

| .. -_The Fifth Circuit Jury Instrucz‘zons explain the terms as such
| “To. assoclate w1th the cr1rn1nal venture” means that the defendant shared the crnnlnal intent
of the principal. . This clement cannot be estabhshed if the defendant had no knowledge of

the prmcipai’ s criminal venture.

“To participate in the crlmmal venture” means that the defendant engaged in some
afﬁrmattve conduct desi gned to aid the venture or assist the prmcrpal of the crlme

' 'In the present matter, the lacklng element in the Government’s case is Lacoya’s criminal
1ntent From the time of her arrest to the present, Lacoya has been open and cand1d about her
i_nvo_lve_r_nent in this matter. As discussed below, .she did deliberately associate herself with
Tyrone and (unknowingly) participate in a criminal yenture. However, ahe did not do so with the
1ntent to commit a crime. She did not have the reqtnred shared criminal intent.

At trial, the testimony proved and Lacoya admltted to allowmg Tyrone and B.R. to stay at
her apartment and that she did interact with them socrally ‘She rented the hotel rooms, drove
| Tyrone and B.R. around town, socialized with them, all normal acts which are not crnnmal in
' nature. At trial, the Government used Lacoya’s . “otherwise 1nnocent conduct to prove that she
f‘knowingty” participated in the criminal Venture. .Lacoya did. not cornrnit these acts with the
_intent_to commit a crime,. she did not intentionally assist or participate in the prostitution of .B.R._
.Lacoya admitted that at some point she became aware of \yhat yvas going on and did nothing
to stop it. However, her failure to protect B.R. is not equivalent to intentionally assisting in the

11



crime. Lacoya s_u_bm_its that the aotrons she took inthis matter were done for ieéal puri)osgs and -
that she d1d not intentionalh,r assist in the cor_nmilssi_on of this crime. |
B. I;acoya’.s Mot_ion to Sever shonld have ‘be_en ;gran_t__ed.;
i Standar_d of Review: | |
The denial of a motion to sever is re\riewed for abuse of discretion. United States A T homas,
.627 F. 3d 146 (5th Crr 2010) To demonstrate the d1str1ct court abused its drscretron “the |
defendant bears the burden of showmg speerﬁc and cornpelhng prejudlce that resulted inan
_ unfalr trial...” Id., 157. Reversal is warranted only if the defendant “1dent1ﬁes specrﬁc events
during trial and demonstrates that these events caused him substant1a1 prejudme »Id.
ii. Lacoya was unfairly prejudiced by being tried with Tyrone.
Rule ] 4 of the Federal Rules of Criminal Procedure provides that a court may grant a
| severance of defendants when it appears that a defendant will be prejudiced by a Jomt trial. Fed
R Crim P 1 4 To justify severance of co-defendants the movant must show that he would
suffer specrﬁc and oompelhng pre]udlce against which the court is unable to prov1de protectron
such as through a hmrtrng instruction, and that this prejudice would result in an unfarr trial. U.S.
'. V. Kaufman 858 F.Ed 994, 1003 (Sﬁ’ Cir. 1988)(citing U.S. v. Toro, 840 F.2d 1221, 1238 (Sth Cir.
' 1988))' see also Us.v. Lewzs 476 ¥.3d 369, 383 (5™ Cir. 2007)(citing US. v Sudeen, 434 F.3d
' 384 387 (5th Cir. 2005) “A district court should grant a severance under Rule 1 4 only if there is.
a senous rrsk that a _}01111: trial Would compromise a specific trial rlght of one of the defendants or
.. prev.ent the jury. frorn maklng a rehable judgment about guilt or innocence.” Zafiro, 506 U.S. at
539,113 8.Ct. 933.
In the present case, Lacoya was unfairly prejudiced by being tried with Tyrone. Thronghout
the whole proceeding, Tyrone displayed disruptive and erratic behavior. He fired two lawyers

12



.and represented hnnself at trial He was dlsrespectful to the Court and w1tnesses He rnade :
constant ob] ections and argued with the Court. The acrimonious env1ronment he created made it
nnpossﬂaie for Lacoya to get a falr trial She was placed ina disadvantageous posmon because
_of hlS bad behavmr | o | |

Because Lacoya was unfairly pre]udlced by having to defend herself throughout the
proceedings 1nc1ud1ng tr1a1 Wlth Tyrone a severance was warranted.

C. Lacoya ) sentence is unreasonably exeesswe and constltutes cruel and unusual
pumshment : '

i. Standard_ of Review:

: The questicn p'.re_sented 1s Whether the District Court’s sentencing decisions Were reasonable .
under a plain error standard of rei}ieiN. This Conrt nr_ay correct the sentencing determination if
(D there is error {and in light of Book_er,. an__“unre_asonabie” sentence equates to a finding.of
er_r'cr); (2) it is plain; _andl (3) it affects substantial rights. United S_tates v. Olano, 507 U.S. 725,
113 S.Ct. 1770, 123 IL.Ed.2d 508 (1993). “Moreover, Rule 52(b) leaves the decision to correct
the forfeited error within the .siound discreticn of the court of appeals, and the court should not
. exercise.that .discretion unIess.th'e error “serieu'sly affect[s] the fairness, infegrity or public
| renutation of _jndiciai proceedings.”” Unifed Sz‘qtes v. Peltier, 505 F.3d 389 (5™ Cir. 2007).
| ii. Lacoya’s sentence is unreas'onab.le and should be reduced.

Lacoya’s sentence of 292 rnenths imprisonment is procedurally and substantively

’ 'unreasonable and constitutes cruel and unusual pumshrnent under the Eighth Amendment. This
Court W111 reV1eW constrtutronal challenges de novo. United States v. Whaley, 577 F.3d 254 (5th
Cir. 2009) “The E:ghrh Amendment has been read to preclude a sentence that is greatly
disproportionate to the offense because such sentences are cruel and unusual.” United States v.

Thomas, 627_F.3d 146 (5" Cir. 2010).  © 13



Lacoya submits procedural error O'Ccurred. when the District Court accep_ted the_speciﬁc
offense eharacteristics of (D undue influence and (2) use ofa computer to increas'e her offense E
level Lacoya submlts that the ev1denced falled to prove that she unduly 1nﬂuenced B. R to
| engage in prostrtutlon At trlal B R. testlﬁed that Tyrone forced her 1nt0 prostltutlon ina scheme |
| to' make money; Lacoya was not a part of that plan. Likewise, the ev1dence faﬂed to estabhsh

that Laeoya used a computer to entice, encourage offer, or sohc1t a person to engage in .

- prohlbrted sexual conduct with a minor. At tr1al there was testrmony of two soeral medra apps

(1) “Plenty of Flsh” which was used by Tyrone to meet B.R.;and (2) the “Backpage account
‘the classrﬁed ad website used to sohclt custorners B.R. testiﬁed that the Backpage account was
- set up wrthout Lacoya S knowledge Because Lacoya had no 1nvolve1nent with a computer or
.':computer serv1ce the specrﬁc offense charactenstlc was not Warranted Assuming it was error
.to apply the two spe01ﬁc offense characterlstlcs Lacoya s offense Ievel decreased to a 36,
makr_ng her s_ent_encmg range 188—235. |

.. Lacoya further submits the sentence is substantively unreasonable because it is greater than
: --.'necessary to affect the purposes of sentencmg See 18U S C. §3553(a)(adv1smg sentencing
._-courts to “nnpose a sentence sufﬁcrent but not greater | than necessary to comply with the
: gp_eci_ﬁc purp_ose:s’.’ of 18 US.C. §3553 (a)_(Z)).. The sentenoe_ls 11k_ew1se substantlvety
_' 'unrea.SOnable_ in tight of her of‘r;ense conduct. While not'on the same tevel or to the same extent,
.Lacoya:was a Victirn of ’fyrone as well. |

Based on the foregomg, Lacoya respectfully submlts the sentence is unreasonably excessive

; and under the c1rcumstances constrtutes cruel and unusual pumshment

14



~ CONCLUSION
 Based o.n._thr;.: fdregoing, TLacoya réspectfully su%bm._ifs: _
. (1) Th@i the __eyidence_Was in_sufﬁcicnt .to sﬁstai_n the vefdict;
(2) Thaf the Motion to Sever shéﬁid have bé_én grantéd; and
(3)'.That the sentence is unreasonably e.xce.ssive'... _ |
Fof the abévc—enurﬁera_féd i:_e_g;s.ons, Lacoya ﬁrajfs this Hono'rablle. Court gj:antzthe
Petitién.fqr ert of .Cel"‘tiorari', and ultimafely ﬁraca&é her conﬁic_tion _and/ or 'se_;nter_lc'e_,_ _a_nd_ remand

 the case for trial, or in the alternative, for such relief as to which she may Justly be enti_tled.

RESPECTFULLY SUBMITTED,_

GREENWALD LAW FIRM, L.L.C.

M g
os€ph W. Greenwald, Jr. _

" Louisiana Bar Roll #25402
7591 Fern Avenue, Suite 1901
Shreveport, LA 71105
(318) 219-7867
(318) 219-7869 (Fax)
ioey@shrevenortlawver_.com

ATTORNEY FOR PETITIONER
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No.

' . : IN THE '
SUPREI\IE COURT OF THE UNITED STATES

- HALSTON M. SMITH,
A I_’_et_itioner,

VERSUS

UNIT ED STATES OF AMERICA
Respondent

, On Petition for a Writ of Certiorari to the |
United States Court of Appeals for the Fifth Clircuit

' PETITION FOR A WRIT OF CERTIORARI

CERTIFICATE OF SERVICE

I, Joseph W. Greenhvald, Jr., the undersigned counsel, hereby certify that on this 8™ day of
) October,.201 8, one copy of the Petitio_n for Writ _of C'erhorari and Motion for Leeve_Te Proceed
In Forma Pauperis in the above—entitled.case Vha's delivered to T‘“‘CdEX for.next day delivery to ’the

Solicitor General of the United States, Room 5614 Department of Justice, 950 Pennsylvama
.Avenue N.W., Washmgton D, C 20530 0001 and was e- maﬂed to the Ofﬁce of the Solicitor
' Generai at SupremeCtBnefs@usdo; gov. and one copy was hand delivered to Assistant U.S.
Attorney, C. Mlgnonne Grlffing, 300 Fannin Street Ste. 3201 Shreveport LA 71101 and was e
'malled to Griffing. Mignonne@usdoj. gov_. |

I further certify that all parties _re.quilr.ed to be served have been served.
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- RESPECTFULLY SUBMITTED,

" GREENWALD LAW FIRM, L.L.C.

: }6seﬁ>h W. Greenwald, Jr.

- Louisiana Bar Roll #25402.
7591 Fem Avenue, Suite 1901
Shreveport, LA 71105

(318) 219-7867

(318) 219- 7869 (Fax)
1oev@shrevenortlawver com

'ATTORNEY FOR PETITIONER
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IN THE UNITED STATES COURT OF APPEALS
A FOR THE FIFTH CIRCUIT o

United States Court of Appeals
Fifth Circuit

No. 17-30065 " FILED
S | July 13,2018
UNITED STATES OF AMERICA, o byew Cayce

- Clerk
“Plaintiff - Appellee
V. _ | -
TYRONE LARRY SMITH, also known as Marques Stewart, also known as
Tyrone Letron Smith, also known as Tyrone Latron Smith, also known as
Tyrone L. Smith, also known as Troy Green, also known as Antoine Lavell

~ Franklin, also known as Michael Mummadd also known as Taz; LACOYA
. WASHINGTON,

Defendants - Appellants

Appeals from the United States District Court
for the Western District of Louisiana

Before HIGGINBOTHAM, JONES, and GRAVES, Circuit Judges.
~ PATRICK E. HIGGINBOTHAM, Circuit Judge: |

Defendants Tyrone Smith and Eacoya Washington were convicted of sex
t_rafficking involving a fourteen-year-old girl. On appeal, Washington
- challenges the sufficiencjz of the evidence against her, the denial of her motiofl :
for severance, and the reasqnableness of her sentence. Finding no error, we
AFFIRM her conviction. Smith challenges the sufficiency of the evidence
against him, the denial of his motion to suppress,' and the denial of his motion
to reassert his right to counsel. We find that the district court'erred n denying '

Smith’s motion for counsel. We REVERSE his convictions.



- No. 17-30065
In the summer of 2015, Tjrrone Srnith resided vﬁth_Ladoya Washingto_n -
.and her four children et Weshington’s apartrnent in 'Shreifeport,_ Louisia_na. o
.Du-ring'th_isf ti.me, Smith rnet BR., a fourteen—yeer-old from Texas, on the
_ | dating website Plenty of Fish. The relationsh.ip moved to texting and telephone |
calls. B R. told Smlth that she was nineteen. Smlth suggested that B R ‘come
| to Loulslana and hve Wlth him, and B. R. agreed. _
e In June 2015 B.R. took a Greyhound bus to Shreveport. B. R test1f1ed '
that Washlngton plcked her up at the bus station and the two met Smith at |
the apa_rtrnent. S_hortly aft_er her a_rrlval, Smith told _B.R. “there’s Someone
:outs_ide Weitin'g and _you'pretty much need to go to the cer, have sex with him,
get -.money,'a_nd come inside” B.R. testified that when she objected, Smith told
her that if she refused, she would “get in trouble for it.” She_said that after the
ine_'ident Srnith_told her “[t]his is what you’re going to be .doing from now on.
You better. he okay with it.” Smith arranged similar “car dates” three or four
fimes. | |
_ Srmth later instructed B.R. to take photographs on hls cell phone some
of which he sent to Washington. Smith used the photographs to create an
.' online' advertisement for prostitution on the’Website Backpage com. He paid.
| for the ad with a prepa1d gift card bought with Washmgton s money Smith
used Washlngtons email address and his phone number B R. claimed that
'Srmth and Washmgton collaborated on the text of the ad. The next day, Smith

. posted a second ad using his own email address. '

o _B.R. testified that when men responded to the ad, Smith or Washington
toId her What to charge. B.R. estimated that she had sex with six men who
responded to the ad She testified that Washington or Washlngton 8 boyfrrend
drove her to the motels to meet the men. Washmgton also paid for the motel
rooms, using money that Smith gave her from customers. B.R. testified that

2



No. 17-30065
after a customer left they would “keep [the room] for the nlght” and “drink
| [and] do coke.” Washmgton provided the cocalne _ . _
On July 6, Smlth and B.R. got 1nto a f1ght because she had locked hnn
._ 'out of the hotel room. Sm1th slapped B.R. and told Washmgton to leave the

room The flght contmued B.R. sald she wanted. to leave and locked herself in

the bathroom Smith entered the bathroom and hit B.R. approx1mately three o

" times W1th a closed fist. e then got his gun threatened su101de and pointed
the gun at B. R The two eventually calmed down and Went to sleep
On July 7, Shreveport Pohce Department Offlcer lVllles dlscovered the
“online ads, suspected that B.R. was a minor, and{.jarranged a sting op_eratmn.l
Miles called'the listed number to set up a meetiné. When they arrived at the
‘hotel, SPD officers detained B.R., who told them that she was a minor, that
' Sm1th was her pimp, and that he had beaten her. Officers searched the room
_ and found Smlth’s telephone the prepaid gift card, and a loaded gun.

Officers learned that the_room was rented under Washmgtons name,
located her, and t_ook her into custody where she made a statement.
Washing_ton told the police she believed B.R. continued to 'engage mn
' prostitution because she.vvas. afraid of Smith. Officers also located Smith"' vvho
prowded a Statement where he admltted that he had met B.R. online and that
he knew she was havmg sex with adult men in Shreveport

Sm1th and Washmgton were charged with sex trafficking in violation of |
' 18 U S.C. § 1591(a)(1) & O)Y(1—(2). Smith was also charged W1th 1nterstate
_ .'prostrtutmn by coercion of entlcernent under 18 U.S.C. § 2242 Sm1th and
Washlngton were ]omtly tr1ed ina three-day bench trial. As explalned in more
detail below, Smlth proceeded pro se. Washington was represented by counsel.

' Both were cohvicted as charged Smith received a 384-month sentence

for Count landa concurrent 240 month sentence for Count 2. Washlngton was

sentenced to 292 months
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On appeal Washmgton challenges the suff1c:1ency of the evidence against
her the district court s denial of her motion for severance “and the_
reasonableness and constitutionality of her sentence.

Washlngton argues that the government provuled 1nsuff1c1ent ev1dence )
that she 1ntent10nally ass1sted or part1c1pated in traffrcklng BR.1 She admlts |
.'-:'_that she part101pated in a series of * ‘otherwise innocent conduct” 1nclud1ng
rentlng the hotel rooms dr1v1ng Smith and B R. to hotels and somahzmg Wlth
~ them. She further concedes that ° at some pomt she became aware of What was
go1ng on and did nothing to stop 1t ” but argues that ‘failure to protect B R 18
- not equwalent to intentionally assisting in the cr1me

“When a defendant challenges a bench-trial conviction on suffl(nency of-
the-evidence grounds, we focus on ‘whether the finding of guilt is supported by
: substantial evidence, i.e., evidence suffioient'to justify the trial judge, as the
trier of fact, in concluding beyond a reasonable doubt that the defendant is

- guilty.”? In doing so, "_‘[W]e ‘should not weigh evidence, nor should [we]

! Washlngton was conv1cted under 18 U S.C. § 1591, which criminalizes sex trafficking
of 2 minor and sex trafﬁcklng by force, fraud, or coercion. To show a violation of Section 1591,
the government must prove the following elements:

- (1) that the defendant knowingly recruited, enticed, harbored, tranSported
: prov1ded obtained, or maintained by any means [the victim];

(2) that the defendant committed such act knowing or in reckless dlsregard of

the fact that means of force, threats of force, fraud coercion, or any combination

of such means, would be used to cause the person to engage in a commercial

sex act [or that] the person had not attained the age of 18 years and would be

caused to engage in a commercial sex act; :

(3) that-the defendant’s acts were in or affected interstate [or] foreign

comimerce.
FrrrH CTRCUIT PATTERN JURY INSTRUCTIONS (Crlmlnal Cases) Offense Instruction
No. 2.86 (2015) (internal punctuation omitted). :

* United States v. Tovar, 719 F.3d 376, 388 (5th Cir. 2013) (quoting United States v,
Esparza 678 F.3d 389, 392 (5th C1r 2012)) (some internal quotation marks omrtted)

4



'~ No. 17- 30065 |
determme the credibility of witnesses.”? Instead ‘we must ‘vView aII evidence
in the hght most favorable to the government and defer to all reasonable'
. .mferenoes by the trial court.”4 L | _ I_
The reoord is replete with ev1dence of Washlngtons 1nvolvernent At |
- trial, the govern_ment presented emdenoe that W_ashlngton perrnltt_ed Smith to
- use her money and email address to post an o.n'.li'n.e prostitution advertisement
Washlngton allegedly approved the ad’s text and some of the photographs
Accord1ng to B.R. Washmgton told her how much to charge customers drove .
- her to meet chents and obtained the hotel rooms. Washington denled many of
'the_s_e _c_la:_tms at trl_al, however, the tr1_a_1 court made clear that it found
| Wash_ington"s i_nnooent explanations “noncredible,” _a_nd there is ample
',e_v'i_denoe su]oporting her knowing _invol'vem_ent'. ' o E
Washlngton also contends that the district court erred in trylng her
alongs1de Smith. We review the denial of a motion to sever for abuse of
dlSCI‘etIOIl 5 “The threshold for finding such discretion to have been abused .
18 espemally high When the trial is to be to the court rather than a Jury 76 “[T]he
'defendant ‘oears the burden of showmg speolflc and compelling prejudlce that

resulted in an unfarr tr1a1 and such pre]udlce must be of a type agamst Wthh

~ the trial court was unable to afford protectlon 7 Washmgton ‘is entitled to

| reversal .only if [s]he identifies specrfm events durlng trial and demonstrates

that these events caused [her} substant1a1 pre]udlce

-3 Id. (quotmg United States v. Turner 319 F. 3d 7 16 720 (5th Cir. 2003)) (alteratlons
in orlgmal) '
: 4 Id, (quotmg United States v. Mathes, 151 F. 3d 251, 252 (5th Cir. 1998))
5 United States v. Thomas, 627 F.3d 146, 156 (5th Clr 2010).
8 United States v. Cruz, 478 F.2d 408, 414 (5th Cir. 1973).
7 Thomas, 627 F Sd at 157 (1nterna1 quotatlon marks omltted)
g8 ld. - . . .
' ' 159



No. 17-30065 | | |
L Before tr1al Washmgton filed a motion for severance argulng that her - |
llnvolvement in the crime was m1n1mal and expressmg concern that she
| rlsk[ed] being punlshed for the alleged acts of Mr. Smith.” The tr1a1 court
_orlglnally granted this motion, and recons1dered its rullng after the parties
later agreed to a bench trial. Upon recons1deratlon the d1str1ct court found
" that severance was. “no longer warranted ”9 ) | e o
Washmgton now argues that she was unfa1rly pre]uchced by be1ng trled
alongmde Sm1th because “[t]hroughout the whole proceedmg, [he] dlsplayed |
d1srupt1ve and errat1c behav1or and [t]he acr1mornous enmronment he
created made it 1mposs1ble for [Washlngton] to get a fair trlal ” We find no
abuse of d1scret10n here. Washmgton does not 1dent1fy spec1f1c events” that
caused su‘ostantlal preJudlce 10 Instead she alleges only general “d1srupt1ve ;
and “erratic’ behavmr The mere fact that a co- defendant proceeded pro se does ..
not, on its own, create a sermus r1sk that a 301nt trlal would compromlse a
spec1f1c trial right of one of the defendants or prevent the [factfmder] from
making a reliable Judgment about guilt or innocence.”!! ThlS 18 part1cularly

- true where, as here, the case was tmed to a Judge creatlng an espec1ally high”

threshold for abuse of d1scret1on
Finally, Washington challenges her sentence as procedurally,

. substantwely, and const1tut1onally unsound First, she contends that the court

9The court specifically stated that it was “fully able to control any courtroom outbursts
by Smith and the potential for spill-over prejudice i is eliminated,” that “one trial [would] serve

judicial economy and obviate the need for the minor v1ct1m to testify in two separate trials,”
and that Bruton is 1nappl1cable to bench trials.
1 Thomas, 627 I.3d at 157.

11 United States v. Tarango, 396 . ad 666, 67273 (5th Cir. 2005) (quotmg Zafiro v.

United States, 506 U.S. 534, 537 (1993)). See, e.g., United States v. Mikolajczyk, 137 F.3d 237,

241-42 (5th Cir. 1998) (finding no. abuse of dlscretmn in refusmg to sever where some .
defendants proceeded pro se) :

e
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comrmtted procedural error when it applied two- level enhancements for
“undue 1n_ﬂu_en(_:e and “use of a computer.” Next, she clalms her sentence i8
slibstantively unreasonable. Finally, she argues ‘that her sentence is cruel and
unusual pumshment Vlolatlve of the Elghth Amendment. | _ _

: Washmgton s PSR ass1gned her a base offense level of 34 with four two-
level enhancements, resulting in a total offense 1eve1 of 42. With a crlmmal
hi_sterj level I, this resulted in a Guidelines range of 360 months to life. At
senten_cing, Washington objected to three of the e_nh_anc.ements.._The court
granted'Washington’s objection to an obstruction of justice enhan'cement; but
1t __applied tWe-le_vel enhancement_s for undue inﬂnenceand_nse‘. of a eomputer
.s'er\ricel These adjustments lowered Washingten’s offense level to 40 and her
Gmdehnes range to 292 to 365 months The court then sentenced Washmgton
to 292 months.

“This court reviews a sentencing' decision for reas_onableness using a two-
step process. First, the court determines Whether the district court comrnitted
any significant procedural error. Under the first step, this court reviews the
d_istrict court’s interpretation or application of th_e "sentencing guidelines de
no:v'd and .its factual findings for clear error. .If there is no procedural .error or .
the error is harmless this court then reviews the substantlve reasonableness_
of the sentence 1mposed for abuse of dlscretlon 712
1. |
The Sentencmg Guldehnes 1mpose a two level enhancement When a
part1c1pant in the criminal activity “unduly 1nﬂuenced a rnmor to engage in
| prohlblted sexual conduct.”!3 This enhancernent applies where “a partlclpant s

influence over. the minor compromised the volunta_rmess of the minor’s

12 Umted States v. Groce, 784 I'. ad 291, 294 (5th CII‘ 2015) (1nternal citations and
quotation marks omitted).

B U.8.8.G. § 2G1.3(b}2)(B).
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behaVior ” and there is a rebutt'ahle' presumption that such inﬂuence occurs )
When the part1c1pant 18 at least ten years older than the minor victim.** To
| apply a sentencmg enhancement the court must f1nd facts supportlng the
enhancement by a preponderance of the evidence.’s _

) Washrngton argues that the evidence failed to pr0ve she unduly
- .-influ.enced B.R. to engage in pros'titution She concedes that' Smith did so but
| claims she was “not a part of that plan.” The district court did not err in
applylng thlS enhancement First, as the court noted the rebuttable
: presumptron applied due to Washington’s age, and she dld not. offer anyr
ev1dence to rebut that presumptlon Second, the record contains ev1dence to
support the district court 8 flndlngs that Washmgton was actlvely 1nvolved m. |
.thls entlre matter, beginning almost immediately upon [B R]s arrival to
Shreveport and that she exerc1sed undue 1nﬂuence over B.R.

2.

The Gu1de11nes authorize a two-level enhancement ‘when the offense
involves “the use of a computer or an interactive computer service to . . . entice,
- encourage, offer, or solicit a person to engage in prohrbrted sexual conduct_wjith -
the minor.”16 - | |

~ Washington argues that this enhancement should not apply because she _
personally “had no 1nvolvement with a computer or computer service.”
However, the computer use enhancement can apply even where the defendant

was not the one d1rect1y sohcltlng customers 17 Moreover the dlstrlct court

“. S S.G. § 2G1.3(b)(2)(B) cmt. n.3(B)

15 United States v. Anderson, 560 F.3d 275, 283 (5th Cir. 2009)

B 1.8.5.G. § 2G1.3(b)(3)(B). L

17 See, e.g., United States v. Pringler, 765 F.3d 445, 455 (5th Cir. 2014) {upholding the
computer use enhancement where a defendant purchased a computer, showed his girlfriend
how to use the webcam feature, and ‘knew of [his glrlfrlend] 8 use of the computer for
advertlsmg [the Vlctlm] 8 semces”)

g
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found that Washlngton was involved in a Jomtly undertaken criminal
ac_t_lVlty, a_ flndlng which is supported by the record. Because of that,
Washington is responsible for all reasonably foresee_able “acts and or'n.issions of
y others”' within the scope of the criminal activity taken in furtherance of the

-.'crlmmal activity.’® As the district court noted at sentencing, the record

L supports the conclusion that Smith operated a Backpage com account to entice

_ people to engage. in sexual conduct with BR., a mlnor Given Washlngton s
partlclpatlon in the joint undertakmg, the district court did not errin app1y1ng
- the computer use enhancement to Washmgton S sentence

Because we find no procedural error in Washington’s sentence we turn
~ next to its substantlve reasonabieness 19 Washmgton argues that her sentence
18 substantwely unreasonable because it is greater than necessary to [e]ffect -
the purposes of sentencmg and “in light of her offense conduct.” Washlngton
also states that “[she] was a victim of [Srmth] as well.”

The district court sentenced Washington to 292 months, which was at
the bottom of her Guidelines range. A sentence w1th1n the properly calculated
Guidelines range is presumptwely reasonable.20 To ov_ercome this
presumption, Washington must demonstrate that “the district conrt
improperly cons1dered a factor, failed to take into account a factor, or made a
clear error in balancing the factors 21 She has not done so here

| 4
Lastly, Washington claims that her _sentence. is cruel and unusual

punishment, and thus unconstitutional, relying on the same arguments as her

18 See UU.5.S.G. § 1B1. 3(a)(1)(B) ' T
19 Groce, 784 F.3d at 294 (internal citations and quotatlon marks onntted)

20 United States v. Tuma, 738 F.3d 681, 695 (5th Cir. 2013)
2 1d. at 695.

9
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| reasonableness claim, Elghth Amendment challenges are generally reviewed
' -'de novo, but because Washmgton ra1ses ‘her Kighth Amendment challenge for

the fII’St t1me on appeal, it reviewed for plam error.?? - L _
The E1ghth Amendment ° has been read to preclude a sentence that is
greatly dlspropor_tlonate to the offense, because such sentences are ‘cruel and
: n_'1_1_1.1sua_{1.”’.23 Yet _this court has held that it will not “sub'stitute its judgment for
that of the legislature nor of the se'ntencing court as to the appropriateness of
- a partmular sentence and thus successful Elghth Amendment challenges to
pr1s0n term lengths W1ll be : rare oL _ '_ _
When faced w1th an Eighth Amendment challenge ‘this court first
makes a threshold comparlson of the grav1ty of the offense aga1nst the severlty
- of the sentence Only if we determine that the sentence 1s grossly
| d1sproport10nate to the offense will we compare [the défendant’s] sentence to
sentences for snmlar crimes in this and other jurisdictions.”?3 |
' Washlngton s conviction stems from her part1c1pat10n in the sex
trafficking of a fourteen-year-old child. The Supreme Court has upheld a forty-
year sentence and $20,000 fine for possess‘ion. and distribution of
_approxim_atelj} nine ounces of marijuana.?® Based_on that benchmarli; we find
that a 292;m0nth sentence for involvement in child sex trafficking does not rise

 to the level of cruel and unusual punishment.

22 United States v. Helm, 502 F.3d 366, 367 (6th Cir. 2007). On plain error review, a
defendant must show: “(1) there was legal error, (2) the error was plain, (8) the error affected
[the defendant’s] substantial rights, and (4) the error seriously affected the fairness,
integrity, or publie reputation of judicial proceedings.” Id.

- 22 United States v. Thomas, 627 F.3d 146, 160 (6th Cir. 2010).
24 Jd. at 160. See also Solem v. Helm, 463 U.S. 277, 290-91 (1983) (“[Olutside the
context of capital punishment, successful challenges to the proportionality ef parficular

. sentences will be exceedingly rare.”) (internal quotation marks omitted).
25 Thomas, 627 F.3d at 180.

26 Hutto v. Davis, 454 1J.8. 370, 370 (1982) (per curiam).
10

10



No. 17-30065
L |
We now turn to Smith’s argument that the __distriot court violated his ._
Sixth Amendment right_t'o counsel. At Smi_th’s initial appearanoe, he was
rlepresented Iby counsel from the Office of. the Federai Public Defender. Smith
'.subsequently filed a pro se motlon to termlnate the representatlon The
: mag1strate judge termlnated the appomtment due to an 1rrecon011able
onﬂlct between Smlth and his counsel demed Smlth s IIlOtl()Il to proceed pro . |
se, and appomted Joseph Woodley, now appellate counsel, as substltute
.counsel The maglstrate ]udge held that Smlth could reflle his motlon “i]f, after
spendmg a reasonable amount of time Wlth Mr. Woodley dlscussmg his case,
[he] still 1n51sts on representlng hunself >
- Smith later reflled his motlon to proceed pro se, and the magistrate ]udge
'_ ordered a Faretia hearmg At the hearing, the mag1strate judge told Smlth that
_ this was “a terrible idea” and Warned him: “You can’t come in on the morning
of trial when .-a -jury 18 sitting there and go, I changed my mind, dJudge ... 1
decided I can’t do it,” because then we'll think you're just doing it for delay
- purposes.” The maglstrate judge then granted the motion and appomted
Woodley as his standby counsel o
On the mormng of trlal Smith filed a Motion to Reassert nght to
Counsel, cla1m1ng that he could not “adequately defend [him]self in this
matter due to the complex1t1es of the case” and * the psychological toll that
this case has taken on [him].” In support of his motion, Smith argued: -

I have a motion rlght here to — Defendant’s Motion to Reassert
Right to Counsel. This situation has become a lot [sic] complex
than I actually ever thought it would be, and I don’t — I don’t —
don’t think that I'll be able to adequately represent myself here

# In doing so, the court reminded the defendant that “the charges against him in this
matter are very serious and . . . he may be subject to an extensive term of imprisonment.”
Therefore, “the court strongly suggest[ed that Defendant allow Mr. Woodley to serve as his
counsel throughout the remamder of the proceedings.”

11 R
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today or to even be emotionally detached to put myself in a position
- to be able to represent me to the point to where I can question
~ people without offending this Court.28 T don’t want to offend the
court, and: I know that my emotions will pretty much offend the
“court if 'm directly questioning or anything. I just want to reassert

my rlght to counsel and | Want to termmate my pro se motion, you
know - _

The court asked Smith Whether he was askmg for a contmuance and
' Smlth rm_trally responded 4f that’s what it takes.” The district cou_rt_ask_ed for
o eler'ification, saying: “i’m-not putting words in'yourfrnouth. My qeestibn to yo'u:.
_ :_ar;e you aski_ng for a con_tin_uanee on the basis that you no longer wieh_to 7
repres_e'nt_'yoursielf, :after a full hearing and-gra-nﬁ:i_rig_lof that moﬁon‘?” Smith
“said yes, The government objected “to any corrtinuance ” |
_ ;The court began to rule on the motlon statmg

'At this particular point in tlme standby counsel has been
appointed for you and is available to you throughout the course of

" this. Simply because on the day of the trial you attempt to
manipulate the judicial process . . . by then telling this court that
you no longer wish to represent yourself —

'Smlth selzed on the mention of Standby counsel statmg

'_ Actually, Your Honor, T mean, I've written several letters to Mr.
- Woodley. He, I'm pretty sure, can tell you that I've written several

 letters to him explaini_ng to him that this is becoming
overwhelming for me and that it’s becoming a real problem
because I'm not able to adequately represent myself the way I
wanted to represent — that I thought I would be able to. I —1Ijust
won’t be able to represent myself adequately, and I'm asking to
reassert my rlght to counsel :

28 ThlS was after he had been Warned about offendmg the court and the possﬂnhty of .
sanctlons - ‘

12
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The court replied, “I understand your reassertlon of your right to counsel It’s
denied at this t1me We will proceed to trial. You have standby counsel Who _
has been appomted and been with you the entire time.” |

The court later ruled on the written motion, stating that it “believe[d]
that [the motion] [was] nothing more than an attempt 10 delay the trial of .t__his
case.” The court then read transcripts from Smith’s Fdretta hearing Where the
magistrate judge had warned about the risks of self- representatlon The court
concluded that “[1]11 thls partlcular instance, the defendant s rnotlon to reassert
his r1ght to counsel is cons1dered to be nothmg more than an attempted delay
tactic, and this matter will proceed to trial’ o o

- On ~appeal, Smith contends that this denlal Vlolated This S1xth

Amendment rlght to counsel “In all cr1m1na1 prosecutlons the accused shall
enjoy the rlg.ht .. . to have the Assistance of Counsel for his defense.”? The
right to counsel “occupies an elevated status among fundamental
constitutional rights.”30 A defendant. may waive this right and proceed pro se
if he chooses Once he does so, “our Court has held that ordinarily the waiver
can be Wlthdrawn and the right to counsel can be reasserted 73L

The post waiver rlght to counsel 18 not unquahfled 32 We have held that
a defendant is “not entitled to choreograph Speclal appearances by counsel, or |
repeatedly to alternate his position on counsel in order to delay his trial or

_ot_herw1se obstruct the orderly administration of )ustlce.”33 At the same time,

2118, CONST amend. VI,

% United States v. Pollani, 146 F3d 269, 274 (5th Clr 1998) (01t1ng Gideon v,
Wainwright, 372 U.S. 335, 342-43 (1963); Powell v. Alabama, 287 U.S. 45, 68 (1932)).
31 Id. at 273.

32 “Of necessity, the rlght to reassert a previously walved rlght of counsel has its
boundaries.” Id.

3 United States v. Taylor, 933 F.2d 307, 311 (5th Cir.’ 1991) (1nterna1 citations and
quotation marks omitted). See also Pollani, 146 F.3d at 273 (“[A] pro se litigant may not abuse
his right [to counsel] by strateglcally requesting special appearances by counsel or by

13
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a tria1 court must .haye some basis for concluding that a defendant is
attempting to delay or obstruct the proceedings.34 And to be sure, the dis‘trict
conrt understandably frustrated may have had reason to believe that Smith’s
prlmary motive Was to delay his trlal—an outcome that Would have affected
not only his own trial, but also that of his co- defendant

But a ceurt must also determlne Whether appomtmg counsel W111 require
delay In Unzted States v. Pollam we ‘held that even where a- defendant 18

v1g0r0usly attemptlng to delay the start of tr1a1 ” a dlStI‘lCt court st111 cannot

o deny h1s motlen to be represented by counsel w1th0ut reason to think that the

representatmn Weuld 1mpede ‘the orderly admlmstratlon of ]ustlce % In .
Pollani, we reversed a dlstrlct court’s denial of a pro se defendant 8 motlon to
substltute counsel four days before trlal 36 The motlen came after Pollam had
fired two lawyers, elected to proceed pro se, and then retained counsel and
sought a continuance and_ a substitution of counsel.?” The district court, d_enled
the continuance, and Pellani requested “that [the lawyer] s.t'il'l be available to
represent [him] as eeunsel” and said they would “just have to do a lot of
- cramming” in the four days until .trial 38 The court denied the motion to. '
substitute counsel. On appeal, we upheld the court’s denlal of the contlnuance -
but we found that the court erred in denying Pollani’s motion to be represented

by his chosen. counsel.?® We distinguished Pollani’s situation from a scenario

repeatedly altermg his position on counsel to achieve delay or obstruct the orderly
administration of justice.”).

34 Cf. Taylor, 933 F.2d at 311 (fmdmg no support” for dlstrlct court’s refusal to allow
the defendant to re-assert the right to counsel where there is “no suggestion whatever that
[he] was attempting to abuse his rights to achleve some miischief, or that granting his request
would have interfered in any way with the calendarmg of his sentencmg”)

% Pollani, 146 F.3d at 273 :

% Id. at 274.
31 Id.
3 Id. at 271,
 Id. at 274.
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. Where “the defendant was only deprived of exercising | the rlght to counsel ina
_ partlcular way which would un]ust1f1ably delay the trial process.”40 In domg
s0, we specnflcally held that if “no delay [is] requ1red for [a defendant] to
IBXQI'CISG his rlght” to be represented by counsel rather than himself, then the |
defendant shall have “the option to be represented by counsel to the extent that
he [can] do so Wlthout 1nterrupt1ng the orderly processes of the court 741
Pollam is plam in its teaching that a d1strlct court can deny a motlon
seeking appomtment of counsel—including the elevat1on of standby counsel to
trial counsel——when a defendant s unt1mely request would result in delay. But
there is no showing here that this was the crrcumstance The dlstrlct court
focused on Smith’s purpose, finding that the motlon was noth1ng more than
an attempted delay tactic.” Based on that flndrng, the district court was
| ent1tled to deny a continuance to allow counsel to prepare for Smith’s defense.
But Pollam teaches us that when a pro se litigant asks to be represented by
'. _counsel, we are to look at the effect of the requested appomtment or
substitution of counsel. A district court should make the appointment absent
a finding that it “would impede the orderly administration of justice.”
R (7 is not apparent from this record that e_levating standby counsel to
- counsel Wlould'.have generated more del'ay'than Srnith’s u_nskilled efforts to
represent himself, about which Washington complained. As the district court
noted, _sta.ndby counsel was present in the courtroorn. .The record der_nonstrates
_that'.he was familiar with the case, having been appointed to represent Smith
-prior to his Faretia hearmg and hav1ng handled some pretr1al telephone

conferences without Smlth On these facts standhy counsel may have been

10 Jd. at 273.
11 Jd. at 273-74.

15
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pfepared to take over Smith’s defense Without delay. We do not knovs} becaulse'
the d1stmct eourt did not 1nqu1re into standby counsel’s readmess to step in. a2

| Smlth was entltled to representatlon to the extent that standby counsel
could take over representatlon “without mterruptmg the orderly processes of
-the court. ”43 Because the record does not demonstrate that the elevatlon of .
standby counsel to trlal counsel would invariably work a delay and requlre a
"contlnuance we conclude that Smlth was deprlved of a fundarnental
constltut_lo_n_al right, and hls_ convu:_tlons must be ]revers_ed,‘i‘.1 o

. We A_FFIRM _Wa_shingten’s conviction and sente_nce_,'an_d we REVERSE
Smit_h’s cc_)nvictio_ns and .REMAND for further proc_eedings cons_i_st_ent_ with this

opinion.

42 Of course, the Sixth Amendment guarantees Smith’s right to effective assistance of
counsél. Here, standby counsel did not remark on his readiness to take on Smith’s defense.
If standby counsel indicated that he was not sufficiently prepared thig might present a
different case, requiring us to decide whether, as seems implicit in Pollani, a defendant who
files such a motion so close to trial waives any claims based on deficiencies in performance
for want of adequate preparation due to standby counsel’s elevatlon to counsel But that
concern is not presented by the record before us.

48 Pollani, 146 I".3d at 273-74. ' :

44 Because we find that the district court commltted reversible error on this issue, we
need not. address Srmth 8 remalnlng arguments :

16
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EDITH H. J ONES Circuit J udge, concurring and dissenting:
The majorlty today reverses and remands Tyrone Smith’s convictions for
.sex trafflckmg a_fourteen- year old girl and prostltutlon by coercmn or
- enticement because the district court denied Smith’s motion to reassert his

- 'right to counsel on the morning his trial was to begin. Because the district

. _court did not abuse its discretion by denying Smith’s motion, I respectfully

'dlssent (I concur in that part of the opinion whlch aff1rms the eonwctmn of
Smlth S codefendant Lacoya Washlngton ) L _ N

~ As the ma]orlty notes the maglstrate Judge told Smith, upon grantlng
hlS motion to proceed pro se: You can’t just come in on the morning of trlal
When a jury is sitting there and go, 1 changed my mrnd, Judge ... 1 d_emd_ed I
can’t do it beeause then we'll think you're doing it just for delay p.urposes.”
The district court, presented with this e}ract_ situation (in addition to a motion
for the judge to recuse that S_rnith had put to'gethe_r four days earlier),
reasonably determined that Smith was merely attempting to delay the orderly
administration of justice. It was no.t an abuse of discretion for the district
court, faced with these 01rcumstances to deny Smith’s motion. .

The majority cites Pollani for the proposnzlon that a district court abuses ‘
its discretion if it r_efus_e_s a defendant’s last-minute motion to reassert his right
to counsel without a finding that it “would impede the orderly administration
of Justme ” This is at best an overstatement Pollani stated 1n the full text of
the sentence, that * “[ ]he dlStI‘lCt judge did not state- and there is no reason to
think-that [retained counsel] 8 appearance would 1mp_ede the orderly
administration of justice.” United States v. Pollani, 146 F.3d 269,.273 (5th Cir.
1998) (emphasis added). |

Pollani is readily distinguishable from Smith’s case. Pollani reasserted
his right to counsel four days'before_ trial, not on the mo.rning of, and he

17 .
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unequlvocally stated that he WlShed to be represented at tr1a1 by [retained
counsel], even 1f the contmuance was demed " Pollani, 146 E. 3d at 273. Smith
'made no Such statement. Indeed, he did not outrlght request that standby_
counsel step in as trial counsel Smlth explained that he had written letters to
standby counsel in which he cemplalned that he could not adequately
.represent h1mse1f because the process was overwhelming. Further, the dlstmct
court did have reason to thlnk” that standby counsel’s ‘appearance would
1mpede the orderly admlnlstratlon of justice. Although the district court did
1ot i 1nqu1re Whether standby counsel was ready to preceed 1mmed1ate1y, the
ceurt had reason to. beheve that standby counsel Would need at least some

: contlnuance n order to mount an effective defense |
' I also take 1 issue with the majority’s oplnlon to the extent it purports to
read Pollani as requiring that the district court always state on the record
Whet_her_ ep_point_ing new counsel or elevating standby eeunsel will impede the
| ordeﬂy administration of justice. Pollani did not require as much, and we
- should avoid imposing talismanic phrases on the district court when they are

| not needed'._ ._I_Weuld affirm Smith’s convictions.

18
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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF LOUISIANA

. SHREVEPORT DIVISION |
4 .-‘:TUN]TED STATESOFAMERICA - CR!MINALACT!ON NO 15 00184 ouoz
. Q'fVERsus | . e JUDGES MAURICE H!CKS JR e
TYRONE LARRY SMITH (01) - M_AGISTRATE;,JUDGE_ HQRNS_,BY-__ e

R '.',V.I__ACOY_A WASHINGTON (02)

MEMORANDUM ORDER

On June 14, 2016 thrs Court entered a Memorandum Order (Record Document 88)' R “

grantmg Defendant LacoyaWashlngton s (“Washmgton”)motronto severtrlal Atthattrme j S

i both Washmgton and her co- defendant Tyrone Larry Smrth (“Smlth”) were to be trred by_

- 'jia Jury After hearmgs on June 23 and 24 2016 thrs Court granted motrons to walvejury o

_'tnal and both defendants are now. set for bench trrai the Week of Juty 25 2016 See :

o "fRecord Documents 1108 114,

f:._'_, tn Irght of the conversron from Jury tnal to bench trral the Government has now f Ied ‘. |

'. a Motron for Reconsrderatron of Severance See Record Document 133 The basrs of the | f S

':.-"'::"'motron 1s that the rrsk of undue sprll—over prejudroe agarnst Washlngton from possrble_-' -

' % _;_actlons by Smrth in front of ajury has heen elrmrnated as the case wrll be tried by the Court 2 - BRI

L "alone See |d at‘t Washrngton opposes the motron argurng that the sprll -over effect is

not enttre[y elrmrnated Washrngton will be subjected to Cross- examrnatron by Smlth and -

'__'-'j‘--there is the potentlal for Bruton vrolatlons See Record Document 134 at 1-2

The Court f nds that the Government has shown that severance in thrs matter rs no'} D

e Ionger warranted The undersrgned is fully able to control any courtroom outbursts by L

' '.rSmlth and the potentral for splll over pre}udrce is ellmlnated The Court tS also sensmve to_ .' |

19
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i fthe mrnor v1ctrm ln thls matter and holds that one trlal w:ll serve judlcrat economy and R
; fﬂfi_—.’obwate the need for the mmor v1ctlm to testlfy in two separate tnats IVIoreover the Fn‘th'_-,'; S

o ';r".:.‘,_:Crrcmt has held that Bruton is mapplrcabte to bench tna[s See U S V. Cardenas 9 F Sd--f L

1139 1 155 1156 (5th Clr 1993) The Court s prewous baSlS for severance under Rule 14;' :
C is now Wrthout merlt and the Governments Motton for Reconsrderatlon of: Severance""._'
. ‘_:V'(Record Document 133) is. GRANTED The severance order 1ssued on June 14 2016"'.1.-

R _"lf'_r‘r(Record Document 88) IS RECALLED and Defendants Smlth and Washlngton are hereby_ “

—— REJOINED for tnal
| rr |s so ORDERED

THUS DONE AND SlGNED ln Shreveport Lomsrana thls 19th day ofJune 2016

Page 2 of 2 -
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* UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF LOUISIANA

* SHREVEPORT DIVISION
'UN!TED STATES OF AMERICA = CRIMINALACT_EON NO. 15-00184-02
© VERSUS . JUDGES.MAURICE HICKS, JR.
"LACOYAWASHiNGTON P 'MAGI_:STRATE_J_U_DGE HORNSBY -

MEMORANDUM ORDER
Defendants Tyrone Smlth (“Smlth”) and Lacoya Washlngton (“Washmgton )Wer_e
_ 1nd|cted on one count of sex trafﬂckmg a minor in wolatlon of 18 U.S. C § 1591 See_ I_
Record Document 1 Smlth was also lnd|cted on one count of entlomg a minor io travel |n.. o
| m’terstate commerce to engage in |Iiegal sexual ac’nvnty in vaoiatlon of 18 U. S C. § 2422
Seeid. ld The matter is set for jury trial on July 11 2016. | |
Now before the Court is a Motion to Sever Trial (Record Document 52) filed by
| _Washington. She argues that her level of ,involvement in the aﬂeged' crime ie minimal,
_ -'pa.rticularty cOmpared to that of Snﬁth. S_.h—e belieyee she is at _ri:sk for bein_g punished for

--the a!leged ilfegal acts of Smlth !n the motion defense counsel aIso notes thaf _

'Washmgton antends to testify at tnal whtch oou!d prowde damagmg evidence against Smlth R

- and resu[t ina sweanng match between the two defendants Record Document 52—1 at
3 Washlngton maintains that the cumulatlve effect of the crrcumstances set forth above :

' is unfalr prejudice and “to avo[d the splilover effect and any [S]txth [A]me_ndment_ :
: Chalfenges, she requests a severance under Federa_! _Rule of Criminal Procedore 14(a).

Id.

The Government has opposed the motion, ar_guing:the_Was_hington’s claims of
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splllover and d[spanty in evidence lack merit and do not justlfy severance under Rule 14(a)
See Record Document 59. The Government a]so contends that Washlngton is not entltled .‘ _ |
o to a severance S|mply beoause she may suffer from |ncon5|stent or antagomstzc defenses. :
E of her codefendant She must show more than antagonlstlo defenses namely that the
defenses are mutual!y excluswe and irreoon(;llable Finatly, the Government main_t_alns_th_at -
o _any argument of unfalr pre}udloe is mere speculation at this stage |

_Rule 14( a) Standard

Ru[e 14(a) provxdes that [|}f thejomder of offenses or defendants in an 1ndrotment
an’ mformatlon or a consolldatlon for trial appears to pre]udme a defendant or the : |
'government the court may order separate tnals of oounts sever the defendants trlals or
| provrde any other relief that justice requnres F. R Cr.P. 14(a ). ' “Mutua!ly antagomsttc
defenses are not prejudlmal per se.’ Zaflro v. U.S. 506 U S. 534 538, 113 S.Ct. 933 938
(1993). Severance under Rule 14(a) is not required even if prejudice i rs shown. M at
538-“_539. lnst_ea_d:, “the tailoring of the relief to be .granted, if any,” is Ieft o the Sound
| disc‘retion of the distriet court. id. at 539. “When defendants properly have heen joined
under Rule 8(b) a drstrlot court should grant a severance under Rule 14 only |f there is a
senous nskthat ajomt trial would compromlse a specrflctrlal right of one ofthe defendants -
or prevent the.jury from making a reliable judgment about guilt or _innocenc_:e." Id_. _T_h_e'

' Zafrro oourt went on to explam o - |

- Such a risk mlght occur when evrdenoe that the jury should not consrder
- . against a defendant and that would not be admissible if a defendant were -
- tried alone is admitted against a codefendant. For example evidence ofa = -~
codefendant’s wrongdoing in some circumstances erroneously could lead a
jury to conclude that a defendant was guilty. 'When many defendants are
tried together in a complex case and they have markedly different degrees
of culpability, this risk of prejudice is heightened. ... The risk of prejudice -

Page 2 of 4 |

22



Case 5:15-cr-00184-SMH-LH Document 88 Filed 06/14/16 . 1ge 3 of 4 PagelD #: 229

) 3w1ll vary Wlth the facts in each case and dlstnct courts may fmd prejudlce in
. situations not discussed here. When the risk of prejudice is hlgh a district
‘court is more likely to determine that separate trials are necessary, but .
less drastic measures, such as hm|tmg rnstructlons often W|!I suffrce to cure -
'-any risk of pre]udrce :

r\natysrs o
o The mstant motlon was frled in April 2016. Srnce that trme Smrth is proceedlng pro .
"_s.e See Record Document 71 As evrdenced by Smlth s failure to part101pate in the pretnat_ o
o conference the unruly conduct of Smrth is a new isstie thrs Court must consrder in the :
'_ context of Washlngtons request for a severance. See Record Document 87 ~In |
determrmng whether to sever \Nashrngton from Smith, this Court “ must balance potent;at
| prejudlce to [\Nashlngton] against the public interest in jornt trials where the case agalnst' |

each defendant arises from the same general transaction.” U.S. v. Slmmons 374 F. 3d_

313, 317(5th CII‘ 2004). Here, the Courtfrnds that the grounds setforth in Washmgton s
"motron along with Smith’s pro se representation demonstrate clear, specific and

Lo compelhng prejudlce that necessrtates a severance Seeid. This Court beheves that rt wm

" pe unable to afford protectron to Washmgton in the absence of severance See id. The

pre;udrce created by ‘spill-over” is herghtened in this case, as the most lncnmlnatrng
evrdence pertalns to Smrth and hrs propensﬁy for outbursts and disruption, as evrdenced_
' m the May 26 2016 heanng and the June 9, 2016 pretnal conference w1ll Ilke!y carry over
into the tnal of thrs matter. No Jury mstructron can cure this risk of preJudlce Accordmgiy,

Washlngton S Motion to Sever Tnal (Record Document 52) is GRANTED

Page 3 of 4
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IT IS SO ORDERED

THUS DONE AND SIGNED in Shreveport Lourstana thls 14th day ofJune 201 6

TR

o S MAL}RICE H]CKS J‘R
UNiTED STATES DISTRICT .}UDGE

Page 4 of 4
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APPENDIX D



UNITED STATES DISTRICT COURT
- WESTERN DISTRICT OF LOUISIANA .
SHREVEPORT DIVISION

o '7‘:*:'r*****-k‘k*:’r?'.-*v’:**a‘n’r**:'::'r:‘::’:**-k':'nk******-k*:’n’:*‘.’r:’:v:*:‘n’:*:T:-.’:*:h’r-k'k****#*****************k

UNITED STATES OF AMERICA CRIMINAL No. 5-15-CR-'00134-_03 .
_VERSUS T DISTRICT JUDGE HICKS
LACOYA WASHINGTON‘ S MAGISTRATE JUDGE HORNSBY |

o MOTION TO SEVER TRIAL

NOW INTO COURT through the under51gned counsel comes Lacoya Washmgton _ '
',defendant herem who pursuant to Rule 14(a) of the Federal Rules of Crlmmal Procedure and ;
. -the United Statos Constltutlon respectfully moves this Honorable Court to sever the defendants
| trialrfor the following reasons_: | |

1
. . -_ Th1s matter is cufrent_ly set for trial on july Ii, 2016.

-_Lacofa Washmgton and Ty'r_o-'n_e _Smitn ntlefe indicted together on one. count of sex
- trafﬁ'ck.ing-of achlld by fotce, fraud or coetcion. Tyrone Smith was also chatged “dtn_one count - |
- of COE:I__‘C.ié)n and enticem.ent._ [Doc. .1]_- - |
- | . 3.

- Lacoya Washtngton submits that her le\tel ofi mvoltrement in the alleged ornne was

m1n1mal partlcula:rly compared to that of Tyrone Smlth At trial, Ms. Washmgton risks bemg
_ pumshed _for_the alleged acts of Mr. Smith. Therefore, Ms. Washlngto_n requests that her case be '

severed from Mr. Smith for trial purposes.
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4,
Lacoya Washmgton intends to test1fy at trial, which eould prov1de damagmg ev1dence |
) agalnst Tyrone Smlth As such Ms. Washmgton submits it would be in both defendants best

- 'mterest to sever the case for trlal

WHEREFORE Defendant respectfully prays that the Motlon to Sever be granted and :_ o |

K hat Lacoya Washmgton be tr1ed separate and apart from Tyrone Srmth

| Respectfﬁily S_u_bmiﬁed, }

By: - s/ Joseph W. Greenwald., Jr.
: Joseph W. Greenwald, Jr.
- LA Bar No. 25402 .
~ 3341 Youree Drive, Suite 112
- Shreveport, LA71105
Telephone: (318) 219-7867 .
- Facsimile: (318)219-7869 -
- Jwg]r@greenwald law.com -

' -ATTORNEYFOR DEFENDANT -

7 CERTIFICATE _ | ' '

| I HEREBY CERTIFY that on this 19“’ day of Aprﬂ 2016 a copy of the above and
_-Ifoeegomg Motmn to Sever Tr1a1 was ﬁled electronlcally w1th the - C1e1k of Court usmg the. o
CM/ECF systemn. Notice w111 be sent to counsel of record via the Court’s electromc ﬁhng

system.

'8/ Joseph W, Greenwald, Jr.
Joseph W. Greenwald, Jr.
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' 'UNITED STATES DISTRICT COURT
WESTERN DISTRICT or LOUISIANA

SHREVEPORT DIVISION

g ************‘***-:é-.Je'*****=r=-;:**x*************x**************a*#*********a******_****_.. U

| UNITED STATES OF AMERICA  CRIMINALNO.5:15-CRA00184-02 -

”-'-"_VERSUS © . DISTRICT JUDGEHICKS -~ =
| LACOYA WASHINGTON N '.MAG’ISTRATE JUDGE ﬁoRﬁsBY_ o

‘:’:**:’c****:’:***********’kk********:’::ﬁr-.’n’:*:':******:’:****:’:*k:’:***********************:’:*** _' .

"MEMOIRANDUM IN SUPPORT OF MOTIQN TO SEVER TRIAL
MAY IT PLEASE THE COURT | R
L I‘ACTUAL HISTORY
Lacoya Washmgton and Tyrone Smlth are charged w1th sex trafﬁekmg ofa chﬂd by
- force fraud or coercion. Mr. Smlth is also charged with coermon and entleement [Doc 1] The :
. Govemment alleges that the two defendants coerced and entlced a mmor Chlld to engage in | |
prostltutlon Ms Washmgton demes any allegatmn that she knowmgly parhmpated in any such .
: aothlty. | ; | |
| To the extent the mmor chlld was coerced or en‘oeed into prostlfdtlon it was doae at the
behest of Tyrone Smlth and not Laeoya Washmgton Ms. Washlngton knew Mr Smith and the E :
_ mmor Chﬂd Who presented herself as Smlth’s 19 year old glrlfrlend but d1d not pam(:lpate in
any er1m1nal act1v1ty | |
To the extent Lacoya Washmgton wﬂl be unfaIrly.preJudwed by hawag to defend herself

at tnal along mth_ Tyrone Smith, she respeetfully mov_es for a severance of the trial.
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IL LAWAND ANALYSIS:
Rule 14 Federal Rules of Crlmmal Procedure: Rehef from Pre_]udlclal Jomder

o f_(a) RELIEF I the Jornder of offenses or defendants in‘an 1ndrctment an o

" information, or a consolidation for trial appears to pre]udlce a defendant or the _
L 'government the court may order separate trials of counts, sever the defendants o
o ‘trrals or provrde any other rehef that ]ustrce requrres o

- (b) DEFENDANT’S STATEMENTS Before ruhng on a defendant $ motron to

* sever, the court may order an attorney for the government to deliver to the éourt ‘
... for in'camera 1nspect10n any defendant s statements that the government 1ntends s
o use as evrdence ' T : :

s Rule 14 of the Federal Rules of Crrmrnal Procedure provrdes that a court rnay grant a.

':‘: severance of defendants When it appears that a defendant w111 be pre]udlced by a Jomt trral Fedi‘» : o

7_: 'R Crtm P I 4 To Justlfy severance of co- defendants the movant must shew that he Would

' '_ suffer specrﬁc and compelhng prejudrce agarnst whrch the- court 1s unable to provrde protectlon R B

' such as through a llmltrng instruction, and that thrs pre]udrce would result in an unfarr trral U S "
| v. Kaufman 858 F Ed 994 1003 (5th Clr 1988)(cztmg US V. Toro 840 F. 2d 1221 1238 (5th C1r .

988)), see also US V. Lewzs 476 F. 3d 369 383 (5th Cir. 2007)(c1tmg U S . Sudeen 434 F, 3d

o 7384 387 (5th Cn: 2005) Defendants ina Jornt RICO trral “occupy an uneasy seat » but the

_ mere fact that “[r]t is dlffrcult for the mdrvrdual to make hrs OWN Case sta:nd on its own Inerrts 1n DS

the rnmds of ]urors Who are ready to beheve that birds of a feather ﬂock together does not -

- Justrfy severance US V. DeCologero 530 F.3d 36, 53 (15t Crr 2008)(quormg Krulewzrch V..

S US 336US 440 454 69 S Ct 716 93 LEd 790 (1949)(Jaclcson J concurrmg)) That 1s

' .“[a] sprllover effect by 1tself is an 1nsufﬁ01ent predlcate fora motlon to sever ” U S .

'Bzeganowskz 313 F 3d 264 287 (™ Cir. 2002). “A drstrrct court should grant a severance under o

Rule 14 only if there isa serr_ous risk that a joint trial would c,omp_rom_lse a specific t_rral_ right of
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- :,j' one. of the: defendants or prevent the Jury from maklng a. rehable Judgment about guﬂt or

| .'_,_.rrnnocence » Zafro 506U s at539, 113 s Ct.933.

An addrtronaI factor to consrder when evaluatrng a severance motlon 1s the Confrontatron -‘,_ I

Clause C’rawfordv Washmgron 541 U8, 36 68, 124SCt 1354 158LEd 2d177 (2004) and - . -

| :”-Bruronv US 391 US 123 88 5.Ct. 1620 (1968) The erth Amendment Confrorrtatron

3 _"_:Clause provrdes that “[1]n all erlmmal prosecutrons the accused shall enJ oy the rrght to be

—_'.confronted wrth the wrtnesses agamst hlm & In Crawford the Supreme Court held that the S1xth i_ﬂ:; S .

- 'Amendment bars the admrssron of testrrnonral hearsay against a crlmlnal defendant unless the |

:, .rwrtness is unavaﬂable and the defendant had a prror opportumty for Cross- exammatron 541 U. S .

& ': at 68 124 S. Ct 1354 For a statement to be “testnnonlal” Wrthrn the meanrng of meford 1t

o : | must have been made “under crrcurnstances wh1ch would lead ¢ an Ob_] ectlve wrtness reasonably to .

R beheve that the Statement would be avarlable for use at a later tr1a1 ? Melendez—Dlaz V.
e -'Massachuserts 556 Us. 662, 129 S. Ct. 2527 2532, 174 L. Ed. 2d 3 14 (2009)(quormg meford L

| 541 US, at52, 1248, Cr 1354)

In the present case Lacoya Washrngton erl be unfarrly prejudrced 1f trred together wrth :- T

; Tyrone Smlth Ms Washrngton subrruts that the 1ncr1m1nat1ng ev1dence wﬂl be dlreeted towards -

Tyrone Smrth however as hlS co- defendant Ms. Washmgton runs the risk of berng punrshed for.'- L

- hrs 1llegal acts Addrtronally, Ms Washrngton mtends to testrfy in her oW defense whrch will

- -be detrlmental to Mr Srnrth’s ease and eould result na swearrng match between the two A
" defendants To avo1d the spillover effeet and any srxth arnendment ehallenges Ms. Washlngton )

_requ_es,ts a séverance of the trial.
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- III._ CONCLUSION . R

| Because of the llkehhood that Ms Washmgton wﬂl be pumshed for the acts of Mr

' Smrth and beeause her testrmony wrll harm Mr Smrth she respectfully requests a severance.of .
Ithe trlal | B | .

WHERBFORE defendant prays that the Motron to Sever be granted and Lacoya S .

. ':Washmgton be tr1ed separate and apart frorn Tyrone Smrth

L :RespeerquySuBrrlitted, o

‘By: g/ JosephW Greenwald Jr
i Joseph W. Greenwald, Jr

LA Bar No. 25402 i

- 3341 Youree Drive, Surte 112
~ Shreveport, LA 71105 - -
Telephone: (318) 219-7867
Facsimile: (318)219- 7869
Jwg]r@greenwald law com

' ATTORNEY FOR DEFENDANT

CERTIFI CATE

L HER_EBY CERTIFY that on thrs 19th day of Aprﬂ 2016 a copy of the above and,‘. S

. foregomg Memorandum m Support of the Motron to Sever Trral was ﬁ]ed eleetromoally wrth the

B Clerk of Court usmg the CM/ECF system Notlce wrll be sent to’ counsel of record via the S

o Court s eleetromo ﬁlmg system

&/ Joseph W. Greenwald.Jr.
Joseph W. Greenwald, Jr, -

30



