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Case Summary

Overview

HOLDINGS: [1]-In her habeas petition under 28
U.S.C.S. § 2254, the inmate did not meet her burden to
prove that the State used its peremptory strikes with the
intent to discriminate against women in violation of
J.E.B. v. Alabama ex rel. T.B. Without showing a
violation of J.E.B., she failed to show that her attorney's
representation was prejudicial when he did not object to
the State's use of its peremptory strikes. Yet, even if she
could show prejudice, she failed to show that her
attorney's representation was incompetent or objectively
unreasonable; [2]-The inmate did not rebut the
presumption of sanity by proving insanity by a
preponderance of the evidence, pursuant to La. Code
Crim. Proc. Ann. 652. At the inmate's trial for the
stabbing murder of her children, the jury had objective
reasons to reject the expert testimony from the four
defense experts.

Outcome
Judgment affirmed.

Counsel: For AMY HEBERT, Petitioner - Appellant:
Letty Spring Di Giulio, New Orleans, LA.

For JAMES ROGERS, WARDEN, LOUISIANA
CORRECTIONAL INSTITUTE FOR WOMEN,
Respondent - Appellee: Joseph S. Soignet, District
Attorney's Office, Thibodaux, LA.
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Judges: Before STEWART, Chief Judge, and
CLEMENT and SOUTHWICK, Circuit Judges. CARL E.
STEWART, Chief Judge, specially concurring.

Opinion by: EDITH BROWN CLEMENT

Opinion

[*217] EDITH BROWN CLEMENT, Circuit Judge:

This habeas case is about a woman who, awaking in
the night to an alleged voice telling her to kill her
children, grabbed several kitchen knives and repeatedly
stabbed her young children, leaving them to bleed to
death. Upon being charged with first degree murder,
she pled not guilty by reason of insanity. The jury found
her guilty but did not sentence her to death. After
exhausting all forms of direct or collateral relief in
Louisiana, Amy Hebert filed a petition for habeas relief
in federal court. The district court denied relief but
granted a certificate of appealability. Hebert raises two
issues before us: (1) defense counsel provided
ineffective assistance by failing to object to the State's
allegedly [**2] discriminatory peremptory strikes; and
(2) a rational jury could not have found that Hebert was
sane at the time of the killings. We affirm.

Facts and Proceedings

Amy Hebert had two children, a nine-year old girl named
Camille and a seven-year old boy named Braxton. In
2005, Hebert and her husband, Chad, separated. In
2006, they divorced after she learned about Chad's
affair with a woman from work, Kimberly. Over the next
year, Chad's relationship with Kimberly became more
serious, and they started to plan a wedding, which was
set for 2008. The children also had been developing a
closer relationship with Kimberly, a fact that Hebert
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observed and resented. Chad began building a new
home, where both children would have their own room.

In the late summer of 2007, Hebert stabbed both of her
children to death at their home in Matthews, Louisiana.
Both children suffered dozens of stabs wounds in the
chest, back, and scalp, and ultimately bled to death.
After killing both children, Hebert placed their bodies in
her bed. She then killed the family dog, made a pot of
coffee, wrote two notes, and attempted to take her own
life. She slashed her wrists until she exposed her
tendons; punctured her [**3] lungs, collapsing them;
and inflicted cuts to her legs, skull, neck, and eyelids.
Then, Hebert lay down in her bed to die beside her
children.

Hebert's former father-in-law discovered this grisly
scene the next morning, and he summoned the police.
When the authorities arrived and entered the master
bedroom, Hebert lifted a large knife and yelled, "Get the
f--- out." The police subdued her with a taser. The
authorities' attempts to resuscitate the children were
unsuccessful. Hebert was taken to the hospital.

The police discovered the two notes that Hebert had
written. The first note was addressed to Chad. It stated:
Monday 8-20-07
Chad,

You wanted your own life. You got it. I'll be damned
if you get the kids, too. Your [*218] ambition &
greed for money won out over your love for your
family. The hell you put us through & | do mean all
of us because you don't know what the kids used to
go through because of course you weren't here.
This is no kind of life for them to live. | sure hope
you two lying alduttering [sic] home wrecking
whores can have more kids because you can't have
these. Actually | hope you can't because then you'll
only produce more lying homewrecking adultering
[sic] whores like [**4] yourselves. Maybe you can
buy some with all of your money you will make from
this house & the life insurance benefits you'll get
from the kids.

The second note, which was addressed to Hebert's
former mother-in-law, stated:
Monday 8-20-07
Judy,
You run from the very thing you support! Monica
pairs up with a married man, becomes a kept
woman & your response is maybe she is in love
with him—so that makes it okay? How stupid! Your
sons have affairs bring these whores home & you
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welcome them all in. | guess its okay for them to
hurt the family as long as it is not you. Well when
you started delivering my kids to that whore,
Kimberly, that was the last straw! To all my friends
thanks for all the help & support you tried to give
me. | love you all, Sorry Daddy, Celeste & Renee |
love you all too.

Upon her arrival at the hospital, Hebert received
treatment for her physical wounds along with mental
treatment from Dr. Alexandra Phillips, a psychiatrist.
Initially, Hebert was unresponsive. A few days after the
children's deaths, Hebert informed Dr. Phillips that she
had been hearing "the words of Satan for a long time."
In response to a question from Dr. Phillips, Hebert said
that "Satan was in the [**5] room and was laughing at
her." Hebert then proceeded to scream, and Dr. Phillips
concluded that Hebert was "completely psychotic" and
prescribed anti-psychotic medicine for her.

The State of Louisiana charged Hebert with first-degree
murder of her children. Hebert pled not guilty by reason
of insanity. A trial was held in Lafourche Parish,
Louisiana.

The jury venire comprised 200 people, 112 of whom
were women. Both parties received 12 peremptory
strikes and two alternate juror peremptory strikes.
Before the final jury was selected, 23 women and 10
men were randomly selected to sit on the jury. The court
struck four men for cause or hardship, and Hebert used
four peremptory strikes on men, which left just two men
on the panel. The State used 11 peremptory strikes and
one alternate peremptory strike against women.
Hebert's counsel did not object. The final jury included
10 women and two men, together with three men and
one woman as alternate jurors.

The jury heard testimony from six experts during the
guilt phase of the trial. The defense called four experts:
Dr. Alexandra Phillips, Dr. David Self, Dr. Glenn Ahava,
and Dr. Phillip Resnick. Dr. Phillips prescribed anti-
psychotic medication [**6] for Hebert after concluding
that she was "completely psychotic" when she claimed
that she saw and heard Satan in the hospital room. Dr.
Resnick opined that Hebert was psychoticl when she
killed her children because she was having auditory
hallucinations in which she heard the voice of Satan
commanding her to kill the children and then commit
suicide to keep the family together. The voice, according

1Dr. Resnick defined "psychosis" as being out of touch with
reality.
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to Hebert, [*219] then instructed her to write the notes
left at the scene of the crime. Dr. Ahava, an expert in
forensic psychology, testified that Hebert was psychotic
and likely could not distinguish right from wrong on the
day of the offense based on her history of mental health
problems and the excessive number of stabs wounds on
the children. Dr. Self, an expert in forensic psychiatry,
diagnosed Hebert as suffering from major depression
with recurrent and severe psychosis. He further
concluded that Hebert must have been psychotic
because "only the most psychotic people attack their
own eyes."

In response, the State called two rebuttal experts: Dr.
Rafael Salcedo and Dr. George Seiden. Dr. Salcedo, an
expert in clinical and forensic psychology, conceded at
trial that Hebert suffered from a psychotic [**7] disorder
but concluded that Hebert was still able to distinguish
right from wrong. In reaching this conclusion, Dr.
Salcedo relied on Hebert's notes, which he opined
revealed the logical mental process of someone seeking
revenge through a retribution killing. Dr. Seiden, an
expert in general and forensic psychiatry, opined that
Hebert was capable of telling right from wrong because
there was no evidence that Hebert exhibited psychosis
before killing her children. He also relied on the notes as
evidence of Hebert's mental state, and he opined that
the line "Sorry Daddy, Celeste & Renee" showed Hebert
understood the wrongfulness of her actions.

The jury returned a verdict of guilty. The jury was unable
to reach a unanimous verdict on the death penalty, and
the court sentenced Hebert to life imprisonment. Hebert
filed a direct appeal to the Louisiana First Circuit Court
of Appeals, which affirmed her conviction and sentence.
Hebert then unsuccessfully pursued habeas relief in
state court. In response to a claim that its peremptory
strikes discriminated against women, the State provided
gender-neutral reasons for using its peremptory strikes.
After exhausting all other avenues of relief, [**8] Hebert
filed a habeas corpus petition in the United States
District Court for the Eastern District of Louisiana. The
district court denied her petition for relief, but it granted
a COA on all issues raised. Hebert timely appealed.

Standard of Review

The Antiterrorism and Effective Death Penalty Act
("AEDPA") prohibits a federal court from granting
habeas relief unless the decision of the state court "(1) .

. was contrary to, or involved an unreasonable
application of, clearly established federal law, as
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determined by the Supreme Court of the United States;
or (2) . .. was based on an unreasonable determination
of the facts in light of the evidence presented in the
state court proceeding." 28 U.S.C. § 2254(d). A state
court's decision is contrary to clearly established
precedent if the rule it applies "contradicts the governing
law set forth in the [Supreme Court's] cases," or if the
state court confronts facts that are materially
indistinguishable from a decision of the Supreme Court
yet reaches a different result. Wooten v. Thaler, 598
F.3d 215, 218 (5th Cir. 2010) (quoting Wallace v.
Quarterman, 516 F.3d 351, 354 (5th Cir. 2008)). A state
court commits an unreasonable application of Supreme
Court precedent if it identifies the correct legal rule but
unreasonably applies that rule to the facts. Id.
(citing [**9] Williams v. Taylor, 529 U.S. 362, 407, 120
S. Ct. 1495, 146 L. Ed. 2d 389 (2007)).

"Determining whether a state court's decision resulted
from an unreasonable legal or factual conclusion does
not require that there be an opinion from the state court
explaining the state court's reasoning.” Harrington v.
Richter, 562 U.S. 86, 98, 131 S. Ct. 770, 178 L. Ed. 2d
624 (2011). A state court's decision does not [*220]
even "require awareness of [the Supreme Court's]
cases, so long as neither the reasoning nor the result of
the state-court decision contradicts them." Early v.
Packer, 537 U.S. 3, 8, 123 S. Ct. 362, 154 L. Ed. 2d 263
(2002).

In an appeal from the denial of habeas relief, we review
legal conclusions de novo and factual findings for clear
error. Perez v. Cain, 529 F.3d 588, 593 (5th Cir. 2008).
We presume the state court's factual findings are correct
unless rebutted by the petitioner with clear and
convincing evidence. Wooten, 598 F.3d at 218.

Discussion

I. Ineffective Assistance of Counsel

Hebert argues that her counsel provided ineffective
assistance because he failed to object to the State's use
of its peremptory strikes against qualified female venire
members in a manner that she alleges was
discriminatory. We apply the legal standard articulated
in Strickland v. Washington when evaluating the
effectiveness of Hebert's trial counsel. 466 U.S. 668,
104 S. Ct. 2052, 80 L. Ed. 2d 674 (1984). Under
Strickland, a petitioner must prove both deficient
performance and prejudice. 466 U.S. at 697. To prove
deficient performance, petitioner must show that her
counsel's [**10] performance "fell below an objective
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standard of reasonableness." Id. at 688. For prejudice,
petitioner "must show that there is a reasonable
probability that, but for counsel's unprofessional errors,
the result of the proceeding would have been different.”
Id. at 694. The issue is whether defense counsel's
representation "amounted to incompetence under
‘prevailing professional norms,’ not whether it deviated
from best practices or most common custom."
Harrington v. Richter, 562 U.S. 86, 105, 131 S. Ct. 770,
178 L. Ed. 2d 624 (2011) (quoting Strickland, 466 U.S.
at 690)).

In the habeas context, attorney performance is
scrutinized under a "doubly" deferential standard. Id.
(quoting Knowles v. Mirzayance, 556 U.S. 111, 123, 129
S. Ct. 1411, 173 L. Ed. 2d 251 (2009)). There is a
strong presumption that defense counsel's strategic and
tactical decisions fell "within the wide range of
reasonable professional assistance." Strickland, 466
U.S. at 689. "A fair assessment of attorney performance
requires that every effort be made to eliminate the
distorting effects of hindsight, to reconstruct the
circumstances of counsel's challenged conduct, and to
evaluate the conduct from counsel's perspective at the
time." Id. Even if the petitioner proves deficient
performance, prejudice is not presumed. See Virgil v.
Dretke, 446 F.3d 598, 607 (5th Cir. 2006).

The Equal Protection Clause prohibits a prosecutor from
intentionally discriminating against a potential juror
based on race or gender. J.E.B. v. Alabama ex rel. T.B.,
511 U.S. 127, 129, 114 S. Ct. 1419, 128 L. Ed. 2d 89
(1994) (prohibiting discrimination [**11] in jury selection
based on gender); Batson v. Kentucky, 476 U.S. 79, 86,
106 S. Ct. 1712, 90 L. Ed. 2d 69 (1991) (prohibiting
discrimination in jury selection based on race). Hebert
contends that her counsel's failure to object amounted
to deficient performance that prejudiced her because
the State's alleged intentional discrimination undermined
the confidence in the proceedings and caused structural
error. If Hebert fails to show that a J.E.B. violation
occurred, however, then she also fails to show that her
attorney's performance was deficient or that she was
prejudiced thereby.

Hebert raised her allegation of ineffective assistance of
counsel for failing to object to gender discrimination on
state [*221] post-conviction review. The state trial court
denied her claim without performing an analysis under
J.E.B. v. Alabama ex rel. T.B., instead simply citing the
State's proffered gender-neutral explanations for striking
the female jury members:
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Of the jurors stricken, there were many sufficiently
gender-neutral explanations for the wuse of
peremptory challenges including: religious, moral or
ethical considerations, self-employed business
owners, jurors with medical or psychiatric problems,
jurors with family members that had psychiatric
problems, one juror who knew [**12] the
defendant, and those jurors that had misgivings
about imposing the death penalty.
The state court concluded that "[tlhe record in this
matter reflects that petitioner's counsel used their
experience and training in the most skillful manner to
properly defend petitioner against the charges." The
Louisiana Supreme Court adopted the trial court's
reasons when denying Hebert's petition.

Acknowledging that the state court addressed her
ineffective assistance of counsel claim on the merits,
Hebert contends that it—and the district court—failed to
articulate the J.E.B. legal framework, failed to consider
relevant facts, and unreasonably applied the law and
facts. As previously noted, a state court's decision does
not need to be thorough or directly address Supreme
Court's cases, "so long as neither the reasoning nor the
result of the state-court decision contradicts them."
Early, 537 U.S. at 8. Thus, the brevity of a state court's
opinion is immaterial.

To determine whether the reasoning and result of the
state court's opinion comport with Supreme Court
precedent, we undertake the J.E.B. analysis as it is
relevant to Hebert's ineffective assistance of counsel
claim. The J.E.B. framework employs the same
analysis [**13] as a Batson claim. See J.E.B., 511 U.S.
at 144. The petitioner must present a prima facie case
that the state discriminated on the basis of gender
during the jury selection. See Reed v. Quarterman, 555
F.3d 364, 368 (5th Cir. 2009). This step becomes
"moot," however, "[o]Jnce a prosecutor has offered a
[gender]-neutral explanation for the peremptory
challenges and the trial court has ruled on the ultimate
question of intentional discrimination[.]" Hernandez v.
New York, 500 U.S. 352, 359, 111 S. Ct. 1859, 114 L.
Ed. 2d 395 (1991). If the State articulates a gender-
neutral reason for striking the jurors in question, the
court must determine if the petitioner has met her
burden to prove purposeful discrimination. See Reed,
555 F.3d at 368. "[A] finding of pretext as to a single
juror requires that a conviction be vacated . . . ." Murphy
v. Dretke, 416 F.3d 427, 434 (5th Cir. 2005).

Hebert argues that the State violated her constitutional
rights when it exclusively used its peremptory strikes to
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remove qualified women from the jury. In support of this
argument, Hebert observes that the State used 11 of its
primary peremptory strikes against women and then
used one of its alternate peremptory strikes against
another woman. Hebert then concludes that the State
acted discriminatorily because 100% of the peremptory
strikes used by the State were against qualified women.

Of all the venire members randomly selected
before [**14] a final jury was chosen, there were only
two men left on the jury after four men were dismissed
for cause and Hebert struck the other four men with her
peremptory strikes. Thus, as the district court noted, the
State's strikes against qualified women is hardly
surprising or alarming. The State also provided gender-
neutral reasons for its strikes, and thus the initial step
requiring proof of a prima [*222] facie case is moot.
See Hernandez, 500 U.S. at 359.

When the State offered gender-neutral reasons for its
strikes, the primary question became whether the
reasons were plausible. See Miller-El v. Cockrell, 537
U.S. 322, 338-39, 123 S. Ct. 1029, 154 L. Ed. 2d 931
(2003); Miller-El v. Dretke, 545 U.S. 231, 252, 125 S. Ct.
2317, 162 L. Ed. 2d 196 (2005) ("Miller-El 1I") ("[A]
prosecutor simply has got to state his reasons as best
he can and stand or fall on the plausibility of the reasons
he gives."). At the third step of the J.E.B./Batson
analysis, courts consider whether the State's "proffered
reason for striking a [female] panelist applies just as well
to an otherwise-similar [male] who is permitted to serve
[because] that is evidence tending to prove purposeful
discrimination." Miller-El 1I, 545 U.S. at 241. In Miller-El
Il, the Supreme Court held that the state used its
peremptory strikes in a racially discriminatory manner
when the state struck black jurors for reasons that
applied equally well to white [**15] jurors retained on
the jury. See 545 U.S. at 266. The Court also found it
significant that the final jury only included one black
juror: "[tlhe numbers describing the prosecution's use of
peremptories are remarkable. Out of 20 black members
of the 108-person venire panel for Miller-El's trial, only 1
served. Although 9 were excused for cause or by
agreement, 10 were peremptorily struck by the
prosecution.” Id. at 240-41.

We have previously drawn three principles from the
Supreme Court's analysis in Miller-El Il. Reed, 555 F.3d
at 376. First, the struck juror and the comparator-juror
do not need to "exhibit all of the exact same
characteristics."

Id. Second, if the state presents a particular reason for

striking a juror without "engag[ing] in meaningful voir
dire examination on that subject,” that is "some
evidence" that the asserted reason for the strike was
pretext for discrimination. Id. Third, we must confine our
inquiry to the reasons provided by the state for its
strikes. 1d.

Hebert argues that "the preemptively offered gender-
neutral reasons provided by the State were
demonstrably implausible.” She specifically identifies the
following female potential jurors as examples where the
State discriminated based on gender: J.L., M.M., H.P.,
E.U., [**16] F.R., A.O., C.L.,, and T.F. She compares
these women to B.J., J.O., and T.G.—three men who
sat on the final jury.

During voir dire, the State asked each member of the
venire to rate their views on the death penalty using a 1-
5 scale. The prosecutor described how this 1-5 scale
worked: "[1], death is the only appropriate sentence for
first degree murder. [2], you favor death but can impose
life. [3], you're equally open to either. [4], you favor life
but could impose death. And, [5], life is the only
appropriate sentence for first degree murder." To help
view the relevant individuals' answers to this question
side-by-side, here is a chart:

[¥223]

REASON FOR STRIKE

J.L 4. favared life hipolar. suffered depression
MM 4, favored life brother was schizophrenic
| HP 4, favaored life believed Hebert mentally ill
= EU. 4, favored life sympathetic to mental illness
5 FR 3. neutral more friendly with defense
=ao. 3, meutral more friendly with defense
CL 4, favored life | strongly opposed death penalty
T.F 4, favored life concerned about mental illness
= B.J 2 favored death served as an alternate juror
= .J A0, | 4, favored hfe served on the;ur:
=[TG 3, neutral served on the jury

While a comparator-juror is not required to be identical
in all regards, the comparator-juror must be similar in
the relevant characteristics. Hebert argues that male
juror B.J. "had moral objections to imposing the death
penalty, and he was never rehabilitated by the State." It
is true that, in his questionnaire, B.J. indicated a moral
opposition to the death penalty. But the State asked him
about this during voir dire. In response to the State's
guestioning, B.J. admitted he had misunderstood the
guestionnaire because he actually favors the
death [**17] penalty. ("I guess | understood it the
opposite way.") Furthermore, when asked during voir
dire about his views on the death penalty, B.J. said
"correct" to the statement that he "favor[ed] imposing

B5
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the death penalty but [he] could consider life." This
directly contradicts Hebert's argument that B.J. was not
rehabilitated. As someone who favored the death
penalty, B.J. was an ideal juror for the State.

More importantly for the issue presented on appeal, B.J.
was not a proper comparator for the women struck from
the jury because he favored the death penalty, unlike all
of the women struck from the jury panel who indicated
they were either neutral or against it. Thus, the
comparison to B.J. is not valid because he is dissimilar
to all the women on perhaps the most important factual
point, views on the death penalty.

Hebert's comparison to male juror J.O. is similarly
unpersuasive. Hebert argues that J.O. indicated that he
could not impose the death penalty on his questionnaire
and in his voir dire answers. Near the end of the voir
dire questioning, however, J.O. admitted in response to
a question about whether he could impose the death
penalty that "[i]n the most extenuating
circumstances, [**18] | could, if it came down to it, but |
do favor life."

More importantly, J.O. is also distinguishable as a
comparator in light of another highly relevant fact. Unlike
all of the women who were struck from the panel, the
State had a personal connection to J.O. because his
aunt was an Assistant District Attorney, a fact disclosed
and explored during voir dire. Thus, the comparison to
J.O. is also not appropriate because he is factually
distinguishable on a highly relevant characteristic from
the women who were struck from the panel.

That leaves T.G. as the only remaining male
comparator-juror identified by Hebert. [*224] T.G.
indicated that he was neutral on the death penalty. From
among the women that Hebert identified as victims of
gender discrimination, F.R. and A.O. were the only ones
who were neutral on the death penalty. All the other
women favored life over death. Thus, T.G. is not a valid
comparator to those women.

This leaves two remaining potential comparisons: T.G.
to F.R. and A.O. The State claims that it struck F.R. and
A.O. because they seemed friendlier with defense
counsel. Unless pretext for gender or racial
discrimination, this is a completely valid basis for
exercising a peremptory [**19] strike because "a
prosecutor ordinarily is entitled to exercise permitted
peremptory challenges ‘for any reason at all, as long as
that reason is related to his view concerning the
outcome' of the case to be tried." Batson, 476 U.S. at 89
(quoting United States v. Robinson, 421 F. Supp. 467,
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473 (D. Conn. 1976)). Hebert does not identify any man
on the jury with the characteristic of being friendlier to
defense counsel than the State. Accordingly, Hebert
does not show that T.G. is an adequate comparator for
any of the women the state struck.

We conclude that Hebert has not met her burden to
prove that the State used its peremptory strikes with the
intent to discriminate against women in violation of
J.E.B. Without showing a violation of J.E.B., Hebert has
failed to show that her attorney's representation was
prejudicial when he did not object to the State's use of
its peremptory strikes. Yet, even if Hebert could show
prejudice, she fails to show that her attorney's
representation was incompetent or objectively
unreasonable. On appeal, Hebert acknowledges that
"the State's delay in using all of its strikes made it more
difficult to decipher that the strikes were not supported
by legitimate reasons." This acknowledgement supports
the conclusion that her counsel provided [**20]
effective assistance. Although the state court did not
mention J.E.B. in its analysis of her claim, its rejection of
her ineffective assistance of counsel claim was not
contrary to Supreme Court precedent and was not
objectively unreasonable. The district court was correct
to deny habeas relief on this ground.

[I. Insanity

Hebert claims that she overcame the presumption that
she was sane so convincingly that that no rational jury
could have found her guilty. In Louisiana, there is a
rebuttable presumption that the defendant is sane at the
time the offense is committed. State v. Roy, 395 So. 2d
664, 665 (La. 1981); see also Perez v. Cain, 529 F.3d
588, 594 (5th Cir. 2008). The defendant may rebut this
presumption by proving insanity by a preponderance of
the evidence. La. Code Crim. Proc. Ann. art. 652. The
test for insanity is whether a mental disease or defect
has made the defendant "incapable of distinguishing
between right and wrong with reference to the conduct
in question." La. Stat. Ann. § 14:14. Although the state
is not required to prove sanity in all criminal cases, the
state must prove all essential elements of the crime
beyond a reasonable doubt. See Jackson v. Virginia,
443 U.S. 307, 324, 99 S. Ct. 2781, 61 L. Ed. 2d 560
(1979) (holding that evidence is insufficient and a
habeas applicant is entitled to relief if no rational trier of
fact could have found proof of guilt beyond a [**21]
reasonable doubt); Roy, 395 So. 2d at 665.

As we have previously held, "the question under the
Jackson sufficiency standard is whether . . . any rational
trier of fact could have found beyond a reasonable
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doubt that [the defendant] did not prove by a
preponderance of the evidence that he was insane at
the time of the [*225] offense." Perez, 529 F.3d at 594
(emphasis added). Moreover, under our precedent,
"[tlhe credibility of the withesses and the weight of the
evidence is the exclusive province of the jury." United
States v. Garcia, 995 F.2d 556, 561 (5th Cir. 1993).
Hebert acknowledges on appeal that "the state court
correctly identified the general legal standard,"? but she
contends that the state court's "application of the
preponderance standard to the facts of this case was
unreasonable." We disagree.

Hebert argues that no rational juror could have found
beyond a reasonable doubt that she failed to prove
insanity by a preponderance of the evidence because
she presented twice as many experts as the State, and
there was more than enough evidence from those
experts for the jury to conclude she was insane. She
further argues that the factual basis the State's experts
relied upon was incomplete. She contends that "[i]f a
suicidal and clinically depressed person's [**22] belief
that two children with promising futures would be better
off dead does not represent an ‘inability to distinguish
right from wrong due to mental disease or defect,' then
legal insanity under Louisiana law has little meaning at
all."

The State responds that the evidence was sufficient for
a rational juror to find that Hebert failed to prove by a
preponderance of evidence that she was insane.
Contending that this court cannot sit as a "thirteenth
juror," the State argues this court should not "substitute
[its] analysis of the evidence for that of the jury."

The leading case in our circuit on this issue is Perez v.
Cain. 529 F.3d 588 (5th Cir. 2008). There, all of the

2The district court phrased the inquiry as being whether "any
rational trier of fact could have found that Hebert had not
proven by a preponderance of the evidence that she was
insane at the time of the offense" with all evidence viewed in
the light most favorable to the state. This interpretation
conflicts with our precedent stating that "the question under
the Jackson sufficiency standard is whether . . . any rational
trier of fact could have found beyond a reasonable doubt that
[the defendant] did not prove by a preponderance of the
evidence that he was insane at the time of the offense." Perez,
529 F.3d at 594 (emphasis added). The key point missing
from the district court's opinion is that the entire inquiry
requires proof that the evidence of sanity was "beyond a
reasonable doubt." We owe no deference to the district court's
misstatement of the state court's articulation of the legal
standard.
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experts to testify agreed that the defendant was insane,
yet the jury disregarded the expert testimony and found
the defendant guilty, a verdict that was affirmed on
appeal. Id. at 595. We held that the state court's
conclusion that a rational jury could have found the
defendant was sane despite unanimous expert
testimony to the contrary was an "objectively
unreasonable application of federal law." 1d. at 599. In
reaching that holding, we analyzed whether there was
any objective reason for the jury to reject the expert
testimony. Id. at 595. The expert testimony could have
been rebutted [**23] with evidence that the expert's
factual assumptions were incorrect, the reasoning was
inadequate, the expert had an interest or bias, the
opinion was inconsistent or contradictory, or there was
contrary expert testimony. Id. Yet, the state did not offer
anything to rebut the unanimous expert testimony, and
thus there was no objective reason for the jury to reject
the expert testimony. Id. at 597.

Perez stands for the proposition that a rational jury
cannot reject unanimous expert testimony if there is no
objective reason to reject it. It does not follow from this
holding, of course, that—when the jury had objective
reasons to reject expert testimony—a federal habeas
court may [*226] discard the findings of the jury merely
because it disagrees with the jury's conclusion. Weeks
v. Scott, 55 F.3d 1059, 1063 (5th Cir. 1995)
("[D]ifferences in opinion go to the weight of the
evidence . . . and such disputes are within the province
of the jury to resolve.").

After reviewing the record, we conclude that the jury had
objective reasons to reject the expert testimony from the
four defense experts. A rational juror could have found
the testimony of Dr. Salcedo and Dr. Seiden, the State's
expert witnesses, to be more credible. That
determination, as we stated in [**24] Garcia, is the
exclusive province of the jury and should not be
disturbed on appeal. 995 F.2d at 561.

The jury also could have found that the factual
assumptions underlying the defense experts' opinions
were inadequate. For example, Dr. Phillips admitted that
she reached her opinion without knowing about Hebert's
religious beliefs. Furthermore, there is evidence in the
record and argument on appeal that Hebert's statement
about hearing Satan was fabricated and self-serving.
The record indicates that Hebert did not mention
hearing a voice tell her to kill her children until several
weeks after the killings. Hebert also did not initially
"ascribe an identity to th[e] voice" and only concluded
retrospectively that it must have been Satan that spoke
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to her that night. At trial, the prosecution argued in
closing that Hebert lied about hearing Satan when she
killed her children. This evidence and argument
provided the jury with an objective reason to conclude
that Hebert was sane when she killed her children.

Dr. Resnick testified that Hebert was insane, in part,
because the number of stab wounds on the children
was excessive, but he admitted that there was no
evidence that Hebert continued to stab the
children [**25] after they died. The trial record also
indicates that Hebert went into the children's room twice
and was unable to stab them, which the jury could have
found as evidence that Hebert knew her actions were
wrong. The jury could have found that the defense
experts improperly dismissed the significance of the
notes Hebert wrote and the indications from those notes
that Hebert knew her actions were wrong. The jury also
could have found it significant that there was no
evidence Hebert was psychotic prior to when she killed
the children, a fact at least one of the defense experts
acknowledged in his testimony. ("Q. But you've not seen
anything in any medical records where prior to August,
20, 2007, defendant was diagnosed as being psychotic?
A. That's correct.") The jury could have understood Dr.
Resnick as testifying that Hebert had only had one
auditory hallucination—the night she killed her
children—and found that her theory of insanity was
implausible given the rest of the record.

Dr. Ahava, another expert for the defense, testified that
a "central" factual basis for his opinion was information
Hebert provided. The jury could have found that Dr.
Ahava relied too much on Hebert's
characterization [**26] of the facts, which may have
been skewed because she had been charged with first
degree murder at the time she relayed those facts to
him. For example, he relied on Hebert's statement that
she had a history of mental issues to conclude that she
was psychotic when she killed her children. But he also
admitted that there were no records of mental health
providers treating Hebert for mental health problems
from twenty years prior, as she originally claimed.

Dr. Self, also a defense expert, admitted that it gave him
pause when Hebert told him that she had never had any
hallucinations before the night she killed her children.
Although Dr. Self. followed up on [*227] that admission
with an explanation, a juror could have found that it
seemed implausible for a person who had never
previously had a hallucination to suddenly have one on
such a tragic night. Dr. Self admitted that a factual basis
for his opinion was Hebert's own statements about her
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history of depression, which could have led a juror to
disregard Dr. Self's opinion because it was based on a
self-serving factual basis provided by Hebert. Dr. Self
also stated that Hebert's weight loss from July to August
2007 indicated a major depression, [**27] but her
medical records indicated that her weight remained
nearly the same throughout that entire period. Although
the record does show that the night Hebert killed her
children and attempted suicide she weighed about
twenty pounds less than her last previous medically-
observed weight, a juror could have found that Hebert's
weight loss was more likely from a loss of blood than
major depression.

In sum, this case is distinguishable from Perez, where
there was no objective reason to disregard the expert
testimony. 529 F.3d at 593-95. Here, there is
contradictory expert testimony from the State.
Furthermore, the factual basis for the defense experts'
testimony is arguably unreliable, and there are arguably
inconsistencies in some of the opinions expressed. Any
of these could have served a rational juror as an
objective reason to disregard the testimony of the
defense experts and find beyond a reasonable doubt
that Hebert failed to prove she was insane by a
preponderance of the evidence. Thus, the state court's
decision was not an objectively unreasonable
application of the law, and habeas relief is not warranted
on this ground.

Conclusion

For the reasons stated above, we AFFIRM the district
court.

Concur by: CARL E. [**28] STEWART

Concur

CARL E. STEWART, Chief Judge, specially concurring:

The majority opinion accurately identifies the two issues
before us on appeal: (1) whether Hebert received
ineffective assistance of counsel; and (2) whether the
evidence sufficiently supported the jury's finding that
Hebert was not insane. | agree with the majority
opinion's well-reasoned analysis regarding Hebert's
insanity claim. However, | write separately to express
my view that the Antiterrorism and Effective Death
Penalty Act ("AEDPA") and the record support a
different ineffective assistance of counsel analysis.
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The majority opinion concluded that Hebert's counsel's
performance was not deficient. However, before doing
so, it conducted a comparative juror analysis to
determine that the State did not discriminate in using all
of its peremptory strikes against women. Using the
reasons the State proffered five years after voir dire in
its response to Hebert's post-conviction Strickland claim,
the majority opinion holds that Hebert failed to prove
intentional discrimination because there were sufficient
differing characteristics to render the men who served
as jurors as inadequate comparators to the stricken
women. These reasons [**29] were not a part of the
trial record because Hebert did not object to the State's
strikes at voir dire. As a result, the State did not have
the opportunity to provide a contemporaneous
nondiscriminatory explanation. Instead, it offered the
reasons five years later when Hebert first raised
ineffective assistance of counsel in her application for
post-conviction relief, arguing a Batson violation as the
basis.

Without thoroughly analyzing the substance of her
discrimination argument, the state court found that
Hebert's ineffective assistance of counsel claim should
be denied [*228] because her counsel's performance
was not unconstitutionally deficient. Instead of
evaluating whether this decision was an erroneous
application of the law or was based on an erroneous
determination of the facts, the majority opinion
undertakes a J.E.B./Batson analysis because it is
"relevant." I, however, would follow the path AEDPA
requires of us and evaluate the actions of the state court
without conducting a Batson analysis because the
State's nondiscriminatory explanations were proffered
five years after voir dire and because the state court
correctly determined the substantive claim: Hebert's
counsel was not [**30] ineffective.

After her conviction on May 14, 2009, Hebert
unsuccessfully filed a direct appeal with the Louisiana
First Circuit Court of Appeal. State v. Hebert, 57 So. 3d
608, 2011 WL 2119755, *1 (La. App. 1st Cir. 2011). The
Louisiana Supreme Court denied her cert petition
without opinion. State v. Hebert, No. 2011-K-0864, 73
So. 3d 380 (La. 2011). Hebert then filed an application
for post-conviction relief on January 16, 2013, claiming
for the first time that her trial counsel was ineffective for
failing to make an objection to the state's use of its
peremptory challenges under Batson v. Kentucky, 476
U.S. 79, 106 S. Ct. 1712, 90 L. Ed. 2d 69 (1986). The
trial court ordered the State to file an answer to Hebert's
habeas application. It was in this answer, filed
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September 12, 2014, that the State—more than five
years after voir dire—proffered explanations for only
using its strikes against women.

Following a hearing, the state trial court found "there
were many sufficiently gender-neutral explanations for
the use of peremptory challenges . . . ." Ultimately, the
trial court determined Hebert's claim had no merit
because the record showed her "counsel used their
experience and training in the most skillful manner to
properly defend [her] against the charges." Hebert
sought writ of review which was denied without
written [**31] opinion by the Louisiana First Circuit
Court of Appeal. State v. Hebert, No. 2015-KW-0289,
2015 La. App. LEXIS 783, at *1 (La. App. 1st Cir. April
20, 2015). In the last-reasoned state court opinion, the
Louisiana Supreme Court denied Hebert's claim
because she "failled] to show she received ineffective
assistance of trial counsel." State v. Hebert, No. 2015-
KP-0965, 182 So. 3d 23, 23 (La. 2015). In a well-
reasoned opinion that accorded AEDPA deference to
the state court decision, the magistrate judge conducted
an analysis under Strickland v. Washington, 466 U.S.
668, 104 S. Ct. 2052, 80 L. Ed. 2d 674 (1984), to find
Hebert's ineffective assistance claim was undermined
by the record and she failed to make a prima facie
showing of intentional discrimination. Hebert v. Rogers,
No. 15-cv-4950-LMA, 2016 U.S. Dist. LEXIS 184381,
2016 WL 8291110, at *14-16 (E.D. La. Nov. 10, 2016).
The district court adopted the report and
recommendations. Hebert appealed.

A federal habeas court cannot disturb a state court's
decision denying habeas relief unless the state court's
adjudication of the claim
(1) resulted in a decision that was contrary to, or
involved an unreasonable application of, clearly
established Federal law, as determined by the
Supreme Court of the United States; or

(2) resulted in a decision that was based on an
unreasonable determination of the facts in light of
the evidence presented in the State court
proceeding.

28 U.S.C. § 2254(d). This court does "not[**32]
function as a superior state court, reviewing challenges
to convictions as if we were part of the state appellate
review system." [*229] Woodfox v. Cain, 609 F.3d 774,
818 (5th Cir. 2010) (Southwick, J., dissenting). Our
responsibility at this level is to evaluate "not whether
[we] believe[] the state court's determination was
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incorrect but whether that determination was
unreasonable." Chamberlin v. Fisher, 885 F.3d 832, 837
(5th Cir. 2018) (en banc).

In order to prevail on a claim for ineffective assistance of
counsel, a party must prove—by a preponderance of the
evidence—her counsel performed deficiently and that
deficient performance caused her prejudice. See
Strickland, 466 U.S. at 687; see also Montoya V.
Johnson, 226 F.3d 399, 408 (5th Cir. 2000). To prevalil
on deficient performance, petitioner "must show that
counsel's representation fell below an objective
standard of reasonableness." Strickland, 466 U.S. at
688. Our "scrutiny of counsel's performance must be
highly deferential." Id. at 689. We must indulge and
petitioner must rebut "a strong presumption that
counsel's conduct falls within the wide range of

professional assistance." See id. To prevail on
prejudice, petitioner must show that "there is a
reasonable probability that, but for counsel's

unprofessional errors, the result of the proceeding would
have been different." Id. at 694. The petitioner must
prove there is a substantial likelihood of a
different [**33] result. See Harrington v. Richter, 562
U.S. 86, 112, 131 S. Ct. 770, 178 L. Ed. 2d 624 (2011).
Because Strickland is a conjunctive test, petitioner must
prove both deficient performance and prejudice. See
Amos v. Scott, 61 F.3d 333, 348 (5th Cir. 1995). Failure
to prove either is fatal. See id. Thus, a court may
dispose of a claim if the petitioner fails to meet either
prong. Id.

The state court did not conduct a Batson analysis. It
instead disposed of Hebert's substantive claim
employing the Strickland framework and determining
her counsel's performance was not deficient. This was a
reasonable application of Strickland. As determined by
the state court, Hebert's claim has no merit because her
counsel's decision not to object was not marred by
incompetence so serious she was effectively denied her
Sixth Amendment right to counsel. See Strickland, 466
U.S. at 687. Hebert failed to overcome the "presumption
that, under the circumstances, the challenged action
'might be considered sound strategy." Id. at 689
(quoting Michel v. Louisiana, 350 U.S. 91, 101, 76 S. Ct.
158, 100 L. Ed. 83 (1955)). This determination is
supported by the record. As the magistrate judge
pointed out, many of the women who the State allegedly
struck because they were women also could have been
seen as undesirable jurors by her counsel. Hebert's
side-by-side comparison illustrated that some of the
women who were stricken were more supportive of the

death penalty [**34] than the men who were seated.
This illustrates that Hebert's counsel did not necessarily
fail to object because they were incompetent, but they
could have strategically chosen not to object to avoid
the death penalty. The jury voted unanimously to convict
but could not agree to sentence Hebert to death. Given
the requirement to be "doubly deferential” to both the
trial counsel's strategic decisions and the state court's
determinations, Burt v. Titlow, 571 U.S. 12, 15, 134 S.
Ct. 10, 187 L. Ed. 2d 348 (2013), the state court did not
act unreasonably when it rejected Hebert's ineffective
assistance of counsel claim, without determining
prejudice.

V.

In this circuit, a failure to lodge a Batson challenge is
fatal. See United States v. Skilling, 554 F.3d 529, 562
(5th Cir. 2009) [*230] (citing Dawson v. Wal-Mart
Stores, 978 F.2d 205, 208-09 (5th Cir. 1992). If a
petitioner's counsel fails to object on Batson grounds,
that challenge is procedurally defaulted. See id.
However, "[a] prisoner may obtain federal review of a
defaulted claim by showing cause for the default and
prejudice from a violation of federal law." See Martinez
v. Ryan, 566 U.S. 1, 10, 132 S. Ct. 1309, 182 L. Ed. 2d
272 (2012). "[W]hen attorney error amounts to
constitutionally ineffective assistance of counsel, that
error is imputed to the State (for the State has failed to
comply with the constitutional requirement to provide
effective counsel), rendering the error external to the
petitioner." [**35] See id. at 23 (Scalia, J., dissenting).
In determining whether Hebert was prejudiced, the
majority opinion analyzed whether a Batson violation
actually occurred. However, if counsel was not
constitutionally ineffective, there was no error to impute
to the State. Thus, there was no need to evaluate
prejudice.

There is little guidance on whether a trial court must
evaluate deficient performance before prejudice. With
good reason, that process is left to the discretion of the
trial courts. Here, given the facts and circumstances of
this case, the road to prejudice seems much more
arduous: (1) there were no Batson objections lodged at
voir dire; (2) the State was not given the opportunity to
proffer contemporaneous reasons and instead
developed its explanation five years later; and (3) even
the State contested the use of the long-delayed reasons
as juror comparators. Furthermore, Hebert's Batson
argument is not her substantive claim. It is evidence of
her substantive claim that her counsel provided
ineffective assistance by failing to object. Logically, the
state and district courts judiciously took the path of
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greatest logic and least resistance.

In order to prevail on an ineffective assistance [**36] of
counsel claim, a petitioner must prove deficient
performance and prejudice. See Strickland, 466 U.S. at
687; see also Amos, 61 F.3d at 348. In this case, in
order to prove prejudice, the court must evaluate
whether the State committed a Batson violation. Under
usual circumstances, in order to raise a Batson
violation, the defendant must object and "make out a
prima facie case of purposeful discrimination." See
Batson, 476 U.S. at 93-94. Then the prosecution must
raise contemporaneous® nondiscriminatory reasons for
its strikes and "stand or fall on the plausibility of the
reasons he gives." See Miller-El v. Dretke, 545 U.S.
231, 252, 125 S. Ct. 2317, 162 L. Ed. 2d 196 (2005).
The trial court is then responsible for determining if
these reasons are pretextual. See Chamberlin, 885 F.3d
at 837-38.

But here there were no contemporaneous reasons to
test for veracity because there were no Batson
objections. What the state court had—to no fault of the
State—were reasons mulled over and rendered five
years after [**37] voir dire, "reek[ing] of [*231]
afterthought.” Cf. Miller-El, 545 U.S. at 246 (noting the
difficulty in crediting later-developed explanations for
striking a juror). The state court committed no error in
disposing of the case without conducting this analysis.

Notably, Hebert did not make a prima facie showing of
discrimination. At the state and district courts, in making
her substantive ineffective assistance claim, Hebert
contended prejudice was presumed “[w]here trial
counsel fails to object to a prima facie case of
discrimination" because discrimination in jury selection

1The timeliness of the reasons are important in analyzing
whether the explanation is pretextual. Cf. Miller-El, 545 U.S. at
246 (noting that the State's later proffered explanation
"reek[ed] of afterthought" and questioning the Fifth Circuit's
willingness to accept the reasons, ignoring its "pretextual
timing"). In Chamberlin, this circuit also recognized the
importance of contemporaneous reasons.

This narrow focus is essential to maintaining the integrity
of the Batson framework, which requires a focus on the
actual, contemporaneous reasons articulated for the
prosecutor's decision to strike a prospective juror. The
timely expressed neutral reasons, after all, are what must
be tested for veracity by the trial court and later reviewing
courts.

Chamberlin, 885 F.3d at 841 (emphasis added).

is a "structural error that requires automatic reversal."2
Analyzing this argument, the state court found there was
no prima facie case of prejudice and "petitioner's
counsel used their experience and training in the most
skillful manner to properly defend petitioner against the
charges." Hebert argued that because the State offered
reasons for why it may have struck the women, her
requirement to make a prima facie case of
discrimination was waived. The majority opinion seems
to agree with this point. Also citing Hernandez, Hebert
argues "once the prosecution has proffered gender-
neutral reasons, the question of whether a prima facie
case existed [**38] becomes moot." This simplification
misinterprets and misapplies Hernandez because: (1)
the Supreme Court decision in Hernandez illuminates
the discretionary power the trial court holds in Batson
claims; and (2) Hernandez is distinguishable from the
facts of this case.

In  Hernandez, after nine jury members were
empaneled, defense counsel objected to the
prosecutor's use of its peremptory strikes against Latino
venire members. Id. at 355-56. Without (1) waiting for
the judge to rule on whether the defense established a
prima facie showing or (2) arguing that the defense did
not make a prima facie showing, the prosecutor
volunteered reasons for his strikes. Id. at 356. The trial
court denied defense counsel's motion. Id. at 357. On
appeal, after reiterating the three-step process for
evaluating a Batson claim, the Supreme Court ratified
the trial court's actions. Id. at 359. It held there was no
error in the not evaluating whether the defense made a
prima facie case, and under those particular facts and
circumstances the "departure from the normal course of
proceedings" was of no concern. Id.

The facts and circumstances surrounding this case are
completely distinguishable, and thus the question
whether Hebert presented a [**39] prima facie case is
not moot. Unlike in Hernandez, here, Hebert did not
timely object, so the State did not offer a
contemporaneous explanation. Furthermore, when
Hebert raised this argument in her post-conviction
application, the trial court had not yet ruled on
intentional discrimination. Thus, she maintained the

2This circuit previously refrained from holding that "a structural
error alone is sufficient to warrant a presumption of prejudice
in the ineffective assistance of counsel context." See Virgil v.
Dretke, 446 F.3d 598, 607 (5th Cir. 2006). However, the error
"serves as an important guidepost in our evaluation of whether
the state court's denial of [petitioner's] ineffective assistance of
counsel claim was 'objectively reasonable' under AEDPA." Id.
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burden of making a prima facie showing of
discrimination. Cf. Hernandez, 500 U.S. at 359 ("Once a
prosecutor has offered a race neutral explanation for the
peremptory challenges and the trial court has ruled on
the ultimate question of intentional discrimination, the
preliminary issue of whether the defendant made a
prima facie showing becomes moot." (emphasis
added)). The State submitted its explanations five years
later in briefs responding to Hebert's Batson argument.
Before proffering those reasons, the State argued
Hebert failed to make a prima facie showing of
discrimination. Because of [*232] the unusual
procedural posture, the State did not have the option of
waiting until the trial court ruled on its prima facie
argument before proffering a nondiscriminatory
explanation. Thus, offering the explanation did not
render the question moot and Hebert failed to make a
prima facie showing of discrimination. [**40] Under
these circumstances, the state court prudently avoided
determining whether Hebert was prejudiced by a Batson
violation by instead making a determination on her
substantive claim, the effectiveness of Hebert's counsel.
This was not an unreasonable application of clearly
established law.

V.

As such, | would have accorded deference to this
determination and held the trial court did not act
unreasonably in not reaching the prejudice prong and
evaluating Hebert's Batson argument because Hebert
failed to prove by the preponderance of the evidence
that her counsel performed deficiently. Nevertheless, |
specially concur in the judgment denying relief.
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ORDER

The Court, having considered the petition, the record,
the applicable law, the Report and Recommendation of
the United States Magistrate Judge, and the objection
by plaintiff, Amy Hebert, which is hereby OVERRULED,
approves the Magistrate Judge's Finding and
Recommendation and adopts it as its opinion in this
matter. Therefore,

IT IS ORDERED that Ms. Hebert's petition for issuance
of a writ of habeas corpus under 28 U.S.C. § 2254 is
DENIED and DISMISSED WITH PREJUDICE.

Cl

IT IS FURTHER ORDERED that, after considering the
record and requirements of 28 U.S.C. § 2253 and Fed.
R. App. P. 22, the Court GRANTS a certificate of
appealability on all issues raised because the Court
concludes that "the issues presented are adequate to
deserve encouragement to proceed further." Miller-El v.
Cockrell, 537 U.S. 322, 327, 123 S. Ct. 1029, 154 L. Ed.
2d 931 (2009).

New Orleans, Louisiana, February 21, 2017.
/sl Lance M. Africk
LANCE M. AFRICK

UNITED STATES DISTRICT JUDGE
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REPORT AND RECOMMENDATION

On August 20, 2007, Amy Hebert awoke in the night
and killed her two children and the family dog.
Thereafter, on September 26, 2007, Hebert was indicted
in Lafourche Parish on two counts of first-degree
murder, for which the State sought the death penalty.!
Hebert's jury trial began on April 16, 2009, and lasted
until May 14, 2009, when the jury found her guilty as
charged on both counts.? During the penalty phase of

1State Rec. Vol. 1 of 45,
2 State Rec. Vol. 20 of 45.

D1

the trial, the jury was unable to reach a unanimous
sentencing verdict. Consequently, the trial court
sentenced Hebert to two consecutive terms of life in
prison.3 She is currently incarcerated in the Louisiana
Correctional Institute for Women.#

I. PROCEDURAL HISTORY

Following her conviction, Hebert filed a direct appeal in
the Louisiana First Circuit Court of Appeal, in which she
raised six [*2] claims: (1) the trial court erred when it
denied her post-verdict motion for a judgment of
acquittal; (2) the trial court erred when it denied her
motion for a new trial; (3) there was insufficient evidence
to support her conviction; (4) the trial court erred when it
limited Dr. Spitz' testimony; (5) the trial court erred when
it denied Hebert's motion for a change of venue and (6)
the trial court imposed an excessive sentence by
making the life sentences consecutive.® The First Circuit
denied her appeal in an unpublished opinion on
February 11, 2011.% Hebert filed a writ application to the
Louisiana Supreme Court, which was denied without
opinion on October 21, 2011.” Hebert's conviction
became final 90 days later, on Thursday, January 19,
2012, when she did not file a writ application in the
United States Supreme Court.8

3 State Rec. Vol. 28 of 45; May 16 transcript Vol. 2, p. 30.
4 State Rec. Vol. 23-42.

5 State Rec. Vol. 43 of 45; State v. Hebert, No. 2010-KA-0305,
57 So. 3d 608 (La. App. 1st Cir. 2011), (Table), 2011 WL
2119755 .

61d.
7 State v. Hebert, 73 So0.3d 380 (La. 2011), No. 2011-K-0864.

8See Roberts v. Cockrell, 319 F.3d 690, 694 (5th Cir. 2003)
(citing 28 U.S.C. § 2244(d)(1)(A)).
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On January 16, 2013, Hebert timely filed an application
for post-conviction relief in the state district court. Her
petition raised five claims: (1) trial counsel was
ineffective for failing to make a J.E.B./Batson objection
to the State's use of its peremptory challenges; (2)
Hebert's rights to confrontation, an impartial jury, and a
fair [*3] trial were violated when one of the jurors — a
nurse — introduced her own, extraneous, medical
expertise into jury deliberations; (3) the jury engaged in
premature deliberations, violating Hebert's due-process
rights; (4) Hebert's trial lawyers were ineffective for
disclosing investigative work-product, thereby violating
Hebert's privilege against self-incrimination and (5)
appellate counsel was ineffective for failing to challenge
the warrantless search of Hebert's home. 1d.°

The trial court ordered the State to file an answer to
Hebert's application. On February 4, 2013, the State
filed a "Motion to Strike Pleadings and Exhibits" for
claims 2 and 3 (the jury-misconduct claims).1? On April
8, 2013, a hearing was held on the State's motion to
strike and the trial court granted that motion.1 Following
the trial court's ruling, Hebert sought supervisory writs in
the Louisiana First Circuit Court of Appeal and the
Louisiana Supreme Court challenging the trial court's
ruling striking claims 2 and 3; on July 29, 2013, the First
Circuit Court of Appeal denied Hebert's writ and, on May
30, 2014, the Louisiana Supreme Court followed suit.12

On June 20, 2014, the trial court ordered the State [*4]
to answer Hebert's three remaining post-conviction
claims by July 21, 2014. In the interim, on June 23,
2014, Hebert filed a "Supplement to Application for
Post—Conviction Relief and Motion for Evidentiary
Hearing,” which the trial court granted.13 In this
supplemental post-conviction application, Hebert raised
only one additional issue: "Trial counsel's failure to
follow up on information that petitioner had a long-

9The procedural history of Hebert's post-conviction relief
application is largely taken from the trial court's written
decision denying Hebert's post-conviction application, which
the Louisiana Supreme Court attached to its opinion. State v.
Hebert, 182 So. 3d 23, 24 (La. 2015), Case No. 2015-0965;
State Rec. Vol. 43 of 45.

101d.
11 State Rec. Vol. 44 of 45.

12|d.; State v. Hebert, 140 So. 3d 734 (La. 2014), Case No.
2013-KP-2065.

13 Hebert, 182 So. 3d 23 (La. 2015).
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standing but untreated seizure disorder that likely
caused her psychotic break constituted ineffective
assistance of counsel, as this evidence was essential to
a meaningful presentation of petitioner's insanity
defense."1* In response, on July 23, 2014, the State
filed procedural objections to Hebert's supplemental
application.1®> On August 14, 2014, the court denied the
State's objections and again ordered the State to
answer Hebert's post-conviction application.1® The State
filed its answer to Hebert's four outstanding claims on
September 12, 2014.17

On December 29, 2014, the trial court issued a written
opinion denying Hebert's four remaining claims.18
Hebert then sought a writ of review from the Louisiana
First Circuit Court of Appeal, which that court denied on
April 20, [*5] 2015 without written opinion.1® Finally, on
October 2, 2015, in the last reasoned state-court
opinion, the Louisiana Supreme Court denied all of
Hebert's post-conviction claims.2° In that opinion, the
Louisiana Supreme Court briefly addressed Hebert's
claims of ineffective assistance of counsel and
"attached[ed] and incorporate[d] the trial court's written
opinion denying her post-conviction application."21

The record reflects that on October 2, 2015, Hebert filed
her petition for federal habeas corpus.?? That petition
was referred to this Court to conduct hearings, including
an evidentiary hearing, if necessary, and to submit
proposed findings and recommendations for disposition
pursuant to 28 U.S.C. 8§88 636(b)(1)(B) and (C) and, as
applicable, Rule 8(b) of the Rules Governing Section
2254 Cases.?3

141d. at 24.
151d.
161d.

171d.
18 State Rec. Vol. 45.
19Rec. Doc. No. 1, Exh. 17; 2015-KW-0289.

20 Hebert, 182 So. 3d 23 (La. 2015).

21d.

22Rec. Doc. No. 1. The state court record accompanying her
petition consists of 45 volumes.

23 Upon review of the petition, this Court has determined that a
federal evidentiary hearing is unnecessary at this time. See 28
U.S.C. § 2254(e)(2).
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In her petition, Hebert alleges six grounds for relief:24
(1) there was insufficient evidence to rebut her insanity
defense; (2) the State unlawfully struck qualified
prospective female jurors on the basis of their gender
and counsel was ineffective for failing to raise
challenges to those improper strikes; (3) trial counsel
was ineffective for failing to follow-up on Hebert's
seizure disorder; (4) appellate counsel was ineffective
for failing to challenge the search of Hebert's home; (5)
Hebert was denied [*6] her rights of confrontation, jury
impartiality and a fair trial because the jury considered
extraneous information; and (6) Hebert was denied due
process and a fair trial because of premature juror
deliberation.?> On November 5, 2015, the State
responded. The State concedes that Hebert's petition
was both exhausted and timely filed.?®6 The State
challenges all of the claims on the merits, but also
argues that claims five and six were decided on
independent and adequate state grounds and are thus
procedurally defaulted.?’

For the reasons that follow, this Court recommends that
Hebert's petition for habeas corpus relief be DENIED
and DISMISSED WITH PREJUDICE.

II. THE FACTS OF THE UNDERLYING CASE

There is no dispute that on August 20, 2007, Hebert
awoke in the middle of the night, gathered multiple
knives, and killed her two children, Braxton and Camille,
along with the family dog.28 The Louisiana First Circuit
Court of Appeals described the grisly details of how
each child was killed:

Braxton suffered approximately 20-25 stab wounds
to his chest and approximately 50-55 stab wounds
to his back. The number of wounds could not be
determined exactly due to the presence of
perforating wounds, i.e., [*7] wounds that went

24The Court addresses these issues somewhat out of the
order in which they were raised by Petitioner for ease of
analysis.

251d.
26 Rec. Doc. No. 8, p. 2, 5.

271d. at 25.

28Rec. Doc. No. 1, p. 7; State Rec. Vol. 43 of 45; Hebert, No.
2010-KA-0305 (La. App. 1st Cir. 2011), 57 So. 3d 608, 2011
WL 2119755, at *1-2.

entirely through his body and exited on the other
side. He also suffered five defensive wounds on his
left arm and one or two defensive wounds on his
right arm. Braxton bled to death.

Camille suffered approximately 30-35 stab wounds
to her chest and approximately 30-35 stab wounds
to her back. She also suffered perforating wounds.
She had five defensive wounds on her left arm and
nine defensive wounds on her right arm. She was
stabbed in the scalp approximately 30 times.
Camille also bled to death.

Id. Hebert did not stab only her children — she also
stabbed herself repeatedly, slashed her wrists to the
point that her tendons were exposed, punctured her
lungs until they collapsed, and cut her chest, skull, neck,
legs and eyelids. Id.

It wasn't until the next morning that the resulting
carnage was discovered:

The children's paternal grandparents, R.J. "Buck"
and Judy Hebert ... became concerned for the
welfare of the defendant and [their] grandchildren.
[Buck Hebert] knocked on the defendant's front
door, and when no one answered, he broke into the
utility room of the home by climbing through a
window. Buck saw blood splattered on the floor of
the kitchen/dining area. In[*8] the master
bedroom, he saw a large quantity of blood and the
defendant lying in bed with the [dead] children.
Buck tried to exit the house to summon help, but
the doors had been dead-bolted from the inside,
and he could not find the keys.

Upon arrival, the police broke the kitchen door
down and entered the house. When the police
entered the master bedroom, the defendant lifted a
large knife in her right hand and shouted, "Get the
f out." The police used a Taser electroshock
weapon to force the defendant to drop her knife so
that they could attempt a rescue of the children.
After removing the children from the bed, the police
discovered multiple knives in the bed, as well as a
dead dog.

Id.

At the crime scene, the police found two blood-stained
notes. The first note was addressed to Hebert's ex-
husband, Chad Hebert:

Chad,

You wanted your own life. You got it. I'll be damned

if you get the kids, too.

Your ambition & greed for money won out over your

D3
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love for your family.

The hell you put us through & | do mean all of us
because you don't know what the kids used to go
through because of course you weren't here.

This is no kind of life for them to live.

| sure hope you two lying alduttering [*9] [sic]
home wrecking whores can have more Kkids
because you can't have these.

Actually | hope you can't because then you'll only
produce more lying homewrecking adultering [sic]
whores like yourselves.

Maybe you can buy some with all of your money
you will make from this house & the life insurance
benefits you'll get from the kids.

Id. at 2. The second note was addressed to Hebert's
mother-in-law, Judy Hebert:
Judy,
You run from the very thing you support!
Monica pairs up with a married man, becomes a
kept woman & your response is maybe she is in
love with him—so that makes it okay? How stupid!
Your sons have affairs bring these whores home &
you welcome them all in. | guess its okay for them
to hurt the family as long as it is not you.
Well when you started delivering my kids to that
whore, Kimberly, that was the last straw!
To all my friends thanks for all the help & support
you tried to give me.
I love you all,
Sorry Daddy, Celeste & Renee | love you all too.

Ill. THE TRIAL

During its case in chief at trial, the defense called four
expert witnesses: Dr. Alexandra Phillips, Dr. Phillip
Resnick, Dr. Glenn Ahava, and Dr. David Self. The
Louisiana First Circuit summarized their testimony as
follows:

Defense [*10] witness Dr. Alexandra Phillips
testified as both a fact witness and as a court-
accepted expert in psychiatry. Dr. Phillips was the
attending physician for the acute psychiatric unit
when the defendant was brought to the hospital.
She attempted to talk with the defendant on August
21, 2007, the day after the offense, but the
defendant was unresponsive. Dr. Phillips again met
with the defendant on August 23, 2007. The nurses
were concerned because the defendant was not

D4

eating; the defendant told Dr. Phillips she was not
eating because she was afraid of getting sick and
vomiting. The defendant advised Dr. Phillips that
she had heard the words of Satan for a long time
and had pushed them away with the words of Christ
and prayer. The defendant said she had not been
planning on killing herself, but Satan took over, and
she snapped. Dr. Phillips asked the defendant if
she was hearing the voice of Satan at that moment,
and the defendant stated Satan was in the room
laughing at her. Dr. Philips observed the
defendant's eyes tracking the room. Dr. Phillips's
attempts to redirect or calm the defendant were
unsuccessful, and the defendant began to scream.
Dr. Phillips concluded the defendant[*11] was
completely psychotic and responding to internal
stimuli so anti-psychotic medication was prescribed.
The court accepted defense witness Dr. Phillip
Resnick as an expert in psychiatry. Dr. Resnick
examined the defendant on August 6, 2008. The
defendant told Dr. Resnick that in the summer of
2007 she was depressed, had lost weight, and did
not have a good appetite. She was having trouble
sleeping and lost interest in things. She felt fatigued
and worthless. The defendant indicated she had
trouble concentrating and remembering things and
had thoughts of suicide.

Dr. Resnick defined "psychosis" as being out of
touch with reality. In his opinion, on the day of the
offenses, the defendant suffered an auditory
hallucination. The defendant said she heard a
forceful male voice telling her that her ex-husband
was going to take away her children, that she had
to keep the family together, and that the family had
to die to stay together. The defendant told Dr.
Resnick that the voice instructed her to stab her
children and to kill herself, and after she killed the
victims, the voice dictated the notes she left at the
scene. Dr. Resnick noted the defendant told Dr.
Phillips that she heard Satan [*12] laughing at her.
According to Dr. Resnick, the defendant was having
auditory hallucinations when she heard the voice of
Satan. Dr. Resnick maintained it was not surprising
that the defendant's hallucination at the time of the
offenses reflected her concerns that her children
were getting close to her ex-husband's fiancée, that
he was building a new house, and that she might
lose custody of them. The defendant advised Dr.
Resnick that when she stabbed Camille, Camille
said, "Mommy, | love you. | don't want to die," and
the defendant told her, "I love you, but | don't want
daddy to take you away."
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Dr. Resnick concluded that on the day of the
offenses the defendant was suffering from major
depression and killed her children because she was
psychotic. In his opinion, with reasonable medical
certainty, due to severe psychotic depression,
distorted mind, delusions, and hallucinations, the
defendant could not distinguish whether stabbing
her children was right or wrong because she
believed it was in their best interests. He conceded,
however, that he had seen no evidence the
defendant had been diagnosed as psychotic prior to
the offenses, including when she saw a
neurosurgeon and physical [*13] therapists in
August 2007. He also conceded that Dr. Phillips's
conclusion that the defendant was suffering from
psychosis beginning long before Dr. Phillips saw
her was unsupported by the evidence.

The defense also presented testimony at trial from
Dr. Glenn Wolfner Ahava, who was accepted by the
court as an expert in forensic psychology. He
became involved in the case in January of 2008
and interviewed the defendant four times between
March 28, 2008, and August 11, 2008. Dr. Ahava
did not think the defendant was malingering. He
diagnosed the defendant as suffering from major
depressive disorder that was severe, recurrent, and
with psychotic features. In his opinion, on the day of
the offenses, it was more likely than not that the
defendant could not distinguish right from wrong
with respect to her criminal conduct. The defendant,
a religious woman, had a delusional belief
consistent with depression that God was speaking
to her and commanding her. According to the
defendant, on the day of the offenses, God spoke
to her and told her "he" was going to take the
children away, and she had to Kkill the children and
herself to keep the family together so that they
could go to heaven. The [*14] defendant advised
Dr. Ahava that the voice told her to stab the victims
in the head. The defendant told Dr. Ahava that as
she stabbed the victims, she told them she loved
them, but she could not let their father take them.
The defendant explained that the voice told her to
kill the family dog and, then, to make coffee to stay
awake to write the notes. The defendant told Dr.
Ahava she hesitated twice before stabbing the
victims, but the voice told her to practice on a bed.

Dr. Ahava testified that the defendant, who was
forty-one years old when he saw her, reported a
history of mental health issues dating back to her
early twenties. He conceded, however, there were
no medical records to support her claim. The

DS

defendant told him she had heard voices prior to
the date of the offenses; however, she had not
made that claim to any of the other doctors who
had interviewed her. According to Dr. Ahava, the
number of stab wounds inflicted on the victims
indicated the defendant was obviously psychotic.

Dr. David Self testified as an expert in forensic
psychiatry. Dr. Self interviewed the defendant on
July 16, 2008, and August 14, 2008. He diagnosed
her as suffering from major depression that
was [*15] recurrent and severe with psychosis. He
indicated with reasonable psychiatric certainty that
due to mental disease the defendant was incapable
of distinguishing the wrongfulness of her conduct in
killing the victims. The defendant advised Dr. Self
that she suffered from symptoms of major
depression following the birth of Braxton, and her
depression became much worse when her husband
announced his intent to separate from her. Dr. Self
testified that the likelihood of a person suffering
from mental illness increased if other family
members suffered from mental illness. The
defendant's sister had a psychotic breakdown in her
teens; the defendant's uncle had been diagnosed
with schizophrenia; and the defendant's maternal
grandfather had committed suicide. The defendant
told Dr. Self that on the day of the offenses she
heard a male voice taunting her, "He's going to take
the children. He's going to take them." According to
the defendant, the voice told her she had to keep
the family together by killing the children and then
herself, and to stab the brains of the children. Dr.
Self, reflecting on the defendant's self-inflicted
wounds, stated that only the most psychotic people
attack their [*16] own eyes.

Id. at 3-5.

In rebuttal, the State called two expert withesses, Dr.
Rafael Salcedo and Dr. George Seiden, who testified
that Hebert was not psychotic when she killed her
children, but instead committed the killings as an act of
"retribution.” The First Circuit summarized Drs. Salcedo
and Seiden's testimony:
The State presented testimony at trial from Dr.
Rafael Salcedo, a court accepted expert in clinical
and forensic psychology. He interviewed the
defendant on April 28, 2008. In Dr. Salcedo's
opinion and within a reasonable degree of
psychological certainty, at the time of the offenses,
although the defendant was suffering from a
psychotic disorder (major depression), the disorder
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did not rise to the level that it impaired her ability to
distinguish right from wrong. Stated differently, the
defendant was capable of distinguishing right from
wrong when she murdered her children.

Dr. Salcedo delineated numerous sources of stress
in the defendant's life from 2006 until the date of the
offenses. The defendant's husband, Chad, had
moved out and ultimately divorced her. The
defendant did not want the divorce. The defendant
was a single mom, and Braxton suffered from
Asperger's disorder, a mild [*17] form of autism.
The defendant was very angry with her ex-husband
and that anger intensified when she learned that he
was involved with Kimberly. Moreover, the children
were excited that Chad and Kimberly were building
a house. Camille was becoming attached to
Kimberly; the defendant had seen Camille at a ball
game holding hands with, or sitting next to,
Kimberly. Camille was excited about being a flower
girl at Chad and Kimberly's wedding. The defendant
also was upset by Chad's mother, Judy,
encouraging a relationship between Braxton,
Camille, and Kimberly.

Dr. Salcedo testified that psychosis builds up over
time. A delusion that lasts four hours—beginning
suddenly without any evidence of delusional
thinking and ending after being shocked by a
Taser—would be very unusual. Dr. Salcedo pointed
out that the defendant first claimed she was acting
at the direction of God and later at the direction of
Satan. Moreover, the defendant's note to Chad did
not appear to be written by someone who was
psychotic. Dr. Salcedo explained:

"It is logical. The content is consistent with the
circumstances that were found to be in
evidence later on. It shows no evidence of
loosening of associations. See, [*18] one of
the things that | didn't mention is that psychosis
is not just hallucinations and so called
delusions. Usually, a psychotic individual also
displays disorganized thinking, loosening of
associations, you know, they go off on
tangents. You ask them one question, they
come back with something else. You know, it
incorporates what we call cognitive distortions,
cognitive disorders. That's a very well-written,
well-organized, thought-out letter."
Dr. Salcedo stated the defendant's statement in the
note, "You wanted your own life. You got it. I'll be
damned if you get the kids, too," presented a
plausible motive for the behavior she manifested.

D6

When the defendant wrote, "I sure hope you two
lying alduttering (sic) home wrecking whores can
have more kids because you can't have these," she
was telling Chad that she was getting ready to Kkill,
or had already killed, the children, and he was not
going to have them. Dr. Salcedo also remarked the
note showed no evidence of delusional ideation;
specifically, the note did not refer to heaven or
being together.

Dr. Salcedo also discussed the defendant's note to
her ex-mother-inlaw (sic), Judy. The defendant's
statement, "Well when you started [*19] delivering
my kids to that whore, Kimberly, that was the last
straw!" was consistent with Judy supporting
Kimberly developing a close relationship with
Camille and Braxton. The defendant had a huge
amount of anger at her mother-in-law and had not
let Camille and Braxton visit Judy's house, which
was across the street from her own house, since
June of 2007. Dr. Salcedo concluded his analysis of
the notes by stating:
"Well, what you have here is something that
I've never had in the numerous not guilty by
reason of insanity cases that I've been involved
with and, that is, you have an authored
description written by the defendant of her
mental state at the time. Sometimes you have
observers. Sometimes you have a video
camera. Sometimes you have witnesses. But
rarely are you able to get inside the mind of the
defendant in such close proximity to the time of
the commission of the alleged offense. It's
almost like having a videotape of her thought
processes at the time. That's what's
remarkable about this case.
And | would add that there's no mention of
psychosis or delusions or, you know, nothing
psychotic in the notes themselves, as opposed
to what she self-reported."

Dr. Salcedo indicated [*20] in a retribution killing of
children, also known as a spousal revenge killing of
children, the woman who kills her children loves
them but that love is overridden by her hatred for
her spouse. It is typical in such a killing to leave
behind a note to inflict cruelty on the other spouse.

Dr. Salcedo testified that people who are depressed
often commit suicide. A suicidal mother may be
very concerned about what will happen to her
children after the parent kills herself and, therefore,
may decide to kill the children too. Given the
defendant's religious belief that heaven was a
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better place—which he noted was not a delusion
but, rather, a belief shared by many people from
her church—and her anger toward Chad, she
decided to kill her children and herself.

In Dr. Salcedo's opinion, Dr. Phillips did not have
enough information to render an accurate
diagnosis. Dr. Phillips's final diagnosis of the
defendant was "psychosis NOS," which means "not
otherwise specified," or the diagnosis does not fit in
any category of psychosis. Dr. Salcedo opined that
Dr. Philips did not have any background
information on the defendant and assumed the
defendant was crazy because she talked about
Satan and God [*21] and seemed to be hyper-
religious.

State witness Dr. George Seiden was accepted by
the court as an expert in general and forensic
psychiatry. He interviewed the defendant on March
24, 2009. Dr. Seiden stated that, although the
defendant was suffering from a depressive episode,
on the day of the offenses, she was capable of
distinguishing right from wrong in connection with
the killings of the victims.

Dr. Seiden found no evidence in the defendant's
medical records that she had exhibited any
psychotic features prior to the day of the offenses.
He pointed out that on August 16, 2007, on a
"Functional Health Intake Summary" for a physical
therapist, the defendant indicated she could fully
concentrate.

The defendant told Dr. Seiden that a voice had
commanded her to kill her children. She also told
him she attempted to stab one of the children, left,
and then came back. The defendant explained she
hesitated because she "could not hurt her babies."
According to Dr. Seiden, the defendant's statement
indicated she knew she was going to hurt her
children.

Dr. Seiden found nothing in the defendant's note to
Chad that indicated she was in a psychotic state
when it was written. He found no evidence [*22] of
the psychotic disorganization of thought that is seen
in a true psychosis. To the contrary, Dr. Seiden felt
the note indicated the defendant was not psychotic
at the time it was written. The defendant's
statement in her note, "Sorry Daddy, Celeste &
Renee | love you all too," was significant in that it
was a statement acknowledging she had done
something wrong. Dr. Seiden defined a delusion as
a fixed false belief that cannot be changed with any
amount of information and that is not consistent

with the culture. Herein, there was no delusion but,
rather, the defendant's fear of losing her children
either through formal legal means or through the
loss of their love.

In thirty years of practice, Dr. Seiden had never
seen or read about a psychotic disorder that began
and ended suddenly. Psychoses gradually develop
and gradually ebb. Dr. Seiden concluded that Dr.
Phillips was mistaken in her diagnosis of the
defendant on August 23, 2007, because Dr. Phillips
did not view the defendant's claim of Satan being in
the room and laughing at her within the context of
the defendant's religious beliefs—that Satan is a
real and tangible entity.

Id. at 5-8.

IV. GENERAL STANDARDS OF REVIEW
APPLICABLE TO HEBERT'S [*23] HABEAS
PETITION

The Antiterrorism and Effective Death Penalty Act of
1996 ("AEDPA") comprehensively overhauled federal
habeas corpus legislation, including 28 U.S.C. § 2254,
Amended subsections 2254(d)(1) and (2) contain
revised standards of review for pure questions of fact,
pure questions of law, and mixed questions of both. The
amendments "modified a federal habeas court's role in
reviewing state prisoner applications in order to prevent
federal habeas 'retrials’ and to ensure that state-court
convictions are given effect to the extent possible under
law." Bell v. Cone, 535 U.S. 685, 693, 122 S. Ct. 1843,
152 L. Ed. 2d 914 (2002).

As to pure questions of fact, factual findings are
presumed to be correct and a federal court will give
deference to the state court's decision unless it "was
based on an unreasonable determination of the facts in
light of the evidence presented in the State court
proceeding." 28 U.S.C. § 2254(d)(2); see also 28 U.S.C.
§ 2254(e)(1) ("In a proceeding instituted by an
application for a writ of habeas corpus by a person in
custody pursuant to the judgment of a State court, a
determination of a factual issue made by a State court
shall be presumed to be correct. The applicant shall
have the burden of rebutting the presumption of
correctness by clear and convincing evidence.").

As to pure questions [*24] of law, and mixed questions
of law and fact, a federal court must defer to the state
court's decision on the merits of such a claim unless that
decision "was contrary to, or involved an unreasonable
application of, clearly established Federal law, as
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determined by the Supreme Court of the United States."
28 U.S.C. § 2254(d)(1). Courts have held that the
"'contrary to' and 'unreasonable application' clauses [of
§ 2254(d)(1)] have independent meaning." Bell, 535
U.S. at 694.

Regarding the "contrary to" clause, the United States

Fifth Circuit Court of Appeals has explained:
A state court decision is contrary to clearly
established precedent if the state court applies a
rule that contradicts the governing law set forth in
the [United States] Supreme Court's cases. A state-
court decision will also be contrary to clearly
established precedent if the state court confronts a
set of facts that are materially indistinguishable
from a decision of the [United States] Supreme
Court and nevertheless arrives at a result different
from [United States] Supreme Court precedent.

Wooten v. Thaler, 598 F.3d 215, 218 (5th Cir. 2010)
(internal quotation marks, ellipses, brackets, and
footnotes omitted).

Regarding the "unreasonable application" clause, the
United States Supreme Court has held: "[A] state-court
decision [*25] is an unreasonable application of our
clearly established precedent if it correctly identifies the
governing legal rule but applies that rule unreasonably
to the facts of a particular prisoner's case." White v.
Woodall, 134 S. Ct. 1697, 1706, 188 L. Ed. 2d 698
(2014). However, the Supreme Court cautioned:

Section 2254(d)(1) provides a remedy for instances
in which a state court unreasonably applies this
Court's precedent; it does not require state courts to
extend that precedent or license federal courts to
treat the failure to do so as error. Thus, if a habeas
court must extend a rationale before it can apply to
the facts at hand, then by definition the rationale
was not clearly established at the time of the state-
court decision. AEDPA's carefully constructed
framework would be undermined if habeas courts
introduced rules not clearly established under the
guise of extensions to existing law.

Id. (citations and quotation marks omitted) (emphasis
added).

Therefore, when the Supreme Court's "cases give no
clear answer to the question presented, let alone one in
[the petitioner's] favor, it cannot be said that the state
court unreasonably applied clearly established Federal
law." Wright v. Van Patten, 552 U.S. 120, 126, 128 S.
Ct. 743, 169 L. Ed. 2d 583 (2008) (quotation marks and

brackets omitted). The Supreme Court has also
expressly cautioned that[*26] "an unreasonable
application is different from an incorrect one." Bell, 535
U.S. at 694. Accordingly, a state court's merely incorrect
application of Supreme Court precedent does not
warrant habeas relief. Puckett v. Epps, 641 F.3d 657,
663 (5th Cir. 2011) ("Importantly, 'unreasonable' is not
the same as 'erroneous' or ‘incorrect’; an incorrect
application of the law by a state court will nonetheless
be affirmed if it is not simultaneously unreasonable.").

While the AEDPA standards of review are strict and
narrow, they are purposely so. As the United States
Supreme Court has held:
[Elven a strong case for relief does not mean the
state court's contrary conclusion was unreasonable.

If this standard is difficult to meet, that is because it
was meant to be. As amended by AEDPA, 8§
2254(d) stops short of imposing a complete bar on
federal court relitigation of claims already rejected
in state proceedings. It preserves authority to issue
the writ in cases where there is no possibility
fairminded jurists could disagree that the state
court's decision conflicts with this Court's
precedents. It goes no farther. Section 2254(d)
reflects the view that habeas corpus is a guard
against extreme malfunctions in the state criminal
justice systems, not a substitute for ordinary error
correction through appeal. [*27] As a condition for
obtaining habeas corpus from a federal court, a
state prisoner must show that the state court's
ruling on the claim being presented in federal court
was so lacking in justification that there was an
error well understood and comprehended in
existing law beyond any possibility for fairminded
disagreement.

Harrington v. Richter, 562 U.S. 86, 102-03, 131 S. Ct.
770, 178 L. Ed. 2d 624 (2011) (citations omitted)
(emphasis added); see also Renico v. Lett, 559 U.S.
766, 779, 130 S. Ct. 1855, 176 L. Ed. 2d 678 (2010)
("AEDPA prevents defendants — and federal courts —
from using federal habeas corpus review as a vehicle to
second-guess the reasonable decisions of state
courts").

The Supreme Court has expressly warned that although
"some federal judges find [28 U.S.C. § 2254(d)] too
confining," it is nevertheless clear that "all federal judges
must obey" the law and apply the strictly deferential
standards of review mandated therein. White, 134 S. Ct.
at 1701.
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V. ANALYSIS OF HEBERT'S SPECIFIC CLAIMS

A. Sufficiency of the Evidence

Hebert's first claim is that no rational juror could have
found her guilty because she proved by a
preponderance of the evidence that she was legally
insane at the time she committed the murders.?? In
response, the State argues that its two expert witnesses
provided sufficient evidence that Hebert deliberately
sought "retribution" against her ex-husband [*28] and
was not psychotic when she killed her children. On
direct appeal, both the Louisiana First Court of Appeal
and the Louisiana Supreme Court denied this
sufficiency-of-the-evidence claim.3°

A claim of insufficiency of the evidence is a mixed
question of law and fact, requiring this Court to examine
whether the state court's denial of relief was contrary to
or an unreasonable application of United States
Supreme Court precedent. Penry v. Johnson, 215 F.3d
504, 507 (5th Cir. 2000); Maes v. Thomas, 46 F.3d 979,
988 (10th Cir. 1995). As noted below, the state
appellate court invoked the correct standard in Hebert's
direct appeal,3® which means this Court is left to
determine whether that court's application of that
standard was objectively unreasonable. For the reasons
set forth below, this Court recommends that Hebert's
sufficiency claim be denied.

1. Standard of Review

The Supreme Court established the due-process
standard that a reviewing court must employ in
analyzing the sufficiency of the evidence in Jackson v.
Virginia, 443 U.S. 307, 99 S.Ct. 2781, 61 L.Ed.2d 560
(1979). Under Jackson, the reviewing court must
determine whether, viewing the evidence in the light
most favorable to the prosecution, any rational trier of
fact could have found the essential elements of the
crime, as identified by state substantive law, to have
been proven beyond a reasonable [*29] doubt. Id. at
316-17, 99 S.Ct. at 2787. In this case, Hebert claims
that no rational jury could have concluded that she failed

29Rec. Doc. No. 1.
30 Hebert, 57 So.3d 608; Hebert, 73 So.3d 380.

31 Hebert, 2010-0305, 57 So. 3d 608 (La. App. 1st Cir. 2/11/11)

to prove she was legally insane at the time she
committed the murders.

In Louisiana, a criminal defendant is presumed to be
sane and responsible for his or her actions. La.Rev.Stat.
§ 15:432; State v. Peters, 643 So.2d 1222, 1225 (La.
1994). However a defendant may rebut this presumption
by a preponderance of evidence. La.Rev.Stat. § 15:652;
see State v. Silman, 663 So.2d 27, 32 (La. 1995).
Notably, the State is not required to offer any proof of
the defendant's sanity or to offer evidence to rebut the
defendant's evidence. State v. Thames, 95-2105 (La.
App. 1 Cir. 9/27/96); 681 So.2d 480, 486, writ denied,
96-2563 (La.3/21/97); 691 So. 2d 80. "Legal insanity is
proved if the circumstances indicate that a mental
disease or mental defect rendered the offender
incapable of distinguishing between right and wrong
with reference to the conduct in question." Peters, 643
So0.2d at 1225 (citing La.Rev.Stat. § 14:14).

Here there is no question that Hebert actually committed
the acts for which she was charged — first-degree
murder. Instead of making a typical sufficiency
argument, however, i.e., the prosecution failed to meet
one of its essential elements, Hebert makes the
argument that she overcame the presumption that she
was sane so that no rational jury could have found her
guilty. In light of Louisiana law on the issue of insanity,
the inquiry under Jackson is whether viewing [*30] the
evidence in the light most favorable to the State, any
rational trier of fact could have found that Hebert had
not proven by a preponderance of the evidence that she
was insane at the time of the offense. See Thames, 681
So. 2d at 486, see also Donahue v. Cain, 231 F.3d
1000, 1004 (5th Cir. 2000).

In a federal habeas corpus proceeding, great deference
must be given to the factual findings in the state-court
proceedings because review of the sufficiency of the
evidence does not include review of the weight of the
evidence or the credibility of the withesses—those
determinations are the exclusive province of the jury.
United States v. Young, 107 F. App'x 442, 443 (5th Cir.
2004) (citing United States v. Garcia, 995 F.2d 556, 561
(5th Cir. 1993); see Jackson, 443 U.S. at 319 (it is the
jury's responsibility "to resolve conflicts in the testimony,
to weigh the evidence, and to draw reasonable
inferences from basic facts to ultimate facts"). A
reviewing federal habeas court is not authorized to
substitute its interpretation of the evidence or its view of
the credibility of witnesses in place of the fact finder.
Weeks v. Scott, 55 F.3d 1059, 1062 (5th Cir. 1995);
Alexander v. McCotter, 775 F.2d 595, 598 (5th Cir.
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1985). Thus, all credibility choices and conflicting
inferences must be resolved in favor of the verdict.
Ramirez v. Dretke, 398 F.3d 691, 695 (5th Cir. 2005). In
addition, "[tlhe Jackson inquiry 'does not focus on
whether the trier of fact made the correct guilt or
innocence determination, but rather whether it made a
rational decision to convict or [*31] acquit." Santellan v.
Cockrell, 271 F.3d 190, 193 (5th Cir. 2001) (quoting
Herrera v. Collins, 506 U.S. 390, 402, 113 S. Ct. 853,
122 L. Ed. 2d 203 (1993)) (emphasis added).

2. Analysis

On this issue, the sole question before this Court is
whether the First Circuit's decision denying Hebert's
sufficiency challenge "was contrary to, or involved an
unreasonable application of, clearly established Federal
law." 28 U.S.C. § 2254(d)(1). This Court cannot say,
based on its review of the extensive record in this case,
that the First Circuit's decision was objectively
unreasonable.

Six expert witnesses testified at Hebert's trial: two for
the State and four for the defense. The very fact that the
jury heard this conflicting testimony from court-approved
experts ultimately dooms Hebert's sufficiency-of-the-
evidence claim. In this analysis, it is of no moment that
the defense called twice as many expert witnesses as
the State because "conflicting expert testimony invites
juries to make a credibility determination, not to tally
which side produced more experts." See Chester v.
Thaler, 666 F.3d 340, 349 (5th Cir. 2011), cert. denied,
568 U.S. 978, 133 S. Ct. 525, 184 L. Ed. 2d 338 (2012);
compare Strickland v. Francis, 738 F.2d 1542, 1551
(11th Cir. 1984) (noting the significance of conflicting
testimony for a Jackson claim).

This Court is explicitly prohibited from engaging in a
credibility analysis; it is the province of the jury "to
resolve conflicts in the testimony, to weigh the evidence,
and to draw reasonable [*32] inferences from basic
facts to ultimate facts." Jackson, 443 U.S. at 319. As
compelling as the defense experts and physical
evidence may have been, the State presented evidence
— including the testimony of two expert witnesses —
that supported its theory that Hebert was not insane at
the time of the offense. Looking at this evidence in the
light most favorable to the State, as the Jackson
standard demands, this Court cannot say that a rational
juror must have found Hebert not guilty by reason of
insanity. See Ramirez, 398 F.3d at 695 (all credibility
choices and conflicting inferences must be resolved in

favor of the verdict); Morris v. Attorney Gen. of State of
California, 36 F. App'x 235, 237-38 (9th Cir. 2002) (on
habeas review, federal court must "respect the exclusive
province of the jury to determine the credibility of
witnesses, resolve evidentiary conflicts, and draw
reasonable inferences from proven facts, by assuming
that the jury resolved all such matters in a manner which
supports the verdict") (citation omitted). Accordingly,
Hebert's sufficiency-of-the-evidence claim is without
merit.

B. Ineffective Assistance of Trial Counsel

Hebert makes three distinct claims of ineffective
assistance of counsel: (1) trial counsel was ineffective
for failing to challenge the State's use of its peremptory
challenges under [*33] J.E.B./Batson; (2) trial counsel
was ineffective for failing to investigate a seizure
disorder that may have "caused [Hebert's] psychotic
break" and (3) appellate counsel was ineffective for
failing to challenge the warrantless search of Hebert's
home.32 Hebert raised these claims in state post-
conviction proceedings and they were denied by the
Louisiana Supreme Court in a written opinion.33 As
discussed below, these claims are without merit.

1. Standard of Review on Ineffective Assistance Claims

The standard for judging the performance of counsel
was established by the United States Supreme Court in
Strickland v. Washington, 466 U.S. 668, 104 S. Ct.
2052, 80 L. Ed. 2d 674 (1984). In Strickland, the Court
established a two-part test for evaluating claims of
ineffective assistance of counsel in which the petitioner
must prove deficient performance and prejudice
therefrom. See 466 U.S. at 697. The petitioner has the
burden of proving ineffective assistance of counsel by a
preponderance of the evidence. See Montoya V.
Johnson, 226 F.3d 399, 408 (5th Cir. 2000); Jernigan v.
Collins, 980 F.2d 292, 296 (5th Cir. 1992). In deciding
ineffective-assistance claims, a court need not address
both prongs of the conjunctive Strickland standard, but
may dispose of such a claim based solely on a
petitioner's failure to meet either prong of the test. See
Amos v. Scott, 61 F.3d 333, 348 (5th Cir. 1995).

32Rec. Doc. No. 1. Although Hebert ordered her claims
differently, this Court will address all three Strickland
challenges together.

33 Rec. Doc. No. 1; Hebert, 182 So. 3d at 27.
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To prevail on the deficiency prong of[*34] the
Strickland test, a petitioner must demonstrate that
counsel's conduct failed to meet the constitutional
minimum guaranteed by the Sixth Amendment. See
Styron v. Johnson, 262 F. 3d 438, 450 (5th Cir. 2001),
cert. denied, 534 U.S. 1163, 122 S. Ct. 1175, 152 L. Ed.
2d 118 (2002). "The defendant must show that
counsel's representation fell below an objective
standard of reasonableness." Strickland, 466 U.S. at
687-88; see also Cantu v. Thaler, 632 F.3d 157, 163
(5th Cir. 2011). The analysis of counsel's performance
must take into account the reasonableness of counsel's
actions under prevailing professional norms and in light
of all of the circumstances. See Strickland, 466 U.S. at
689; Carty v. Thaler, 583 F.3d 244, 258 (5th Cir. 2009).
The reviewing court must ™judge counsel's
challenged conduct on the facts of the particular case,
viewed as of the time of counsel's conduct.” Roe v.
Flores-Ortega, 528 U.S. 470, 477, 120 S. Ct. 1029, 145
L. Ed. 2d 985 (2000) (quoting Strickland, 466 U.S. at
690). Petitioner must overcome a strong presumption
that the conduct of her counsel falls within a wide range
of reasonable representation. See Harrington v. Richter,
562 U.S. 86, 131 S.Ct. 770, 787, 178 L. Ed. 2d 624
(2011) (citing Strickland, 466 U.S. at 689).

In order to prove prejudice, the petitioner "must show
that there is a reasonable probability that, but for
counsel's unprofessional errors, the result of the
proceeding would have been different." Strickland, 466
U.S. at 694; see also Williams v. Thaler, 602 F.3d 291,
310 (5th Cir. 2010). Furthermore, "[t]he petitioner must
‘affirmatively prove,' and not just allege, prejudice." Day
v. Quarterman, 566 F.3d 527, 536 (5th Cir. 2009)
(quoting Strickland, 466 U.S. at 695). In this context, "a
reasonable probability is a probability sufficient [*35] to
undermine confidence in the outcome." Cullen, 131
S.Ct. at 1403 (quoting Strickland, 466 U.S. at. 694). This
standard requires a "substantial," not just "conceivable,"
likelihood of a different result. Harrington, 131 S.Ct. at
791.

In making a determination as to whether prejudice
occurred, courts must review the record to determine
"the relative role that the alleged trial errors played in
the total context of [the] trial." Crockett v. McCotter, 796
F.2d 787, 793 (5th Cir. 1986). Thus, conclusory
allegations of ineffective assistance of counsel, with no
showing of effect on the proceedings, do not raise a
constitutional issue sufficient to support federal habeas
relief. See Miller v. Johnson, 200 F.3d 274, 282 (5th Cir.
2000) (citing Ross v. Estelle, 694 F.2d 1008, 1012 (5th
Cir. 1983)), cert. denied, 531 U.S. 849, 121 S. Ct. 122,

148 L. Ed. 2d 77 (2000).

On habeas review, the United States Supreme Court
has clarified that, in applying Strickland, "[t]he question
is whether an attorney's representation amounted to
incompetence under prevailing professional norms, not
whether it deviated from best practices or most common
custom." Harrington, 131 S.Ct. at 788. The Harrington
Court went on to recognize the high level of deference
owed to a state court's findings under Strickland in light
of AEDPA standards of review:

The standards created by Strickland and § 2254(d)
are both highly deferential, and when the two apply
in tandem, review is doubly so. The Strickland
standard is a general one, so the range of
reasonable [*36]  applications is  substantial.
Federal habeas courts must guard against the
danger of equating unreasonableness under
Strickland with unreasonableness under § 2254(d).
When § 2254(d) applies, the question is not
whether counsel's actions were reasonable. The
question is whether there is any reasonable
argument that counsel satisfied Strickland's
deferential standard.

Id. at 788 (citations and quotation marks omitted).

Accordingly, scrutiny of counsel's performance under §
2254(d) is "doubly deferential." Cullen, 131 S.Ct. at
1403 (quoting Knowles v. Mirzayance, 556 U.S. 111,
129 S.Ct. 1411, 1413, 173 L. Ed. 2d 251 (2009)). The
federal courts must take a deferential look at counsel's
performance under the Strickland standard through the
"deferential lens of § 2254(d)." Id. (citing Strickland, 466
U.S. at 689 and quoting Knowles, 129 S.Ct. at 1419 n.
2). Furthermore, the court will "indulge a strong
presumption that strategic or tactical decisions made
after an adequate investigation fall within the wide range
of objectively reasonable professional assistance."
Moore v. Johnson, 194 F.3d 586, 591 (5th Cir. 1999)
(citing Strickland, 466 U.S. at 689-90); see also
Mattheson v. King, 751 F.2d 1432, 1441 (5th Cir. 1985).

The Strickland standard also applies to claims of
ineffective assistance of appellate counsel. Duhamel v.
Collins. 955 F.2d 962, 967 (5th Cir. 1992) (citing Heath
v. Jones, 941 F.2d 1126, 1130 (11th Cir. 1991)). In
reviewing claims of ineffective assistance of appellate
counsel, the Supreme Court has expressly observed
that appellate counsel "need not advance every
argument, regardless of merit, urged by the ]
defendant. [*37] Evitts v. Lucey, 469 U.S. 387, 394,
105 S. Ct. 830, 83 L. Ed. 2d 821 (1985). When alleging
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ineffective assistance of appellate counsel, the
defendant "must show that the neglected claim would
have had a reasonable probability of success on
appeal." Duhamel, 955 F.2d at 967. However, failing to
raise every meritorious claim on appeal does not make
counsel deficient. Green v. Johnson, 116 F.3d 1115,
1125-26 (5th Cir. 1997) (citing Ellis v. Lynaugh, 873
F.2d 830, 840 (5th Cir. 1989)). Similarly, failing to raise
a frivolous claim "does not cause counsel's performance
to fall below an objective level of reasonableness.” Id. at
1037. Courts give great deference to professional
appellate strategy and applauds counsel for "winnowing
out weaker arguments on appeal and focusing on one
central issue if possible, and at most a few key issues. .
.." Jones v. Barnes, 463 U.S. 745, 103 S. Ct. 3308, 77
L. Ed. 2d 987 (1983). This is true even where the
weaker arguments have merit. 1d. at 751-2. Instead, the
applicable test is whether the omitted issue was "clearly
stronger" than the issue[s] actually presented on appeal.
See, e.g., Diaz v. Quarterman, 228 F. App'x 417, 427
(5th Cir. 2007); see also Smith v. Robbins, 528 U.S.
259, 288, 120 S.Ct. 746, 145 L.Ed.2d 756 (2000).

2. Ineffective Assistance of Counsel for Failing to Make
a J.E.B./Batson Challenge

In her first ineffective-assistance-of-counsel claim,
Hebert contends the State unlawfully struck qualified
prospective female jurors on the basis of their gender
and counsel was ineffective for failing to raise
challenges to those improper strikes.34 She argues that
prejudice is presumed [*38] "where trial counsel fails to
object where a prima facie case of discrimination exists
because discrimination in jury selection is a structural
error."

Specifically, Hebert claims that the State discriminated
against female jurors when it used all of its peremptory
strikes to remove women from the jury.3® Hebert raised
this same claim in her state post-conviction application
and, in the last reasoned state-court opinion, the
Louisiana Supreme Court denied the claim on its
merits.36 That court wrote: "Relator fails to show that

34Rec. Doc. No. 1.

351d. In its reply the State notes that it only used 11 of its
peremptory challenges before a full jury was seated and only
used the remaining of its "additional, yet entirely separate,”
peremptory challenges for the selection of alternate jurors
pursuant to La.C.Cr.P. art. 789. Rec. Doc. No 8, p. 9.

she received ineffective assistance of trial counsel
under the standard of Strickland, 466 U.S. 668, 104 S.
Ct. 2052, 80 L. Ed. 2d 674."3" The Louisiana Supreme
Court explicitly relied upon the post-conviction findings
of the trial court that
there were many sufficiently gender-neutral
explanations for the use of peremptory challenges
including: religious, moral or ethical considerations,
self-employed business owners, jurors with medical
or psychiatric problems, jurors with family members
that had psychiatric problems, one juror who knew
the defendant, and those jurors that had misgivings
about imposing the death penalty.38

The trial court also concluded that, even had counsel's
performance been insufficient, Hebert had [*39] not
shown any prejudice arising from that deficiency.3 The
trial court also held that trial counsel were not deficient
because they "used their experience and training in the
most skillful manner to properly defend petitioner
against the charges."*© Because the state courts
rejected the ineffective assistance of counsel claims on
the merits and such claims present a mixed question of
law and fact, this Court must defer to the state-court
decision unless it was "contrary to or involved an
unreasonable application of, clearly established federal
law, as determined by the Supreme Court of the United
States." 28 U.S.C. § 2254(d)(1); Moore v. Cockrell, 313
F.3d 880, 881 (5th Cir.).

Because it is undisputed that Hebert's counsel did not
lodge any objections to the State's use of peremptory
challenges, the Court must apply the two-pronged
Strickland analysis to that alleged omission by counsel.
Turning first to the deficient-performance prong, Hebert
"bears the burden of demonstrating [that trial counsel's]
performance was outside the wide range of reasonable
professional assistance and must overcome a strong
presumption of adequacy." Clark v. Collins, 19 F.3d 959
(5th Cir. 1994). The AEDPA, however, adds a second
layer of deference to trial counsel's perspective on the

36 Hebert, 182 So. 3d 23.
371d.

38|d. As noted above, the Louisiana Supreme Court
incorporated in its opinion the written reasons for ruling issued
by the state district court.

391d.

401d.
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jury selection proceedings. [*40] Burt v. Titlow, __ U.S.
_, 134 S.Ct. 10, 13, 187 L.Ed.2d 348 (2013) ("[O]ur
cases require that the federal court use a doubly
deferential standard of review that gives both the state
court and the defense attorney the benefit of the
doubt.") (quotation omitted). As the United States
Supreme Court has cautioned, this Court's analysis
must attempt to “eliminate the distorting effects of
hindsight, reconstruct the circumstances of counsel's
challenged conduct, and evaluate the conduct from
counsel's perspective at the time." Strickland, 466 U.S.
at 689; Ramirez v. Stephens, 641 F. App'x 312, 322 (5th
Cir. 2016) (a decision regarding trial tactics cannot be
the basis for a claim of ineffective assistance of counsel
unless counsel's tactics are shown to be so ill chosen
that it permeates the entire trial with obvious
unfairness).

While Hebert does point to a fact that might be troubling
on its face and in a vacuum, i.e., that the State used all
of its peremptory challenges on women,*! that fact
alone does not afford her habeas relief in the absence
of any challenge to the strikes by trial counsel. The
question on her federal habeas claim for ineffective
assistance of counsel is whether she can demonstrate
that counsel was deficient for failing to challenge the
State's peremptory strikes at the time of trial. Here,
Hebert's claim of deficient performance [*41] s
undermined by the record facts and, indeed, her own
petition.

It is important to recall that to establish a case of
intentional discrimination, the petitioner must show that
the State exercised peremptory challenges to remove
"member[s] of a cognizable group" and that
"circumstances [are] sufficient to raise an inference that
the prosecutor struck the venire person on account of
being a member of that cognizable group." State v.
Givens, 776 So.2d 443, 449 (La. 10/17/01). The
relevant circumstances of the jury selection in this case
simply do not allow for the conclusion that a prima facie
case of discrimination can be made.

The record reflects that the final jury proper consisted of
10 females and two males, along with three males and
one female chosen as alternate jurors.*2 After the venire
members were randomly drawn, 23 females and 10

41 Rec. Doc. No. 1

42State Rec. Vols. 21-23, 29-39. The Court has carefully
reviewed the entire voir dire, which comprises some 14
volumes in the state-court record.

males were questioned prior to the final jury selection.*3
Of the 10 males examined, four were stricken for cause
or hardship, leaving only six on the venire. The defense
used four of its peremptory challenges on those males,
leaving only two males on the panel. Given these
straightforward numbers, that the State used 11 of its
strikes on females is, in the final analysis, neither
surprising nor indicative of[*42] a discriminatory
pattern.*4

Underlying all this are Hebert's own arguments that,
intentionally or not, demonstrate a clear strategic reason
why trial counsel would choose not to make a
J.E.B./Batson challenge: if trial counsel succeeded with
that challenge, the defense would risk losing favorable
jurors. Hebert writes that "side-by-side comparison of
the voir dire statements of the struck female jurors
reveals that they were as qualified, or more qualified, to
serve on the jury and return a sentence of death [than
the] male jurors who were actually seated on Hebert's
jury."¥> Hebert further notes that, "of the twelve female
venire members peremptorily struck by the State, five of
them conveyed unequivocal support for the death
penalty and willingness to impose a death sentence on
Hebert."46 Indeed, one juror, Mary Davidson, went so
far as to "indicat[e] that, in her opinion, death would be
the appropriate penalty in a factual scenario that was
based on the State's version of the instant crime but that
she would consider all of the evidence presented."4’
And later, Hebert notes that "none of the female
prospective jurors removed by the State was as
opposed to the death penalty as some of the [*43]
males ultimately selected to sit on the jury."48

The Court has reviewed the transcript of the voir dire
and finds Hebert's characterization of these potential
jurors' statements to be accurate and, therefore, cannot

431d.

44 This conclusion is illustrated to an extent by an observation
made by the State in its Response to the Petition, namely that
if the District Attorney had truly been motivated to exclude
female jurors, one would have expected him to strike the last
juror seated, a female, because she would have been
replaced with a male.

451d. at 31 (emphasis added).
46 1d. at 32.
471d. at 33.

481d. at 34.
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help but conclude that her trial counsel had ample
strategic reasons to abstain from making J.E.B/Batson
challenges regarding any number of the State's strikes.
In attempting to establish that the stricken jurors were
death-penalty qualified, Hebert necessarily highlights a
clear justification for her counsel to want them stricken
— that they were death-penalty qualified. While she
escaped that sentence ultimately, that Hebert faced the
death penalty at the time the jury was selected cannot
be gainsaid, and efforts by counsel to exclude potential
jurors who were "as qualified, or more qualified"4® to
return a death sentence simply cannot be second-
guessed at this level of review. Given the state court's
factual findings and the strong deference paid to trial
counsel's performance, the state court's rejection of this
ineffective assistance claim was not unreasonable.
Thus, this Court need not reach the prejudice prong of
the Strickland inquiry and Hebert's ineffective-
assistance [*44] claim that counsel failed to make a
J.E.B./Batson challenge should be denied.>°

3. Ineffective Assistance of Trial Counsel for Failing to
Investigate Hebert's Seizure Disorder

Hebert next claims that her trial counsel was ineffective
for failing to investigate a long-standing, untreated,
seizure disorder that "likely caused her psychotic
break."! In response, the State argues that Hebert's
trial attorneys were not deficient because they were
aware of the seizure disorder and conveyed that
information to their expert withnesses who "chose to give
it very little weight.">2 The State opines that, even had
her trial attorneys (and experts) presented this alternate
theory as the cause of Hebert's psychosis, Hebert still

491d. at 31.

50 Hebert presents this claim as an ineffective assistance claim
rather than as a Batson violation claim. She argues for a
presumption of prejudice in the ineffective assistance of
counsel context based upon the failure to object to the State's
use of peremptory challenges to remove females and resultant
structural error. While the Court need not reach the issue of
prejudice, it notes that the United States Fifth Circuit has
declined to "hold that a structural error alone is sufficient to
warrant a presumption of prejudice in the ineffective
assistance of counsel context." Scott v. Hubert, 610 F. App'x
433 (5th Cir. 2015) (quoting Virgil v. Dretke, 446 F.3d 598, 607
(5th Cir. 2006).

51Rec. Doc. No. 1.

52Rec. Doc. No. 8, p. 16.

fails to prove prejudice because that theory cannot
account for the "the angry letters she penned on the
date of the killing."3 In its decision denying Hebert's
claim, the Louisiana Supreme Court stated: "Relator
fails to show she received ineffective assistance of trial
counsel under the standard of Strickland, 466 U.S. 668,
104 S. Ct. 2052, 80 L. Ed. 2d 674," and attached and
incorporated the trial court's post-conviction order. That
order specifically found that Hebert's trial attorneys did
not render deficient performance, noting [*45] (as
mentioned above), that "petitioner's counsel used their
experience and training in the most skillful manner to
properly defend petitioner against the charges.">*

Through the affidavit of Dr. Merikangas, the email from
Dr. Ahava, and the diagnosis of temporal lobe seizures,
Hebert argues that she suffered prejudice when her trial
lawyers deficiently failed to investigate her temporal-
lobe seizures, which may have exacerbated (or even
potentially caused) her psychosis.®® In support of this
claim, Hebert relies upon an affidavit from Dr. James
Merikangas.?® That affidavit provides evidence that
Hebert wrote the two notes, not as a scorned lover, but
as someone who was suffering from a labile mood.5”
Dr. Merikangas supports this assertion by pointing to
Hebert's statement, made only a week before the
killings that she "wanted to move on her with her life.">8

531d. at 20.
54 Hebert, 182 So. 3d at 27.

55 Rec. Doc. No. 1. Supp. Exh. 1, 7, 8. Dr. Merikangas' affidavit
does not indicate that he would have, in fact, been available to
testify at trial. Notwithstanding this, however, the Court will
consider the affidavit because of its substantial compliance
with Hebert's burden for claims of failure to investigate. In
order to demonstrate prejudice arising from the failure to call
witnesses, a petitioner must identify the witnesses, explain the
content of their proposed testimony, show that their testimony
would have been favorable to the defense, and demonstrate
that the witnesses were available and willing to testify at trial.
See Day v. Quarterman, 566 F.3d 527, 538 (5th Cir. 2009);
See also Anthony v. Cain, Civ. Action No. 07-3223 at 8, 2009
U.S. Dist. LEXIS 100697, 2009 WL 3564827 (E.D.La. Oct. 29,
2009) ("This Court may not speculate as to how such
witnesses would have testified; rather, a petitioner must come
forward with evidence, such as affidavits from the uncalled
witnesses, on that issue.").

56 Rec. Doc. No. 1-13.

571d.
58 Rec. Doc. No. 1. Supp. Exh. 13-8.
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Further, Dr. Merikangas' affidavit rebuts the State's
claim that Hebert could not have been in a psychotic
state for such a short period of time and he also
explains why "it is not surprising that [a] [taser] shock
brought her around to awareness.">?

Hebert has not demonstrated that her counsel's
performance was deficient. [*46] See Motley v. Collins,
18 F.3d 1223, 1226 (5th Cir. 1994), cert. denied, 513
U.S. 960, 115 S. Ct. 418, 130 L. Ed. 2d 333 (1994)) (in
deciding ineffective assistance of counsel claims, this
court need not address both prongs of the conjunctive
Strickland standard, but may dispose of such a claim
based solely on a petitioner's failure to meet either
prong of the test). To do so, she must establish that
counsel "made errors so serious that he was not
functioning as the 'counsel' guaranteed to the defendant
under the Sixth Amendment." Strickland, 466 U.S. at
687, 104 S.Ct. 2052. On federal habeas review, scrutiny
of counsel's performance "must be highly deferential,"
and the court will "indulge a strong presumption that
strategic or tactical decisions made after an adequate
investigation fall within the wide range of objectively
reasonable professional assistance."” Moore v. Johnson,
194 F.3d 586, 591 (5th Cir. 1999) (citing Strickland, 466
U.S. at 689-90). Under this standard, the petitioner
bears the burden to show that counsel's performance
fell below an objective standard of reasonableness and

that the deficiency prejudiced the defense. See
Strickland, 466 U.S. at 687-88, 104 S.Ct. 2052.
Further, every effort must be undertaken ™to eliminate

the distorting effects of hindsight, to reconstruct the
circumstances of counsel's challenged conduct, and to
evaluate the conduct from counsel's perspective at the
time." United States v. Harris, 408 F.3d 186, 189 (5th
Cir. 2005) (quoting Strickland, 466 U.S. at 689, 104
S.Ct. 2052).

A "conscious and informed decision on trial tactics [*47]
and strategy cannot be the basis for constitutionally
ineffective assistance of counsel unless it is so ill-
chosen that it permeates the entire trial with obvious
unfairness." Johnson v. Dretke, 394 F.3d 332, 337 (5th
Cir. 2004) (citations and internal quotation marks
omitted). However, "strategic choices made after less-
than-complete investigation are reasonable only to the
extent that reasonable professional judgments support
the limitations on investigation." Wiggins, 539 U.S. at
521, 123 S.Ct. 2527 (internal quotation marks and

1d.

alteration omitted) (quoting Strickland, 466 U.S. at 690-
91, 104 S.Ct. 2052). When assessing the
reasonableness of an attorney's investigation, we must
"consider not only the quantum of evidence already
known to counsel, but also whether the known evidence
would lead a reasonable attorney to investigate further."
Id. at 527, 123 S.Ct. 2527.

The weakness of Hebert's deficiency argument vis-a-vis
the seizure investigation is particularly clear when
juxtaposed against her prejudice argument. Unlike
Hebert's prejudice claim, which is accompanied by
direct evidence, in the form of affidavits, documents and
emails, Hebert's deficiency claim conspicuously lacks
any such supplemental evidence. Here, there is no
evidence that there was anything further for counsel to
investigate — indeed, the record shows that counsel
actually [*48] had information about the existence and
effects of Hebert's frontal-lobe seizures.?0 Page 11 of
Dr. Ahava's report reads:
At the age of 20 years old, [Hebert] was in an
automobile accident in which she was the
passenger in the front seat of a pickup truck, sitting
in the middle. She suffered a concussion and was
hospitalized. She reported experiencing changes in
mood following that event. Hebert developed a
seizure disorder and was placed on a variety of
anti-seizure medications over the ensuing years.

In conclusion, Dr. Gaddis opined that Hebert had
"temporal lobe seizures." This is relevant to the
extent that this classification of seizures often co-
exists with mood disturbances that appear similar to
manic depression.

Rec. Doc. No. 1, Exh. 2, p. 11.

Although Hebert offers no evidence about trial counsel's
investigative choices, there are viable strategic reasons
why counsel might have focused on Hebert's depression
instead of her seizures. For instance, counsel may have
wanted to direct the jury to Hebert's most recent mental
illness and worried that bringing up an old seizure
disorder would just confuse the jury. Yeboah-Sefah v.
Ficco, 556 F.3d 53, 76 (1st Cir. 2009) (noting that trial

counsel's decision to disregard one of two
different [*49] diagnoses for an insanity defense was a
strategic decision and therefore not deficient

performance because of the potential to confuse the
jury).

Hebert, who bears the burden of proof, offers no

60 See Rec. Doc. No. 1, Exh. 1, p. 2; Exh. 2, p. 11.
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evidence that the other medical experts who testified at
trial — Drs. Self, Resnick and Phillips — thought the
seizure disorder played a significant role in Hebert's
psychotic break and thus should have been investigated
further and introduced at trial. Escamilla v. Stephens,
749 F.3d 380, 392 (5th Cir. 2014) (if a purportedly
tactical decision is not preceded by a reasonable
investigation, then it is not sufficiently informed and not
entitled to the deference typically afforded counsel's
choices). To be sure, the use of three separate doctors
to evaluate Hebert for psychiatric problems amounts to
a "reasonable investigation" and her trial counsel's
decisions are afforded great deference. This claim is
therefore without merit.

C. Ineffective Assistance of Appellate Counsel for
Failing to Challenge the Search of Hebert's Home

Hebert's final claim of ineffective assistance of counsel
is that her appellate counsel failed to challenge the
warrantless search of her home.®1 On direct appeal,
Hebert's appellate counsel raised six claims: (1) the trial
court [*50] erred when it denied the post-verdict
judgment of acquittal; (2) the trial court erred when it
denied Hebert's motion for a new trial; (3) there was
insufficient evidence to conclude that Hebert was guilty;
(4) the trial court erred when it limited Dr. Spitz'
testimony; (5) the trial court erred when it denied
Hebert's motion for a change of venue and (6) the trial
court imposed an excessive sentence by making the life
sentences consecutive.52 After raising the issue of the
warrantless search on post-conviction, the Louisiana
Supreme Court denied the claim in the last reasoned
state court opinion:

Relator also fails to show appellate counsel
"ignored issues clearly stronger than those
presented," Smith v. Robbins, 528 U.S. 259, 288,
120 S.Ct. 746, 765, 145 L.Ed.2d 756 (2000)
(citation and internal quotation marks omitted), and
that there was a "reasonable probability" she would
have prevailed on the omitted claim on appeal.
Mayo v. Henderson, 13 F.3d 528, 533-34 (2d Cir.
1994).

Hebert, 182 So. 3d at 23. The court attached and
incorporated the trial court's written ruling in its opinion.

61 Rec. Doc. No. 1.

62 State Rec. Vol. 43 of 45; State v. Hebert, 57 So0.3d 608 (La.
App. 1st Cir. 2011), No. 2010-KA-0305.

In relevant part, that opinion stated:

Petitioner, in her Reply to the State's "Answer to
Application to Post Conviction Relief," did not claim
that the initial entry into her home was unlawful.
Petitioner complaints [sic] are of the subsequent
"warrantless" [*51] search of her home and the
seizure of evidence taken during that search.
Officers did not enter petitioner's home until they
heard cried of distress from petitioner's father-in-
law, Buck Hebert, who entered petitioner's home
out of fear and concern for petitioner and her
children. When Mr. Hebert called for help, the
officers entered the home.

Upon entering the home and observing large
amounts of blood, the officer's [sic] began their
search for the cause of the blood and to determine
if its residents of were safe. Because it was difficult
to determine what had taken place, once the scene
in petitioner's bedroom was secured, officers
conducted a protective sweep to secure the
premises. The evidence seized from petitioner's
home and introduced into evidence was observed
in "plain view" by the officers while in the home, and
the evidence seized were those objects that were
lying in plain view and had the obvious presence of
blood. See State v. Brown, 370 So.2d 525 (La.
1979).

If appellate counsel for the petitioner had asserted
this claim on appeal, the appellate court would have
been found the claim to be meritless. Thus,
counsels' alleged failure to assert the claim has not
prejudiced the applicant. This claim has no
merit. [*52]

Hebert, 182 So. 3d at 26. The State argues, as the
Louisiana Supreme Court held, that the officers did not
violate the Fourth Amendment in that an exigency
justified their initial entry into the home and, once they
were inside the house, the blood-splattered notes were
clearly evidence and were in plain view.53

When a petitioner claims that the failure to raise an
issue on appeal constitutes ineffective assistance of
appellate counsel, the prejudice prong of Strickland
requires the petitioner to establish that, had the issue
been raised, the appellate court would have granted
relief. United States v. Phillips, 210 F.3d 345, 350 (5th
Cir. 2000). Hebert cannot meet this burden.

63 Rec. Doc. No. 8, p. 23.
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Police may seize evidence under the plain-view doctrine
when: (1) their intrusion into the protected area is
justified and (2) it is immediately apparent, without close
inspection, that the items seized are evidence or
contraband. Horton v. California, 496 U.S. 128, 135-
136, 110 S.Ct. 2301, 2307, 110 L.Ed.2d 112 (1990).
The plain-view doctrine is a recognized exception to the
rule that a search or seizure conducted without a
warrant is presumed to be unreasonable. Coolidge v.
New Hampshire, 403 U.S. 443, 465, 91 S.Ct. 2022,
2037, 29 L.Ed.2d 564 (1971); State v. Smith, 982 So.2d
821 (La. App. 5 Cir. 3/11/08). Because all parties agree
that the police's initial entry into the home was lawful,
the sole issue on appeal would have been whether it
was immediately apparent that the bloody notes were
evidence. Michigan v. Tyler, 436 U.S. 499, 509-510, 98
S.Ct., 1942, 1950-1951, 56 L. Ed. 2d 486 (1978).%4 This
is not Hebert's argument, however [*53] — instead, she
challenges the officers' "exhaustive" search of her
home.5°

In support of her argument, Hebert relies on Mincey v.
Arizona, 437 U.S. 385, 98 S. Ct. 2408, 57 L. Ed. 2d 290
(21978). In Mincey, the Supreme Court held that there is
no general "murder scene" exception to the Fourth
Amendment's warrant requirement. However, Mincey
also endorsed the application of the plain-view doctrine
in the warrantless investigation of murder scenes:

We do not question the right of the police to
respond to emergency situations. Numerous state
and federal cases have recognized that the Fourth
Amendment does not bar police officers from
making warrantless entries and searches when
they reasonably believe that a person within is in
need of immediate aid. Similarly, when the police
come upon the scene of a homicide they may make
a prompt warrantless search of the area to see if
there are other victims or if a Kkiller is still on the
premises. The need to protect or preserve life or
avoid serious injury is justification for what would be
otherwise illegal absent an exigency or emergency.
And the police may seize any evidence that is in
plain view during the course of their legitimate
emergency activities.

Id. at 391 (citations and quotations omitted) (emphasis

64 Hebert does not challenge the police's initial entry of the
house or their continued presence therein. Hebert, 182 So. 3d
at 26.

65Rec. Doc. No. 1.

added).

Here, the blood-stained notes were clearly
incriminating [*54] and were thus excepted from the
warrant requirement under the plain-view doctrine.
Louisiana and federal courts have held that blood-
stained items inherently have evidentiary value and
therefore fall within the "immediately apparent” prong of
the plain-view doctrine.

For instance, in addressing a similar set of facts, the
Louisiana Fifth Circuit Court of Appeal determined that a
bloody palm print was immediately apparent as
evidence and thus fell within the plain-view doctrine:

When the responding police officers, from their
lawful vantage point, saw the unconcealed bloody
palm print on the kitchen countertop, it was
immediately apparent that they had important
forensic evidence before them. The discovery of
such probative evidence warranted its immediate
preservation.

This Court has recently emphasized the application
of the plain view doctrine: evidence in open or plain
view of a police officer legally on the premises is
subject to seizure without a warrant. State v.
Nicholas, 06-903, p. 6 (La.App. 5 Cir. 4/24/07), 958
So.2d 682, 689.

The case of State v. Robichaux, 00-1234 (La.App.
4 Cir. 3/14/01), 788 So. 2d 458, writ denied, 01-
1178 (La.3/15/02), 811 So. 2d 897, is illustrative of
the application of constitutional principles. In
Robichaux, the warrantless seizure of a bloody
hammer was upheld under the plain view doctrine.
Police officers were informed that [*55] someone in
a nearby home needed assistance. Upon
responding to the emergency call, the officers saw
blood on the ground and porch of the defendant's
home and heard the victim moaning. Upon entering
the house, officers saw blood on the floors and
walls and learned that the victim had been beaten
with a hammer. For officer safety and preservation
of evidence, the officers conducted a security
sweep of the premises. As they did so, in plain
view, the officers found a bloody hammer near the
back door. The seizure of this bloody hammer was
upheld on appeal.

State v. Simmons, 996 So. 2d 1177, 1186 (La. App. 5
Cir. 10/28/08), writ denied, 18 So. 3d 81 (La. 9/25/09);
see also United States v. Chipps, 410 F.3d 438, 443
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(8th Cir. 2005) (when an agent legally arrived at a place
from which he observed a bloody sweatshirt, the
incriminating nature of that bloody sweatshirt — at the
site of a potential assault — was obvious; therefore the
plain-view doctrine justified his seizure of the
sweatshirt); State v. Chapman, 410 So. 2d 689, 700 (La.
1981) (holding that bloodstains on clothing that matched
the description of the crime made it immediately
apparent that the items were evidence of the
commission of the crime").

In Hebert's case, the officers were securing a crime
scene when they noticed the blood-stained notes.
Specifically, paramedic Tracy Adam Gambarella noticed
the note while he was [*56] inside the house to check
the children for signs of life.56 Unlike Mincey where
detectives returned and proceeded to conduct an
exhaustive four-day warrantless search of the
apartment, which included the opening of dresser
drawers, the ripping up of carpets, and the seizure of
200-300 objects, the note in this case was not only in
plain view, it was also immediately apparent as
evidence because it was stained in blood. Mincey 437
U.S. 385, 98 S. Ct. 2408, 57 L. Ed. 2d 290.

Accordingly, as discussed above — and as noted by the
Louisiana Supreme Court in the last reasoned state
court opinion — this claim fails because it is not "clearly
stronger" than the sufficiency claim that appellate
counsel brought on direct appeal. See, e.g., Diaz v.
Quarterman, 228 F. App'x 417, 427 (5th Cir. 2007); see
also Smith v. Robbins, 528 U.S. 259, 288, 120 S.Ct.
746, 145 L.Ed.2d 756 (2000) (explaining that the
relevant test is whether the omitted issue is "clearly
stronger than the issues actually brought on appeal).
Hebert cannot show that, had appellate counsel raised
this issue on appeal, the outcome would have been
different. For the foregoing reasons, this claim should be
denied.

D. Jury Misconduct

Hebert's fourth and fifth claims allege juror misconduct
in violation of her rights to due process and an impatrtial
jury.87 First, Hebert contends that her constitutional
rights were violated [*57] by the jury's consideration of
extraneous evidence that was not admitted at trial.
Specifically she claims that juror Erin Folse, a nurse,

66 State Rec. Vol. 5 of 45; (motions hearing 6/17/2008, p. 122)
67 Rec. Doc. No. 1, p. 99-122

offered impermissible medical opinions about Hebert's
self-inflicted wounds during deliberations.%® Second,
Hebert contends that the jurors engaged in premature
deliberations.5°

1. Standard of Review

As to these two jury-misconduct claims, the State
argues that the state district court's decision addressed
the merits of both claims, thereby triggering application
of the strict standards of § 2254(d)(1).”% In response,
Hebert argues that the court's rulings on the extraneous-
evidence and premature-deliberation claims were
procedural, thus entitling her to de novo review.’1

The transcript of the state district court's April 8, 2013
hearing on Hebert's motion to strike pleadings and
exhibits makes it clear that the court's rulings were
merits-based.”? First, the court found no evidence that
Nurse Folse ever shared her medical opinion about the
ultimate question of whether Hebert could distinguish
right from wrong and thus it was unable to determine
whether Hebert suffered prejudice, i.e., that she was

681d. at 103-115

69Rec. Doc. No. 1. The Court notes that the State's response
submits in the alternative that Hebert's jury misconduct claims
were procedurally barred based on independent and adequate
state-law grounds (i.e. procedurally default). Rec. Doc. 8, pp.
25-28. However, given the complexity of the procedural bar
analysis and the fact that the claims plainly fail on the merits in
any event, the Court will proceed to the alternative merits
review. Taylor v. Thaler, 397 F. App'x 104, 107 (5th Cir. 2010)
(citing Busby v. Dretke, 359 F.3d 708, 720 (5th Cir. 2004));
see also Hudson v. Jones, 351 F.3d 212, 216 (6th Cir. 2003)
(citing Lambrix v. Singletary, 520 U.S. 518, 525, 117 S. Ct.
1517, 137 L. Ed. 2d 771 (1997) ("Judicial economy might
counsel giving the [other] question priority, for example, if it
were easily resolvable against the habeas petitioner, whereas
the procedural-bar issue involved complicated issues of state
law.").

70 That provision states that

An application for a writ of habeas corpus on behalf of a
person in custody pursuant to the judgment of a State
court shall not be granted with respect to any claim that
was adjudicated on the merits in State court proceedings
unless the adjudication of the claim--
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denied due process.”® The trial court also noted that, to
the extent Ms. Folse offered her opinions, those
opinions were not extraneous to the proceedings.
Rather, "she made comments about statements made
by other medical witnesses in the trial, which is exactly
what the juror shield law is designed to defeat."’*

The Fifth Circuit addressed a similar issue in Salazar v.
Dretke, 419 F.3d 384, 398 (5th Cir. 2005). In Salazar,
the defense sought to present testimony of four jurors
about the jury's deliberations. Id. The Fifth Circuit held
that the trial court made a substantive determination
when it "left Salazar with no admissible evidence to
support his due process claim...." Id. at 389. [*59] The
Fifth Circuit went on: "The state habeas court's ruling,
therefore, was not a procedural ruling in which the court
dismissed Salazar's claim as improperly before the
court. Rather, the state court's decision was a
substantive determination that Salazar's claim was
unsupported by any evidence and that Salazar's due
process rights had not been violated." Salazar, 419 F.3d
at 398; see also Henderson v. Cockrell, 333 F.3d 592,
598 (5th Cir. 2003) (holding that among the factors
relevant to determining whether a claim was dismissed
on the merits was whether the state courts' opinions
suggested reliance upon a determination on the merits

(1) resulted in a decision that was contrary to, or involved
an unreasonable application of, clearly established
Federal law, as determined by the Supreme Court of the
United States; or

(2) resulted in a decision that [*58] was based on an
unreasonable determination of the facts in light of the
evidence presented in the State court proceeding.

""Rec. Doc. No. 1, p. 99-122. Hebert argues that she is
entitted to de novo review of her claim of "extraneous
information" because the trial court "repeatedly misstated the
applicable legal standard." Rec. Doc. No. 1, p. 112. This
argument is not well-taken. "Whether a state court interpreted
a (state) evidentiary rule correctly is generally not of concern
to a federal court on habeas." See Panzavecchia v.
Wainwright, 658 F.2d 337, 340 (5th Cir. 1981); Allen v. Cain,
No. CIV.A. 09-0218, 2014 U.S. Dist. LEXIS 19412, 2014 WL
573181, at *14 (W.D. La. Feb. 13, 2014).

2 Rec. Doc. No. 1-10.
73|d. Subsequent to the trial court's ruling, Hebert filed a writ
applications that was denied by the Louisiana First Circuit

Court of Appeal on April 20, 2015. Rec. Doc. No. 1-17; 2015-
KW-0289.

741d.

rather than procedural grounds).

Here, as in Salazar, the trial court excluded the
evidence about Nurse Folse's statements on the merits
rather than making a purely procedural ruling that
"dismiss[ed] the juror testimony as improperly before the
court." Salazar, 419 F.3d at 398.7° Likewise, the trial
court extended this analysis in denying the premature
deliberation claim on the merits, noting: "there's no
specifics about pre-trial or premature deliberations
actually leading to some misconduct that could possibly
be construed to have affected the verdict in this case."’®

More recently, the Fifth Circuit reaffirmed the
appropriate standard of review [*60] when it considered
the denial of habeas relief based on a state court's
ruling that a juror's affidavit supporting a jury misconduct
claim was inadmissible under Louisiana Code of
Evidence article 606(B). Allen v. Vannoy, 659 Fed.
Appx. 792, 2016 WL 4254375, at *4-5 (5th Cir. 2016). In
Allen, the state habeas court "held the affidavit
inadmissible because it did not demonstrate the exertion
of outside influence on the jury or indicate the jury was
exposed to any extraneous prejudicial information." 659
Fed. Appx. 792, Id. at *5. The Fifth Circuit stated that an
evidentiary ruling under 606(B) is a question of law to
which 8 2254(d)(1) deference applies. Additionally, the
Fifth Circuit noted that whether the court's ruling was
correct under state law is of no moment, stating “federal
courts sitting in habeas do not review state courts'
application of state evidence law. Therefore, we assume
without deciding that the state court correctly applied
state law to exclude the affidavit." Id. "A state court's
evidentiary rulings present cognizable habeas claims
only if they run afoul of a specific constitutional right or
render a petitioner's trial fundamentally unfair." Id.
(citations omitted). Similarly, this Court will not review
whether the state court correctly applied state law, but
rather, considers only the overriding federal
constitutional [*61] question with respect to that ruling.
Furthermore, the state-court ruling will be accorded
deferential review under § 2254(d)(1).

2. The Law Concerning Post-Verdict Inquiry Into Jury

75 As was noted by the court in Henderson v. Cockrell, the
state court here clearly relied upon a determination of the
merits in its decision, even if it also pointed to the lack of
sufficiently specific fact pleading in Hebert's petition in denying
her claim. Henderson, 333 F.3d at 598.

781d. at 32
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Deliberations

Courts are generally barred from post-verdict inquiries
into matters involving jury deliberations. The reasons
are obvious: "Courts properly avoid such explorations
into the jury's sovereign space, and for good reason.
The jury's deliberations are secret and not subject to
outside examination." Yeager v. United States, 557 U.S.
110, 129 S.Ct. 2360, 2368, 174 L. Ed. 2d 78 (2009)
(citations omitted). This principle was codified in Federal
Rule of Evidence 606(b). Later, Louisiana Code of
Evidence Article 606(B) codified the same rule,
modeling the provision after the federal rule.”’

Louisiana's jury-shield law expressly prohibits inquiry
into the validity of a verdict, with only two exceptions.
The article reads:

B. Inquiry into validity of verdict or indictment. Upon
an inquiry into the validity of a verdict or indictment,
a juror may not testify as to any matter or statement
occurring during the course of the jury's
deliberations or to the effect of anything upon his or
any other juror's mind or emotions as influencing
him to assent to or dissent from the verdict or
indictment or concerning his mental processes in
connection therewith, [1] except that a juror [*62]
may testify on the question whether any outside
influence was improperly brought to bear upon any
juror, and, in criminal cases only, [2] whether
extraneous prejudicial information was improperly
brought to the jury's attention. Nor may his affidavit
or evidence of any statement by him concerning a
matter about which he would be precluded from
testifying be received for these purposes.

LSA-C.E. art. 606(B). The United States Third Circuit

Court of Appeal’® explained the rationale behind the

""La.Code Evid. art. 606, Comment (b) ("Paragraph B of this
Article follows Federal Rule of Evidence 606(b) with respect to
criminal cases."); State v. Hailey, 953 So.2d 979, 984 (La.
App. 2nd Cir. 2007) ("This article is closely related, at least in
criminal cases, to Federal Rule of Evidence 606").

78 Due to the dearth of relevant jurisprudence interpreting LSA-
C.E. art. 606(B), this Court has looked to federal jurisprudence
interpreting the similar federal rule, which is appropriate under
the circumstances. See, e.g., La. Code Evid. art. 102,
Comment (a) ("[T]he adoption of this Code facilitates the
movement towards a uniform national law of evidence. Thus,
especially where the language of the Louisiana Code is
identical or virtually identical with that used by other states or
in the federal rules, Louisiana courts now have available a
body of persuasive authority which may be instructive in

exceptions:
[TIhere is a clear doctrinal distinction between
evidence of improper intra-jury communications and
extra-jury influences. It is well-established that the
latter pose a far more serious threat to the
defendant's right to be tried by an impartial jury. It
has long been recognized that when jurors are
influenced by the media and other publicity, or
when they engage in communications with third
parties, these extra-record influences pose a
substantial threat to the fairness of the criminal
proceeding because the extraneous information
completely evades the safeguards of the judicial
process.

United States v. Resko, 3 F.3d 684, 690 (3rd Cir. 1993)
(citations omitted).

Although this prohibition may at times lead to seemingly
unjust results, the United [*63] States Tenth Circuit
Court of Appeals explained the prohibition's greater
purposes:

The rule against impeachment of a jury verdict by
juror testimony as to internal deliberations may be
traced back to "Mansfield's Rule," originating in the
1785 case of Vaise v. Delaval, 99 Eng. Rep. 944
(K.B.1785). Faced with juror testimony that the jury
had reached its verdict by drawing lots, Lord
Mansfield established a blanket ban on jurors
testifying against their own verdict. The rule was
adopted by most American jurisdictions and "[b]y
the beginning of [the twentieth] century, if not
earlier, the near-universal and firmly established
common-law rule in the United States flatly
prohibited the admission of juror testimony to
impeach a jury verdict." Tanner v. United States,
483 U.S. 107, 117, 107 S.Ct. 2739, 97 L.Ed.2d 90
(1987). This common-law principle, together with
exceptions also developed by common law, was
eventually codified into Federal Rule of Evidence
606(b).

Rule 606(b) is a rule of evidence, but its role in the
criminal justice process is substantive: it insulates
the deliberations of the jury from subsequent
second-guessing by the judiciary. Jury decision-
making is designed to be a black box: the inputs
(evidence and argument) are carefully regulated by
law and the output (the verdict) is publicly
announced, but the inner workings and
deliberation [*64] of the jury are deliberately

interpreting the Louisiana Code.").
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insulated from subsequent review. Judges instruct
the jury as to the law, but have no way of knowing
whether the jurors follow those instructions. Judges
and lawyers speak to the jury about how to
evaluate the evidence, but cannot tell how the
jurors decide among conflicting testimony or facts.
Juries are told to put aside their prejudices and
preconceptions, but no one knows whether they do
so0. Juries provide no reasons, only verdicts.

To treat the jury as a black box may seem to offend
the search for perfect justice. The rule makes it
difficult and in some cases impossible to ensure
that jury verdicts are based on evidence and law
rather than bias or caprice. But our legal system is
grounded on the conviction, borne out by
experience that decisions by ordinary citizens are
likely, over time and in the great majority of cases,
to approximate justice more closely than more
transparently law-bound decisions by professional
jurists. Indeed, it might even be that the jury's ability
to be irrational, as when it refuses to apply a law
against a defendant who has in fact violated it, is
one of its strengths. See John D. Jackson, Making
Juries Accountable, 50 Am. J. Comp. L. 477, 515
(2002).

If [*65] what went on in the jury room were
judicially reviewable for reasonableness or fairness,
trials would no longer truly be by jury, as the
Constitution commands. Final authority would be
exercised by whomever is empowered to decide
whether the jury's decision was reasonable enough,
or based on proper considerations. Judicial review
of internal jury deliberations would have the result
that "every jury verdict would either become the
court's verdict or would be permitted to stand only
by the court's leave." Carson v. Polley, 689 F.2d
562, 581 (5th Cir.1982).

Defendants undoubtedly have a powerful interest in
ensuring that the jury carefully and impartially
considers the evidence. This case presents that
interest to the highest degree. But there are
compelling interests for prohibiting testimony about
what goes on in the jury room after a verdict has
been rendered. The rule protects the finality of
verdicts. It protects jurors from harassment by
counsel seeking to nullify a verdict. It reduces the
incentive for jury tampering. It promotes free and
frank jury discussions that would be chilled if
threatened by the prospect of later being called to
the stand. Finally, it preserves the "community's

D21

trust in a system that relies on the decisions [*66]
of laypeople [that] would all be undermined by a
barrage of post-verdict scrutiny." Tanner, 483 U.S.
at 121, 107 S.Ct. 2739; see also Resolution Trust
Corp. v. Stone, 998 F.2d 1534, 1548 (10th
Cir.1993) ("[T]he rule against jurors impeaching
their own verdict is designed to promote the jury's
freedom of deliberation, the stability and finality of
verdicts, and the protection of jurors against
annoyance and embarrassment.”); Gov't of the V..
v. Gereau, 523 F.2d 140, 148, 12 V.l. 212 (3d
Cir.1975) (listing these five policies behind the rule).

Like other rules of evidence protecting the
confidentiality of certain communications, such as
the attorney-client privilege or the priest-penitent
privilege, Rule 606(b) denies the court access to
what may be relevant information—information that
might, for example, justify a motion for a new trial.
But like these other privileges, the rule protects the
deliberative process in a broader sense. It is
essential that jurors express themselves candidly
and vigorously as they discuss the evidence
presented in court. The prospect that their words
could be subjected to judicial critique and public
cross examination would surely give jurors pause
before they speak. See Tanner, 483 U.S. at 120,
107 S.Ct. 2739 ("If evidence thus secured could be
thus used, the result would be to make what was
intended to be a private deliberation, the constant
subject of public investigation—to the
destruction [*67] of all frankness and freedom of
discussion and conference.") (quoting McDonald v.
Pless, 238 U.S. at 267-68, 35 S.Ct. 783). Moreover,
part of the urgency that comes from knowing that
their decision is the final word may be lost if jurors
know that their reasoning is subject to judicial
oversight and correction.

United States v. Benally, 546 F.3d 1230, 1233-34 (10th
Cir. 2008).

Similarly, the United States Supreme Court has noted:

There is little doubt that post-verdict investigation
into juror misconduct would in some instances lead
to the invalidation of verdicts reached after
irresponsible or improper juror behavior. It is not at
all clear, however, that the jury system could
survive such efforts to perfect it. Allegations of juror
misconduct, incompetency, or inattentiveness,
raised for the first time days, weeks, or months after
the verdict, seriously disrupt the finality of the
process. Moreover, full and frank discussion in the
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jury room, jurors' willingness to return an unpopular
verdict, and the community's trust in a system that
relies on the decisions of laypeople would all be
undermined by a barrage of post-verdict scrutiny of
juror conduct.

Tanner, 483 U.S. at 120-21 (citations omitted).

Accordingly, the evidence Hebert proffered about jury
deliberations was only admissible if the alleged
impropriety involved (1) [*68] an outside influence
improperly brought to bear upon a juror; or (2)
extraneous prejudicial information improperly brought to
the jury's attention. Here, Hebert makes no allegation of
an improper "outside influence"; therefore, the Court
need only consider whether Hebert's claim involves
"extraneous prejudicial information."

3. Jury Misconduct through Extraneous Evidence

In support of her claim that improper extraneous
information was introduced during jury deliberations,
Hebert proffered at the April 8, 2013 post-conviction
hearing the statement of juror Alma Crochet. According
to that statement, Nurse Folse told the other jurors that,
because Hebert cut around her eyes, she did not
believe that Hebert really intended to cut out her eyes.’®
Hebert also presented the affidavits of investigators
Annie Preziosi and Ashley Cusick. When they
interviewed Nurse Folse about jury deliberations, Nurse
Folse stated: "I'm a nurse. One ER nurse [who testified]
said [Hebert] was catatonic and that they had to sedate
her or use a drug to get a chest tube in. A catatonic
person wouldn't need that. For medical stuff the jury
would turn to me."80

According to Hebert, Nurse Folse thereby offered
"evidence" [*69] contradicting the defense theory "that
Hebert was following the command of an auditory
hallucination."81 Hebert similarly argues that Ms. Folse
used her medical expertise to instruct the other jurors
"that Hebert was lucid enough to protect herself from
permanent injury or, perhaps, was even staging the
entire injury to match her alleged hallucination."8?

After review of the evidence and law, this Court

9 Rec. Doc. No. 1-6.
80 Rec. Doc. No. 1, p. 106.

811d.
82Rec. Doc. No. 1, p. 105

concludes that the state district court was correct in
finding that Nurse Folse's opinions did not constitute
"extraneous prejudicial information."

First, Nurse Folse's opinion did not enter the jury room
through an external and prohibited contact,
communication, or public statement; rather, her
statements reflected pre-existing knowledge brought to
the jury room by one of the jurors. See United States v.
Brito, 136 F.3d 397, 414 (5th Cir. 1998) (a jury's verdict
may be impeached only by evidence that the verdict
was influenced by outside sources); United States v.
Gonzales, No. 92-2118, 1993 U.S. App. LEXIS 40962,
1993 WL 185718, at *7 (5th Cir. 1993) (juror's
knowledge of Spanish, which allowed him to interpret for
the other jurors part of an audiotape in evidence,
stemmed from his personal experience and was
therefore not from an extrinsic source); see also Tanner,
483 U.S. at 117-18 (discussing the history and
application of the ‘“external" versus ‘“internal"
distinction). [*70]

Second, the information that Nurse Folse brought to the
jury was based purely on her own personal experience;
it did not reflect any particularized knowledge of this
petitioner or her case. See Benally, 546 F.3d at 1237
(when determining whether information constitutes
improper extraneous information under the federal rule,
the relevant inquiry is whether the information
concerned specific facts about the defendant or the
incident in which she was charged; "generalized
statements, ostensibly based on the jurors' personal
experience," do not support an actionable claim). The
United States Court of Appeal for the Ninth Circuit has
explained why a juror's past personal experiences are
appropriately deemed part of jury deliberations:
It is probably impossible for a person who has
highly relevant experience to evaluate the credibility
of witnesses without that experience bearing on the
evaluation. Were we to require the impossible and
prohibit jurors from relying on relevant, past
personal experience, about all we would
accomplish would be to induce jurors to lie about it
when questioned afterward, unless we limited jury
participation to the most unworldly and ignorant
individuals.

The mere fact that the jury foreman [*71] brought
her outside experience to bear on the case is not
sufficient to make her alleged statements violate
Grotemeyer's constitutional right to confrontation.
Counsel ordinarily learn during voir dire what a
veniremember does for a living, and use

D22



Page 23 of 25

2016 U.S. Dist. LEXIS 184381, *71

peremptory challenges to avoid jurors whose
experience would give them excessive influence.

Grotemeyer v. Hickman, 393 F.3d 871, 878, 880 (9th
Cir. 2004). Bibbins v. Dalsheim, 21 F.3d 13, 17 (2nd Cir.
1994) (jurors may bring to the jury room knowledge
gained from their ordinary experience, such as
knowledge that "Times Square is busy all night or that
there are doormen along stretches of Park Avenue");
United States v. Holck, 398 F.Supp.2d 338, 364-67
(E.D.Pa. 2005) (“jurors can and should draw upon prior
life experiences and use them in the course of
deliberations," and "[s]uch conduct does not amount to
bringing in extraneous information™), aff'd, 500 F.3d 257
(3rd Cir. 2007), cert. denied, 552 U.S. 1223, 128 S. Ct.
1329, 170 L. Ed. 2d 138 (2008).

Furthermore, courts have routinely held that, when
medical professionals use their professional experience
to assist in jury deliberations, the use of that expertise is
not an impermissible outside influence. See
Grotemeyer, 393 F.3d at 879 ("The Sixth Amendment
entitles a defendant to an 'impartial' jury, not to an
ignorant one. That a physician is on the jury does not
deprive a defendant of his constitutional right to an
impartial jury, even though the physician will doubtless
have knowledge and [*72] experience bearing on any
medical questions that may arise.") (emphasis added);
see also State v. Weaver, 05-169 (La. App. 5 Cir.
11/29/05), 917 So. 2d 600, 614, writ denied, 2006-0695
(La. 12/15/06), 944 So. 2d 1277 (finding no issue when
a juror had a background in psychology); Corines v.
Superintendent, Otisville Corr. Facility, 621 F. Supp. 2d
26, 40-41 (E.D.N.Y. 2008) (finding no juror misconduct
when nurse gave jury her lay opinions regarding
introduction of intravenous therapy (IV) line, when
question before jury was whether unlicensed
anesthesiologist employed by doctor practiced medicine
by administering anesthesia and not merely by starting
V).

For all the foregoing reasons, Hebert's claim lacks merit.
Although Nurse Folse may have introduced her opinion
or opinions based on professional experience into
deliberations, that does not equate to the introduction of
impermissible extraneous information. See Grotemeyer,
393 F.3d at 879; Oliver v. Quarterman, 541 F.3d 329,
336 (5th Cir. 2008) ("Under clearly established Supreme
Court case law, an influence is not an internal one if it
(1) is extraneous prejudicial information; i.e., information
that was not admitted into evidence but nevertheless
bears on a fact at issue in the case, or (2) is an outside
influence upon the partiality of the jury, such as 'private

communication, contact, or tampering with a juror.™)
(citations omitted). Accordingly, Hebert cannot show
that the trial court's decision was contrary [*73] to or
involved an unreasonable application of clearly
established federal law.

4. Jury Misconduct through Premature Deliberations

Hebert's final claim is that the jury engaged in premature
deliberations.83 To support this claim, during state post-
conviction proceedings, Hebert proffered the affidavits
of three jurors. First, Hebert provided the affidavit of
Hannah Boudreaux. In relevant part Ms. Boudreaux's
affidavit stated:
Overall | thought the lawyers did a good job,
especially Cam Morvant. The other lawyer for the
defense with all the white hair didn't always make
sense. | was kind of lost on some of the stuff he
said. We would get back to the hotel and everyone
would be like "did he make sense to you?" and we'd
try to figure it out.
St. Rec. Vol. 44 of 45, Exh. 16. Next, Hebert offered the
declaration of Steven Arceneaux, who said:
| think some of the jurors took the case more
seriously than others. | think some had pre-formed
conclusions. Little comments made me think that
some of them didn't take the evidence as seriously
and may have decided the case off the bat.

Id., Exh. 17. Finally, Hebert submitted the affidavit of
Burleigh Johnson, who wrote:

We didn't really talk about the case [*74] . Some
people were very opinionated. They would say
things like "she deserves to die" but mostly we
didn't talk about the case.

Id., Exh. 18 (emphasis added).

In evaluating a claim of juror misconduct, the law
presumes that the jury is impartial and the burden rests
on the defendant to show otherwise. United States v.
York, 600 F.3d 347, 356-57 (5th Cir. 2010). However,
deliberations prior to the close of evidence threaten a
defendant's Sixth Amendment right to trial by an
impartial jury. Id. Nevertheless, trial judges have broad
discretion to deal with possible jury misconduct in this
regard. Id.; see United States v. Sotelo, 97 F.3d 782,
794 (5th Cir. 1996) (noting that "the trial court can better
judge the mood and predilections of the jury"); see

83 Rec. Doc. No. 1.
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Quintero-Cruz v. Ward, No. CIV.A. 93-2027, 1996 U.S.
Dist. LEXIS 23442, 1996 WL 469672, at *43 (W.D. La.
Aug. 12, 1996) (upholding state courts' ruling that the
judge did not abuse his discretion when two jurors sent
notes during the penalty phase that they were coerced
into finding the defendant guilty).

The United States Eleventh Circuit Court of Appeals
explained the breadth of that discretion in U.S. v.
Dominguez:

The most salient aspect of the law in this area is the
breadth of discretion given to judges who are called
upon to deal with the possibility of juror misconduct.
District court judges deal with jurors on a regular
basis, and those judges are in the trenches when
problems [*75] arise. The problems that present
themselves are seldom clearly defined and a
number of variables have to be considered. There
are often no obviously right or wrong answers to the
questions that arise. For all of these reasons, a trial
judge is vested with broad discretion in responding
to an allegation of jury misconduct, and that
discretion is at its broadest when the allegation
involves internal misconduct such as premature
deliberations, instead of external misconduct such
as exposure to media publicity. In a number of
decisions we have held that when a jury problem
involves the possibility of internal misconduct, the
trial judge's discretion extends even to the initial
decision of whether to interrogate the jurors.

226 F.3d 1235, 1246 (11th Cir. 2000) (citations and
guotations omitted) (emphasis added); see also United
States v. York, 600 F.3d 347, 356-57 (5th Cir. 2010)

While pre-deliberation discussions between jurors have
been held to violate the judge's instructions, they do not
constitute an impermissible outside influence. State v.
Weaver, 917 So.2d 600, 612, 05-169 (La.App. 5 Cir.
11/29/05), writ denied, 944 So .2d 1277, 2006-0695 (La.
12/15/06); see also Higgins v. Cain, No. CIV.A. 09-
2330, 2011 U.S. Dist. LEXIS 40196, 2011 WL 1399217,
at *14 (E.D. La. Feb. 1, 2011), report and
recommendation adopted in part, rejected in part, No.
CIV.A. 09-2330, 2011 U.S. Dist. LEXIS 40175, 2011 WL
1399241 (E.D. La. Apr. 13, 2011), aff'd, 720 F.3d 255
(5th Cir. 2013).

Here, Hebert's claim fails for several reasons. First, as
Hebert admits, the trial judge — who had broad
discretion to remedy the problem[*76] — took
corrective action to ensure that there would be no more
pre-deliberation communications (to the extent there

were any to begin with). When trial counsel made an
objection to suspected communication between the
jurors before deliberation, the judge took swift action to
remedy the problem:
Well, we can ask them — this just gives us a new
question to ask and | can guarantee you this, this
isn't going to happen tomorrow. Because I'm going
to make sure it doesn't happen tomorrow. | don't
know why it happened yesterday. I've been sitting
here for 21 years and that has never happened
before where jurors hung around in the hall or
outside. That's never happened before. | don't know
why that happened but | can guarantee you it's not
going to happen tomorrow.

St. Rec. Vol. 31 of 45; (voir dire transcript, April 17,
2009, p. 35). Given the vast judicial deference afforded
a judge who is resolving questions of premature jury
deliberations, this Court cannot say that the state courts’
decision to exclude the jurors' testimony was an
unreasonable application of federal law.

Next, and perhaps most importantly, none of the pre-
deliberation communication contained any outside
influence or extraneous [*77] prejudicial information.
Resko, 3 F.3d at 690 ("when there are premature
deliberations among jurors with no allegations of
external influence on the jury, the proper process for
jury decisionmaking has been violated, but there is no
reason to doubt that the jury based its ultimate decision
only on evidence formally presented at trial") (citations
omitted). Taking the affidavits of Hannah Boudreaux
and Steven Arceneaux at face value, the jurors talked
only among themselves about the evidence presented
at trial. Other than the allegation about Nurse Folse
(discussed above), there was no claim that any outside
influence or extraneous prejudicial information reached
the jury prior to its deliberations, and thus no reason to
believe the jury based its decision on evidence that was
not formally presented at trial.

Finally, Hebert's own proffered affidavits are conflicting
as to whether there even was pre-deliberation juror
communication at all. Juror Burleigh Johnson said twice
that the jurors "didn't really talk about the case".84 Even
assuming the comments alleged by jurors Hannah
Boudreaux and Steven Arceneaux were made and
heard by another juror, nothing in these comments
deprived Hebert of a fair trial. Additionally, [*78] nothing
in the comments addressed the credibility or
truthfulness of the witness.

84 State Rec. Vol. 44 of 45, Exh. 18.
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Both factually and legally, this claim of jury misconduct
falls far short of the petitioner's burden of proof on such
a claim. Based on the inadequate showing made in
connection with this claim, there is no basis for post-
conviction relief and this claim should be denied.

RECOMMENDATION

For the foregoing reasons, IT IS RECOMMENDED that
Heberts petition for issuance of a writ of habeas corpus
under 28 U.S.C. § 2254 be DISMISSED WITH
PREJUDICE.

A partys failure to file written objections to the proposed
findings, conclusions, and recommendation in a
magistrate judges report and recommendation within
fourteen (14) days after being served with a copy shall
bar that party, except upon grounds of plain error, from
attacking on appeal the unobjected-to proposed factual
findings and legal conclusions accepted by the district
court, provided that the party has been served with
notice that such consequences will result from a failure
to object. Douglass v. United Servs. Auto. Ass'n, 79
F.3d 1415, 1430 (5th Cir. 1996) (en banc) (citing 28
U.S.C. 8 636(b)(1)).

New Orleans, Louisiana, this 10th day of November,
2016.

/s/ Michael B. North
MICHAEL B. NORTH

UNITED STATES MAGISTRATE JUDGE
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SUPREME COURT OF LOUISIANA
NO. 2015-KP-0965
STATE OF LOUISIANA
VERSUS
AMY T. HEBERT
ON SUPERVISORY WRITS TO THE SEVENTEENTH JUDICIAL
DISTRICT COURT FOR THE PARISH OF LAFOURCHE
PER CURIAM
Denied. Relator fails to show she received ineffective assistance of trial

counsel under the standard of Strickland v. Washington, 466 1U.S. 668, 104 S.Ct.

2052, 80 L..Ed.2d 674 (1984). Relator also fails to show appellate counsel "ignored

issues . . . clearly stronger than those presented,” Smith v. Robbins, 528 U.S. 259,

288, 120 S.Ct. 746, 765, 145 L.Ed.2d 756 (2000) (citation and internal quotation
marks omitted), and that there was a "reasonable probability” she would have

prevailed on the omitted claim on appeal. Mavo v. Henderson, 13 F.3d 528, 533~

34 (2d Cir. 1994). Finally, relator has previously fully litigated her claims
regarding the district court’s application of La.C.E. art. 606(B). See La.C.Cr.P. art.
930.4(D). We attach and incorporate herein the District Court’s written reasons for
ruling.

Relator has row fully litigated her original and supplemental applications for
state post-conviction relief. Similar to federal habeas relief, see 28 U.S.C. § 2244,
Louisiana post-conviction procedure envisions the filing of a second or successive
application only under the narrow circumstances provided in La.C.Cr.P. art. 930.4
and within the timitations period as set out in La.C.Cr.P. art. 930.8. Notably, the

Legislature in 2013 La. Acts 251 amended La.C.Cr.P. art. 930.4 to make the

El




procedural bars against successive filings mandatory. Relator’s claims have now
been fully litigated in state collateral proceedings in accord with La.C.Cr.P. art.
930.6, and this denial is final. Hereafter, unless relator can show that one of the

narrow exceptions authorizing the filing of a successive application applies, relator

has exhausted her right to state collateral review.

(%]

E2




iﬁfO;ZfZO’iS "See News Reloase 047 for aﬂy Concurrences andior Dissents.”

STATE OF LOUISIANA 5 L7WH JUBFCIAL DESTRICT COURT
VS NO: 448,360 % PARISH OF LAFOURCHRE
AMY T HEBERT « STATE OF LOUISTANA

REASONS FOR T UDGMENT ON APPLICATION FOR.
POST-CONVICTION RELIE

. On May 14 2009, the defondant; Amy T. Hebert, afier » trial by jury, was convieted of two
counts oi' ﬁx.-at degree murder, and she was sentenced 1o life imprisonment on February 4, 2010;

'I'.lle couvictions have become final, and the defendant filed an. apphosd:um forpo gt-convxchon
1elxet on January 16, 2013. The District Attorney was nrdered tﬁ file an answer to the applzcalmn,
but 1nstead of filing an answer, he ﬁled on behalf of the State of Youislana, & Mofion fo Sirike
Pleadmgs and Bxhibits which he has labeled ag procedural ohjections to the Application. On April
8 2013 a beating was held on the State’s Motion to Sirike Pleadings and Exhibits and the Court
glanth the Motion 1o Sitike az {o paragraphs 2 and 1, o which defondant fled 5 supervisory wn’c

w1th the Louisiana Fitst C:rcmt Cowt of Appeal. On Tuly 29, 2013, the I' irst Ctrcmt Court of

, Appeal demed dofendant’s wiit. Defendant then filed a wiit w1th the Lounisiana Supreme Court,

whmh writ was denied on May 30, 2014.

(Jn June 20, 2014, the court ordered the District Altormey to file an answer o defendant’s

application for post-conviction relief by Tuly 21, 2014, However, on June 23, 2014, defendant filed

1 aSupplement to Appl ication for Post-Conviction Rel tef and Motion for Eviden-tiary Hearing, which

the cowt granied. OnJuly 23, 2014, the District Attorney filed Proceduiral Objectionsto defendant's
supplemental application,

Ti}e Court cm.lsidered defendant’s Supplement to dpplication for Post- ljonvfcfion Reliefand
Motion for Bvidentiory Hearing and the Procedural Objections filed by the Distriot Aitomey to .
éefgﬁd%zht’s supplement application and denied the Staie’s Procedurafl Objections, and on August

14, ;20'14;_1:116 court ordered the District Attorney to file an answer to defendant’s Post Conviction

: R,eiié:f aﬁ_d Supplemental Post Conviction Relief, The District Attorney filed it's answer on

September 12, 2014,

Petitioner filed this appiicétiun for posi-conviction reliel and mekes the following clabms:
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1 Fhe State un}awﬁﬂiy étmck qualified prospective female jurors on the basis of gender

in violation of the equel profection clauses of the United States and Tovisiana
Constitutions snd J.E.B. V. dlabama.

3] The imtroduction of extraneuus information in the form of pu.rported medical
expertlse ina case {hat hmged on closely-contested expert medical testzmcmy violated
petitioner’s right to confrontation, her right to an impartial jucy, and her right to 4 fair
trial, -

.3 ‘Where the jirors angage& in premature deliberations and prejudgment of the cage,

A petitioner was denfed her rights to due process and an impaitial Jury

4 Trial vounsel’s disclosare to the state of its investigat_ivc woile-praduct, includiné its
wilness intervie;dvs and petitioner’s own statements, congtituted & violation of her
right to effective assistance of counsel and her privilege against self—inori.m.ination.

5) Appellate counsel was ineffective in failing to challenge the cnunsumuonahty of the
exthaustive erantless search of pelitioner’s home in vmlauon of the fourth, sixth,
and foutteenth amendments.

11-1 h_er suppletmental spplication for post-conviction relief petitioner makes the following

claims: . )

8-1)  Trial comnsel’s failvreto follow up on information that petitioner had alonéstanding

but untreated seizmre disorder that Jikely caused her psychotic break cou;sirihxted

ineffective assistance of comsel, as this evidence was essential 1o 2 meaningfil

presentation of petitioner’s insanity defense.

4
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The court having considered the application and supporting documents, fhe answer of the

custodian through the District Attorney of this parish, and the record in this miatter, and finding that

the fagtual and legal issues raised by the claims of the petitioner ean bo resolved based upon the
‘recoxd:
. The petition is dismissed without a hearing for the following reasons:

- S 1} " Peiitioner claims ineffective assistance of counsel when counsel fatled 1o rajse an

f objection to the State vnlawful use of peremplory challenges to stike qualified prospective female

9
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Jowoes on the basis of gender.

Of the jurors stricken, fhere were many suﬂimently gender-neutral explanations for the use

‘*:of pmemptory cha]lenges inchading: religious, moral or ethical conmderemons, self—employed

busmess OWhers, Jumrs with medical or psychiatric pr oblems, jurors v\rxth family members that had
psycmamc _pro_blems, one juror who keew the defendant, and those; > jurors that had mis givings about
i.mp.as;ing the death penalty. ‘

Petmoner claims she was dented effective assistance of counsel. Tn assessing a claim of
meﬂ‘ectweness a two-pronged test is employed. The petitioner aust s]mw that (1) her attomeys
perfotmance was deficient, and (2) the deficioncy prejudiced her, &rwkland v. Washington, 466
U, 668, 1045, Ct. 2052, 80 1.1d.2d 674 (1984); State v. Soler, 93-1042, p. 9 (La.App. 5 th Cir.

4/26/94), 636 So.2d 1069, 1075, writs denied, 94-0475 Ladfa/94), 637 So.2d 450; 04-1361

| (La,11/4/94), 644 S0.2d 1055, To show "prejudice” as required in erder_ to establish ineffective

assistance of counsel, the petifioner must dewonstrate that, but for counsels’ unprofessionyl conduet,
the outeome of the trial would have been different. Strickland v. Washingion, 466 U8, at 687, 104

8.Ct. at 2064; State v. Soler, supra. Effective asgistances of counsel does not mean errorless counsel,

1 or counsel who may be judged ineffective on mere hindsight, State ex rel. Graffagrino ». King, 436

80,24 559, 564 (La.1983), it only requlred counse] whc_r, in fact, renders Ieastmab_le asgistance The
record in this matter reflects that petitioner’s counsel used their experience and {raining m the most
skillfl manmer to properly defend petitioner againgt the charges,
‘This clahﬁ has no metit and post-couviction refief is not warranted.
2 The reowd reflects that ﬂns ¢lates hras been dismissed due to 2 procedural objection
filed by the district attorney; therefore, this claim does not rgqu:ire an answet.
3) The record reflects that this claim has been dismissed due to 2 procedural shiection
filed by the district attorney; thesefore, this claim does not require an answer.
4 Peitioner makes aclaim thattrial counsels’ disclosure and the acoeptance of an open-
Tile agreement with the district attorney’s office disclosed invesfigative work-product, including its
own witnesses inierviews, and petiiioner’s own stalements, violated her right to se]f—igcriminaﬁon,

and therefore, petitioner’s counsel provided ineffective assistance of counsel.
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sqbséqﬁent “wamantless” search of her home and the seizure of evidence taken dusing that search,

] faﬁlez -fn-law, Buck Hebext, who entered petitiones’shome out of fear and concern, forpatmoner and

| her c}ulc!ren._ When Mr. Hebert called for help, the officets entered fhe home.

| and ugt_rqduced into evidence was observed in “plain view” hy the ofﬁoers while in the home, and

would have been found the claim to be merifless. Thus, counsels’® alleged faibure to assert the clain

i basnot prejudiced the applicant. This claim has no mert,

| her history of fronfal lobe epilepsy and her treatment history in his opinion, and relayed this to the

Ofﬁcms did not enter peﬂtmner 8 howe nntil they heard cried of dxstn e85 from, petmoner s

Upgnentering tl:}e homeand observing large amounts ofblood, the officers began their search
f_‘_o__r the cgu'sé of tt}c blood end to determine if s residents of were safe. Because it was difficult io
determme what had taken place, once the scene in petitioner’s bedroom was secumd officers
ecnducted 8 plomcuve sweep to secure the promises. The evidence seized fiom peﬁtmner shome

e

ﬂw ev1dence seized were those objecis that were lying in plain view and had the obvious presence

of blood See State v. Brown, 370 80.2d 525 {La. 1979)

lf appellate coungel for the petitioner had asserted this elaim on appeal the appellate court

S-_lj Petisioner clajims thattrial counsel’s failure to followup on information thai petitioner
had a long-standing but untreated seizwre disorder that likely canzed her psychotic bre-ak constituted
ineffective assistance of couusel, as this evidence was essential o a meaningfal presentation of
peﬁtionér’s msamty defense, Pefitioner’s attorneys were not medical or psychiatric experts;
bowever, her-altomeys exercised due diligence and hired medical and psychiatric experts to belp

with her insanity defense, One of petitioner*s own experts, Dr. Glenn W, Ahava, Ph.D., considerad

Jury, The recoxd reflects that defonse connsel vsed thelr experience and tratning in the most skillfid
mander to properly defend the petitioner against the charpe.
On th_t_a appeal in petitioner’s case, the First Cirenit Cout of Aﬁ:peal stated:

-.{he determination of whether the defendant's evidence successfully rebuts the presumption.
of sanity is made by the trier of fact viewing all of the evidence, mc,Iud.mg lay and expert
tesiimiony, the conduct of the defendant, and the defendant's actions in committing the

" particular erime. Thapes, 681 So.2d at 486, The issue of insanity is a factual guestion for the
juy to decide. Thames, 681 80.2d a1 486. Lay testimony copcerning a defendant's actions,
" both before and after the cnme, way provide the jury with a rational basis for rejecting even
a mmanimous wedical opinion that a defendant was lepally insane at the time of the offense,
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Thames. 681 So.2d at 486. Lonisiata does not recognize the defense of dinminisked capacity.
Sitate v, Pitre, 04-0545 (Ea, App. 1 Cir, 12/17/04): 901 So0.2d 428, 444 writ denied 05-0397

negate an element of the ctme. Pitre, 901 So.2d a1 444,

renders reasonable agsistance. This ciaim has no merit, "
By

Thibodavx, Louisiana, this ; ‘ﬁ day of December,

(La.5/13/05); 202 S0.2d 1018. A wental disease or defect short of insanity cannot serve to

Therecord reflects that defense counse] used their experience and training in the most skillfil
wanger to properly defend the petitioner against the charge. The right to counsel does not require

. errorless counsel or counsel judged ineffeciive by hindsight; it only requites counsel who, in fact,
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NOTICE

'\?'

STATE OF LOUISIANA SEVENTEENTH JUDICIAL DISTRICT
VS. 2007-C-448360 PARISH OF LAFOURCHE

AMY T. HEBERT | - 'STATE OF LOUISIANA

HON. JEROME J. BARBERA, Iil
DIVISION ‘B>

- 1STFLOOR OLD COURTHOUSE BLDG
THIBODAUX, LOUISIANA

To:  LETTY S. DIGIULIO
1305 DUBLIN ST. _
NEW ORLEANS, LA 70118

PLEASE BE NOTIFIED. THAT THE COURT HAS ORDERED THAT:

THE APPLICATION FOR POST-CONVICTION RELIEF FILED BY THE PETITION-
DEFENDANT AMY HEBERT, IS DENIED AND DISMISSED. AT"TACHED ARE

CERTIFIED COPIES OF THE JUDGMENT AND REASONS FOR JUDGMENT
THAT WERE SIGNED ON DECEMBER 29 2014.

H

IN TESTIMONY WHEREOF, WITNESS MY HAND AND OFFICIAL SEAL OF OFFICE
THIS January 09, 2015 AT THIBODAUX, LOUISIANA.

VERNON H. RODRIGUE
- CLERK OF COURT

ﬂ&@@m | & \orc,)

Députy Clerk of Court

s BEPY

{_,1::%‘? Court's Qﬁ& 20\ >3 )

(‘\nu@(‘k |

A \iof‘\

/ Gourt
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STATE OF LOUISIANA *  17TH JUDICIAL DISTRICT COURT

VS NO: 448360 ~ * . PARISH OF LAFOURCHE
AMY T. HEBERT o STATE OF LOUISIANA
JUDGMENT

This Court, having considered the foregoing applicatioﬂ for post-convictibn relief, and_'_ '
finding that the application is withoﬁt merit, and. that the petitioner is not éntiﬂed to a hearihg -
- thereon, for reésons aésign_ed. this day:

IT IS ORDERED, ADJUDGED,'AN D DECREED that the ai)plic'ation for post ¢§nviction
relief filed by the petmoner-defendant Amy Hebert, is denied and dlsmlssed

RENDERED AND SIGNED in Chambers in Thlbodaux Loulslana on thlS a q" day

of December, 2014.

JEROME J BARBERA IIT, JUDGE
17th Judicial District Court |
Division "B"

1 PLEASE SERVE:
Petltloner Amy Hebert

Counsel for Petitioner Letty S. Di Giulio

Warden Jim Rogers

District Attorney Camille A. Morvant II _

ATRUE COPY
Q;er of Caurt‘s Oﬁl _

?GLERK OF mum




STATE OF LOUISIANA s 17TH JUDICIAL DISTRICT COURT
VS NO: 448360 _ PARISH OF LAFOURCHE
AMY T. HEBERT S STATE OF LOUISIANA

REASONS FOR JUDGMENT ON APPLICATION FOR
POST- CONVICTION RELIEF

On l\/fay 14, 2009, the defendant,' Arny T. Hebert, after a trial by jury, was eonvieted of tvtro
counts of first degree murder, and She was sentenced to life imprisonment on February 4 2010;.

The convictions have become ﬁnal and the defendant ﬁled an apphcatron for post-conv1ct10n
rehef on J anuary 16 201 3 The Drstrlct Attorney was ordered to ﬁle an answer to the apphcatlon
but, 1nstead of filmg an answer, he filed on behalf of the State of Lomsrana a Monon to Strzke '
Pleadmgs and Exhib zts whlch he has labeled as procedural obj ectrons to the Apphcatlon On April
8, 2013 a heanng was held on the State s Motion to Strike Pleadings and Exhibits and the Court
granted the Motion to Strike as to paragraphs 2 and 3, to which defendant ﬁled a superv1sory writ
wrth the Loursmna First Clrcult Court of Appeal. On July 29 2013, the Flrst Clrcu1t Court of

‘Appeal denied defendant‘s writ, Defendant then filed a writ with the Lomstana Supreme Court

whrch wrlt was demed on May 30 2014

On June 20, 2014 ‘the court ordered the District Attorney to file an answer to defendant s
apphcatron for post—convrctlon relief by July 21, 201 4, However on June 23, 20 14, defendant filed -
a Supplement to Applzcanon for Post~Convwnon Reliefand Motron for Evzdemmry Hearmg, whlch |
the court granted On July 23,2014, the District Attorney filed Procedural Ob]éCIIOHS io defendant 8

supplemental apphcatlon

The Court consrdered defendant’ s Supplement to Appl ication for Posr—Convzcrmn Rel zef and

Motion for Evzdennary Hearing and the Proceduml Objecnons filed by the Dlstrlct Attorney to

_ defendant’s supplernent apphcatlon and demed the State’s Procedural Objectzons and on August

14, 2014 the court ordered the Dlstnct Attorney to file an answer to defendant’s Post Conv1ct1on

'Rehef and Supplemental Post Conviction Rehef The District Attorney ﬁled 1t’s answer on

September 12, 2014.

Petltroner filed this applic‘ation for post-conviction relief and makes the following claims:




| 1 The State unlawfully struck quallﬁed prospectrve female Jurors onthe basrs of gender

in violation of the equal protection clauses of the Umted States and Louisiana

Constitutions and J.E B. V. Alabama

2) ~ The mtroductron of extraneous 1nformat10n in the form of purported medical |-

expertise inacase that_hinged on closely~co_ntested expert medical tcstir'nonj violated
petitioner’s right to confrontation, her right to an impartial jury, and her right to a fair
© trial.

3)  Where the jurors engaged in premature deliberations and prejudgment of the case,

petitioner was den_ied her rights to due process and an impartial jury.

4) | Trral counsel’s drsclosure to the state ofis 1nvest1gat1ve work-product, mcludmg its
: wrtness 1ntervrews and petrtroner s own statements constrtuted a Vrolatron of her
- right to effective a551stance of counsel and her privilege -against- self~incrimination
5) Appellate .counsel was ineffective in failing to.challen'ge the constitutionali lty of the

exhaustive warrantlcss search of petmoner s home in violation of the fourth sixth,

and fourteenth arnendments_.
In her suppleme_ntal aﬁplicati_’on for post-conviction relief petltioner makes the- fol_lonving |
cIairns:. | | |
S-1) - Trial counsel’s failureto follow up on information that petitioner had a lo'ng;standing

but untreated seizure disorder that likely caused her psychotic break constituted

ineffective assistance_ of counsel, as this evidence was essential to a meaningfut

presentatron of petrtroner 5 1nsarnty defense

The court havmg consrdered the application and Supportmg documents the answer of the
. custodran through the District Attorney of this parish, and the record in tlns matter, and ﬁndmg that

‘the factual and legal issues raised by the clalrns of the petltloner can be resolved based upon. the

record:
~ The petition is dismissed without a'hearing for the following reasons:
D Petitioner claims ineffective assistance of counsel when counsel failed to raise an

objection to the State unlawful use of peremptory challenges to strike qualified prospective female

2
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jurors on the basis.of ' gender.

o Of the jurors .stricken, there were many sufﬁc_iently gender-neutral explanations for' the use
of peremptory challenges 1nclud1ng rellglous moral or ethical con31derat10ns self-employed
business owners, Jurors with medlcal or psych1atrlc problems, Jurors with fam11y members thathad
psychlatnc problems one juror who knew the defendant and those jurors that had mlsglvmgs about :
1mposm_g the death penalty.

' Petitioner claims she was denied effective assistance of eounsel. In assessing a claim of
ineffectiveness, a two-pronged teslt. is employed. The petitioner must show that .(1) her attorneys’.
performance was deﬁcient; and (2) the deficiency prejudiced her. Strickland V. Washin;g'ton 466
U.S. 668 104 5.Ct. 2052, 80 L. Ed 2d 674 (1984); State v. Soler, 93-1042,p. 9 (La App 5th Cir.
4/26/94) 636 So 2d 1069 1075, wrrts ‘denied, 94-0475 (La 4/4/94) 637 So 2d 450 94 1361
(La. 11/4/94) 644 So0.2d 1055 To show "prejudice” as required in order to establzsh 1neffect1ve
assistance of counsel the petitioner must demonstrate that but for counsels’ unprofessronal conduct, |
the outcome of the trial would have been different. Strzckland v, Washmgton 466 U.8S. at 687 104
S.Ct. at 2064; State v. Soler supra Effectlve asmstance of counsel does not mean errorles: counsel
or counsel who may be judged ; meffectwe onmere hindsight, State exrel. Graffagnmo V. ng, 436
S0.2d 559, 564 (La 1983), 1t only requlred counsel who, in fact, renders reasonable assist

ance The

record in this matter reflects that petltloner s counsel used their experience and t1a1n1ng in the most

skll_lful manner to properly defend petitioner against the charges.

“This claim has no merit and post-conviction relief is not'-warranted.
2)  The record reflects that this claim has been dismissed due to a procedural objection
filed by the district attorney; there_fore, this claim does not require an answer.

3)  Therecord reflects that this clalrn has been dlSInlSSGd due toa procedural obj ection
ﬁled by the drstnct attorney, therefore, thlS clarrn does not requ1re an answer.
5)

| Petmoner _makes a claun that trial counsels’ disclosure and the aoeeptance'o fanopen-

file agreement with the district attomey s office disclosed investigative work- product 1nc1ud1ng its

Oown witnesses interviews, and petlttoner s own statements, v1olated her right to self-mcr imination,

and therefore, petitioner’s counsel provided ineffective assistance of counsel.
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: collected.

Petitioner’s argument is misplaced. The witnesses identified by defense counsel were all |

know to the members of the victims® family before their identities were disclosed by defense

counsel. The State was aware of the nature of the relationship between those witnesses and the

defendant through information provided by the victims’ family. The State would have eventually

learned the identity of all of petitioner’ s family, friends and aequalntances _ th_rough ' their own
investigation. _ | |

Petltroner complains that her statements should not have been provided to the State as they
constitute a violation of her pr1v11ege ageunst self-incrimination. La, C.E. articles 501 et seq and La.
C.E. art. 301(D)(2) stat_e. that petitioner’s statemient made to friends’ and Ifamily are neither privileged :

nor inadmissible, Petitioner herself provided her expert witnesses with information that is the basis

of this claim. Petitioner’s expert reports were subject to the mandatory disclosure to the State by

order of the Court making petitioner’s statements to her experts available to the State through zt'
collateral source.

| Petitioner. also benefitted from the open-file agreelnent. The State was only reduired to
provrde limited phys1cal and documentary evidence as provided for under La. C.Cr. P Art 716 et |
seq., for which the defense would not have been entitled — the investigative report, the many
statements obtalned from both law enforcement and lay witnesses during the 1nvest1gatron, the
photographs taken durlng the 1nvest1gat1on and the dlsposmon of all of the physmal

evidence

Therecord reﬂects that defense counsel used their experrence and trammg in the rost skﬂlﬂtl

_rnanner to properly defend the petmoner against the charge. The rrght to counsel does not require

errorless counsel or counsel _]udged ineffective by hmdsrght it only reqmres cou.nsel WhO, in fact, -

renders reasonable assrstance Th1s claim has no merrt
5) In this c1a1m petitioner alleges that her appellate counsel was 1neffect1ve in failing

to challenge the constitutionality of the exhaustwe warrantless search of pet1t1oner s home in

vrolatlon of the fourth, sixth, and fourteenth amendments.

Petitioner, in her Reply to the State’s “Answer to Applrcatmn to Post Conviction Relref v d1d '

not claim that the initial entry into her home was unlawﬁrl Petitioner complamts 'a.re of the
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subséquent “warrantless” search of her home and the seizure of evidence taken dﬁring thaf[ search.
Ofﬁceré did not enter petitioner’s home until they heard cried of disftress from pefitioner’é
father-in-iaw, Buck Hebért, who en’;eréd petitioner’s home out of fear and concem. fi)_r petitioner and
her lchildxen.‘ When Mr. Hebert called for help, the officers entered the home.
. Upén entering the home and observing la;rée amounts of blood, thé officers began .thc?ir. search
for the cause of the biood and to determine if its residents of were safe. Because it was difﬁcult to
determine what had taken place, once the scene in petition_er’s bedroom Was secpred; officers
c;ondﬁcted a protective sWeep to secure the premises. The evidence seized from péfitionér’s home
and intfoducgd into evidence was observed in “piain view” by the officers while in the hjo_me? and
the .e‘vidence seized were thoée objects that Were lying in plain view and had the obvious presence
éf biéod. See State v. Brown, 370 S0.2d 525 (La. 1979).
if appellate counsel for the petitioner had asserted this claim on éppe_al, the appeflate court
~would have been founci the cl_éiim tobe meritleés. Thus, counsels.’ alléged failure to assert%thé claim
| has ﬁot prejudicéd the applicant.r This claim has no merit. | |
S-1)  Petitioner claims that fri&l cbunsel’ s failure to folloﬁi_ upon inforrﬁation that petitiongzr
hada long—standitig but untreated seizure disorder that likely caused her psychotic break cbnstituted
ineffective assistancé of counsel, as this evidénce was essential to a meaningful prese#ltation of
petitioner’s insanity defense.. Pe_:titio_ner’ s attorneys were not medical or psychiatric experts;
however, her attorneys exercised due diligen&_e and l.u'rec.ll medical and psychjatric experts to help
with her ins;mitgl/ defense, Oﬁe of petitioner’s own experts, Dr. Glenn W Ahava, Ph.D,, cjonsidered
her history of frontal lobe épilepsy and her treatment history in his opinioﬁ and relayed Lchis to the:
jury. Thé record reflects that defense counsel used their experienée and training in the most skillfui
manner {0 properly defénd the petitioner against the charg’e. |
On the appeal in petitioner’s case, the First Circuit Court of Appeal stated:
.the determination of whether the defendant's evidence successfully rebuts the présumption_ _
of sanity is made by the trier of fact viewing all of the evidence, including lay and expert
~ testimony, the conduct of the defendant, and the defendant's actions in comumitting the
particular crime. Thames, 681 So.2d at 486. The issue of insanity is a factual question for the
jury to decide. Thames, 681 S0.2d at 486. Lay testimony concerning a defendant's actions,

both before and after the crime, may provide the jury with a rational basis for rejecting even
a unanimous medical opinion that a defendant was legally insane at the time of the offense.

5
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Thames, 681 So 2d at 486. Louisiana does not recognize the defense of diminished capacny
State v. Pitre; 04-0545 (La.App. 1 Cit. 12/17/04); 901 So.2d 428, 444.writ denied,05-0397
(La.5/13/05); 902 S0.2d 1018. A mental disease or defect short of msamty cannot serve to
negate an element of thc crime. Piire. 901 So 2d at 444.

The record reflects that defense counse_l used their experience and training inthe mo_s}t skill_f_ul
manner to properly defend the petitioner against the _charge. The right to counsel does net require
errorless counsel or counsel judged ineffective by hindsight; it only requires counsel who, in fact, |

renders reasonable assistance. This claim has no merit.

A -
Thibedaux, l.ouisiana, this & : E day of Decembel_', 2014.
JEROME J BARBERA HI JUDGE'
- 17th Judicial District Court -
D1v1s10n "B
FILED
' ATRUE COPY o . : Wer
Clerkaf Court's Qﬁae = N % 3 Z@ f,{,af%?
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DISTRICT ATTORNEY'S OFFICE

STATE OF LOUISIANA STATE OF LOUISIANA
EX REL. AMY T. HEBERT '

VERSUS NUMBER 448360 PARISH OF LAFOURCHE
JIM RODGERS, WARDEN 17TH JUDICIAL DISTRICT COURT
LCIW

ANSWER TO APPLICATION FOR POST
CONVICTION RELIEF

NOW INTO COURT comes the State of Louisiana through the undersigned
Assistant District Attorney in answer to the petitioner’s Application for Post-
Conviction Relief filed herein. The State answers as follows:

1.

Claim I is denied.

2.
Claim 1V is denied.

3.
Claim V is denied.

4.

The petitioner’s supplemental claim is denied.
WHEREFORE, the State prays that this answer be deemed good and
sufficient and that it be relieved from further answering, and that there be judgment

herein in favor of the State of Louisiana.

RESPECTFULLY SUBMITTED

CAMILLE A MORVANT i
DISTRICT ATTORNEY

JOSEPH S. SOIGNET

ASSISTANT DISTRICT ATTORNEY
P. 0. BOX 431

THIBODAUX, LOUISIANA 70301
TELEPHONE: (985) 447-2003
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DISTRICT ATTORNEY'S OFFICE

PLEASE SERVE:

The defendant
Amy T. Hebert

Louisiana Correctional Tnstitute for Women
St. Gabriel, Louisiana

Counsel for the Defendant
Letty S. DiGiulio

1305 Dublin St.

New Orleans, LA 70118
AND

Camille A. Morvant, II
Lafourche Parish District Attorney’s Office
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DISTRICT ATTORNEY’'S OFFICE

STATE OF LOUISTANA. STATE OF LOUISIANA
EXREL. AMY T. HEBERT

VERSUS NUMBER 448360 PARISH OF LAFOURCHE
JIM RODGERS, WARDEN 17TH JUDICIAL DISTRICT COURT
LCIW

MEMORANDUM IN SUPPORT OF
ANSWER TO APPLICATION FOR POST
CONVICTION RELIEF

MAY IT PLEASE THE COURT:

The State of Louisiana submits this memorandum in support of its answer to
the remaining claims for relief presented in the application for post-conviction
relief filed by Amy T. Hebert (hereinafter referred to as either “defendant” or
“petitioner).

The exclusive grounds for post-conviction relief under Louisiana law are set
forth in La.C.Cr.P. article 930.3, which provides as follows:

If the petitioner is in custody after sentence for conviction for an offense,
relief shall be granted only on the following grounds:

(1) The conviction was obtained in violation of the constitution of the
United States or the state of Louisiana;

(2) The court exceeded its jurisdiction;

(3) The conviction or sentence subjected him to double jeopardy:;
(4) The limitations on the institution of prosecution had expired;

(5) The statute creating the offense for which he was convicted and
sentenced is unconstitutional; or

(6) The conviction or sentence constitute the ex post facto application

of law in violation of the constitution of the United States or the state
of Louisiana,

(7) The results of DNA testing performed pursuant to an application
granted under Article 926.1 proves by clear and convincing evidence

that the petitioner is factually innocent of the crime for which he was
convicted.




DISTRICT ATTORNEY’'S OFFICE

Each of the petitioner’s claims implicates the performance of her prior
counsel, either at the trial court or appellate level. A claim of ineffectiveness of
counsel is analyzed under the two-pronged test developed by the United States
Supreme Court in Strickland v. Washington, 466 U.S. 668, 687, 104 5.Ct. 2052,
2064, 80 L.Ed.2d 674 (1984). In order to establish that his trial attorney was
ineffective, the defendant must first show that the attorney's performance was
deficient, which requires a showing that counsel made errors so serious that he was
not functioning as counsel guaranteed by the Sixth Amendment. Secondly, the
defendant must prove that the deficient performance prejudiced the defense. This
element requires a showing that the errors were so serious that the defendant was
deprived of a fair trial; the defendant must prove actual prejudice before relief will
be granted. It is not sufficient for defendant to show that the error had some
conceivable effect on the outcome of the proceeding. Rather, he must show that but
for the counsel's unprofessional errors, there is a reasonable probability the
outcome of the trial would have been different. State v. Serigny, 610 So.2d 857,
859-60 (La.App. 1st Cir.1992), writ denied, 614 S0.2d 1263 (La.1993). Failure to
make the required showing of either deficient performance or sufficient prejudice
defeats thé ineffectiveness claim. State v. Robinson, 471 S0.2d 1035, 1038-39
(La.App. 1st Cir.), writ denied, 476 So.2d 350 (La.1985).

The State respectfully submits that in no regard was the performance of her
trial or appellate counsel deficient. But in any event, nothing alleged in the
application for post-conviction relief, even if accepted as true, would have had any
effect on the outcome of the trial, and thus the petitioner cannot establish sufficient
prejudice.. Therefore, the petitioner is not entitled to relief.

CLAIM 1
In her first claim, the petitioner alleges that the State “unlawfully” used its

peremptory challenges to strike qualified prospective female jurors on the basis of

G4




DISTRICT ATTORBNEY'S OFFICE

gender, and further alleges that her trial counsel were ineffective in failing to lodge
an objection pursuant to Batson v. Kentucky, 476 1U.S. 79, 106 S.Ct. 1712, 90
1.Ed.2d 69 (1986) and J.E.B. v. Alabama ex rel. T.B., 511 U.S. 127, 114 S.Ct.
1419 (1994).!

As a claim for post-conviction relief, the petitioner can only prevail if she
establishes that her conviction was obtained in violation of the constitution of the
United States or the state of Louisiana, since none of the other grounds listed in
La.C.Cr.P. article 930.3 have any possible applicability.

As a matter of law, since the defense did not make a Batson objection, there
has been no prima facie showing that the State exercised peremptory challenges on
the basis of gender, and the burden never shifted to the State to articulate gender-
neutral reasons for striking jurors. State v. Cobb, --- S0.3d ----, 2014 WL 1258543
(La.App. 1% Cir. 2014). Further, courts of review have engaged in structural error
analysis only when a trial court improperly denies a Batson challenge. Alex v.
Rayne Concrete Service, 951 So0.2d 138 (La. 2007); Gorman v. Miller, 136 So0.3d
834 (La.App. 1* Cir. 2013),

The Louisiana Supreme Court has noted that the protections afforded under
Batson do not go “to the heart of the truthfinding function.” State v. Snyder, 750
50.2d 832 (La. 1999). In applying that principle to an ineffective assistance of

counsel claim under Strickland, the Court held that:

Where a rule does not have “such a fundamental impact on the integrity of
factfinding,” it cannot be said that the violation of such rule renders the trial
unfair and the verdict suspect. Thus, counsel's failure to make a Bazson
objection did not prejudice defendant.

State v. Snyder, 750 S0.2d at 842-843 (citing Allen v. Hardy, 478 U.S. 255,
106 S.Ct. 2878, 92 L.Ed.2d 199 (1986), footnote omitted)

! For the sake of simplicity, the gender-based objections asserted in the application for post-
conviction relief will hereafter be referred to as “Batson” objections.
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DISTRICT ATTORNEY'S O0OFFICE

Without structural error or prejudice, the petitioner cannot establish that the
conviction was obtained in violation of the constitution of the United States or the
State of Louisiana. Accordingly, there is no merit to the defendant’s claim.

Turning nonetheless to the substance of the claim, in State v. Nelson, 85
S0.3d 21(La. 2012), the Louisiana Supreme Court recited the three-step test for
determining whether a peremptory challenge was based on prohibited criteria:

Under Batson and its progeny, the opponent of a peremptory strike must first
ostablish a prima facie case of purposeful discrimination. Second, if a prima
facie showing is made, the burden shifts to the proponent of the strike to
articulate a race-neutral explanation for the challenge. Third, the trial court
then must determine if the opponent of the strike has carried the ultimate

burden of proving purposeful discrimination. Batson, 476 U.S. at 94-98, 106
S.Ct. 1712,

State v. Nelson, 85 So0.3d at 28-29.

As further noted by the Supreme Court at page 29 of the Nelson opinion:

To establish a prima facie case, the objecting party must show: (1) the
striking party's challenge was directed at a member of a cognizable group;
(2) the challenge was peremptory rather than for cause; and (3) relevant
circumstances sufficient to raise an inference that the peremptory was used
to strike the venireperson on account of his being a member of that
cognizable group. Batson, 476 U.S. at 96, 106 S.Ct. 1712; Sparks, 68 So.3d
at 468; Givens, 776 So0.2d at 449. If the trial court determines the opponent
failed to establish the threshold requirement of a prima facie case (step one),
then the analysis is at an end and the burden never shifts to the proponent of
the strike to articulate neutral reasons (step two). Sparks, 68 $0.3d at 468—
89; State v. Duncan, 1999-2615 (La.10/16/01), 802 So.2d 533, 544,

At some point, it bears noting that the petitioner is incorrect when she
alleges that the State used “all twelve (12) of its peremptory strikes.” The minutes
and trial transcripts demonstrate that the State only used eleven peremptory strikes
before a full jury was seated. The State used one of the additional, yet entirely
separate, peremptory challenges granted to both sides during the selection of
alternate jurors (as per La.C.Cr.P. article 789, regular peremptory challenges shall

not be used against alternate jurors.) Thus, the State only exercised 11 out of 12

peremptory strikes before a jury was scated.
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The significance is that if the District Attorney was motivated by gender
bias, he could have removed one more female from the ten already chosen for the
jury. Had the State exercised that last peremptory challenge on one of the females
already accepted, she would have been replaced by the next potential juror, who
had already been subject to voir dire and was sitting in the jury box when the State
declined to use its last strike. That juror was Bradley Terrebonne, a male.?

This important factor alone refutes the allegation that the District Attorney
had any discriminatory intent in the exercise of the State’s peremptory challenges.

Further, the “relevant circumstances” surrounding the jury selection in this
matter rebut the contention that a ];Srima facie showing of discrimination can be
made,

As noted above, the State accepted ten female jurors. Due to the simple luck
of the draw, a total of twenty-three (23) females were drawn for examination prior
to the selection of the full jury®, as opposed to only ten {10) males.

Of those ten males, four were removed for either cause or hardship.
Through the appropriate and permissible use of backstrikes, the State was able to
wait until after the defendant had a chance to strike jurors to determine how to use
its peremptory challenges. When the defense used four of its peremptory
challenges on the remaining males on the jury panel, only two men were left for
the State to strike. |

Any statistical analysis of the State’s peremptory challenges in this case

would have shown an inordinate amount of strikes against women, simply because

? The four prospective jurors chosen after Erin Folse were Julia Matherne (excused for hardship),
Matthew Karns (peremptorily struck by the defense), J immy Tabor (excused for cause) and
Bradley Terrebonne.

3 These figures are calculated up to and including the draw of Erin Folse as a potential juror,
since with her acceptance the selection of the jury proper ended. Because a defendant’s rights
under Batson are rooted in the constitutional right to a jury of one’s peers, and the focus of the
court’s inquiry in response to a Batson objection focus on the prosecutor’s intent at the time
peremptory challenges are exercised, any statistical information compiled after the selection of a

jury cannot have any bearing on the prosecutor’s conduct at the time he participated in the
selection of that jury.

% As authorized by La.C.Cr.P. article 795,
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women were predominantly chosen at random for voir dire. Simply looking at the
raw numbers in this case does not establish a prima facie case of purposeful
discrimination against prospective women jurors.

The State of Louisiana also submits that the failure of the defense to lodge a
contemporaneous Batson objection has prejudiced the State’s ability to respond
with gender-neutral reasons for excusing potential jurors. The Louisiana Supreme
Court has held that the sole focus of a Batson inquiry is the intent of the prosecutor
at the time he exercised his peremptory strikes. State v. Green, 655 Sc.2d 272
(La. 2005); State v. Juniors, 915 S0.2d 291 (La. 2005), certiorari denied, 547 U.S.
1115, 126 S.Ct. 1940, 164 L.Ed.2d 669 (2006). As the Supreme Court noted in
State v. Myers, 761 S0.2d 498 (La. 2000):

The trial judge observes first-hand the demeanor of the attorneys and

venirepersons, the nuances of questions asked, the racial composition of the

venire, and the general atmosphere of the voir dire that simply cannot be
replicated from a cold record.

State v. Myers, 761 So.2d at 502.

Because of the failure to lodge a contemporaneous objection, the State has
been deprived of an opportunity to recite gender-neutral reasons supporting its
peremptory challenges which go beyond the “cold record.” For one example
among many, a potential juror peremptorily stricken by the State began crying in
open court when questioned by the District Attorney on her ability to serve as a
juror in the case. While the relevant portion of the transcript reflects that
something emotional might be occurring, nowhere does the court reporter type that
the member of the venire began “crying.” Had the State been asked to provide a
contemporaneous, gender-neutral reason for its peremptory challenge, it would
have been simple enough for the trial court (as well as defense counsel) to note that
the juror in fact had been crying. Now, the State is placed in the difficult position

of hoping that the trial court accurately remembers one incident among the
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hundreds which occurred during jury selection over five years ago, illustrating the
prejudice caused by the defendant’s failure to make a contemporaneous Batson
objection.

As recognized by both Batson and J.E. B., supra, to rebut a prima facie
showing of intentional discrimination, the proponent of a peremptory challenge
must offer a race- or gender-neutral explanation in response to a properly-lodged
objection.

This explanation does not have to be persuasive, or even plausible, but must
be more than a mere affirmation of good faith or an assumption that the challenged
juror would be “partial to the defendant because of their shared race” (or, as
applied to the instant matter, gender.) Purkett v. Elem, 514 U.S. 765, 768 115
S.Ct. 1769 (1995). At the second step of the Batson inquiry, the issue is the facial
validity of the striking party's explanation. 7d. Unless a discriminatory intent is
inherent in the striking party's explanation, the reason offered will be deemed race-
(or gender-) neutral. Id.

While the petitioner now places an inordinate amount of emphasis on the
views each prospective juror held on the death penalty, she ignores the fact that
there was also a guilt phase of the trial. Many of the State’s decisions regarding
the suitability of jurors focused on whether a particular juror would be more or less
likely to accept the petitioner’s insanity defense.

For example, the petitioner now suggests that Janet Loupe should have been
an ideal juror for the State because of her views on the death penalty. That view
completely ignores the fact that Loupe was bipolar, suffered from depression and
required medicine to help her sleep at night. She informed the court that she was
taking seven prescription drugs at the time of jury selection, including lithium for

the last eight years. She also was a patient at the mental health clinic in Raceland.
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It is not unreasonable for the State to question whether such personal issues would
not make her more sympathetic to the defense which was expected to follow.

In aftempting to establish that the State had no valid gender-neutral reason
for exercising its peremptory strikes, the petitioner incorrectly assumes that the
rehabilitation of a juror precludes the State from citing the reasons which required
that rehabilitation from being invoked in response to a Batson objection. Even
though a rehabilitated juror may survive a challenge for cause, the reasons for the
cause challenge may still constitute a valid justification for a prosecutor’s
subsequent peremptory strike. State v. Jacobs, 67 So.3d 535 (La.App. 5t Cir,
2011).

The petitioner’s attempts to equate the death-penalty views of Jordan
Orgeron with potential female jurors excused by the State fail because of that
juror’s unique factual situation. No potential female juror was similarly situated to
Orgeron, for the simple reason that Orgeron was the nephew of an assistant district
attorney.” As such, prosecutors had a unique insight into this juror that could not
possibly be developed during normal voir dire. While the defendant now contends
that his views on the death penalty should have disqualified him in the State’s eyes
(and the failure to do so thus evidenced discriminatory intent) the State was
presented with an opportunity to accept someone as a juror that they knew more
intimately than any other prospective juror, regardless of the time that might be
spent in voir dire getting to know that person. Since no female Juror excused by
the State can be considered similarly situated to Orgeron, any attempts to draw
such a comparison must fajl.

Accordingly, although the State respectfully submits that the petitioner has

failed to establish a prima facie Batson/J.E.B. violation, it would nonetheless

> That fact is of record in this matter and was known by defense counsel when they accepted
Orgeron.
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proffer the following gender-neutral reasons for exercising each of its peremptory

strikes in this matter:

1. Mary McFarland: She informed the court that “My brother was under the
care of a psychiatrist. He was schizo (sic).” She also stated during voir dire
that it would be important to her to know whether or not the defendant
herein was taking or not taking medication at the time of the crime.

2. Faye Reynolds: Throughout voir dire she generally answered the District
Attorney’s questions with only one word respenses, yet was very animated
and loquacious in answering questions from defense counsel. This is
corroborated by the trial transcripts. Counsel for the State noted at the time
that the “defense wants her” and that she “says what we (the attorneys and
the judge) want to hear.”

3. Catherine Landry: On her written juror questionnaire, she stated that she
had religious, moral or ethical considerations that would prevent her from
returning a verdict that would result in the execution of another human
being. She also stated that she had an acute interest in criminal cases, and
reads “a lot of crime novels.” She also stated “I do not believe I could
sentence someone to death, no matter how heinous a crime a person may
have committed.” She began crying during voir dire when questioned by the
District Attorney over whether she could serve as a juror in this case.

4. Harriet Pennex: The Court noted that she hesitated when asked if she
could vote for the death penalty if she thought it was appropriate. She favors
life over death, and said there were religious, moral or ethical considerations
that would prevent her from voting for the death penalty. She said it took
her two days to answer that on her questionnaire. When asked about the

insanity defense, she stated “1 think there is mental illness, and I believe, you
know, that she probably was.”

The trial judge actually brought Pennex back into the courtroom to follow up
on that last statement, which she admitted making, although she attempted to
qualify it by saying that she was putting herself in the defendant’s position.

5. Janet Loupe: On her questionnaire, she stated that she was bipolar,
noting “I suffer from depression. I take medicine to help me sleep at night.

I am bi-polar. I see a psychiatrist at the mental health in Raceland, La.” She
noted that she had taken amopine for over 22 years, lithium for eight years,

and was still on both. She was taking seven prescription drugs at the time of
jury selection.

6. Tracy Faucheaux: She noted that she was self-employed and “there is no
one to run my business” if she were chosen as a juror. The Court thought it
appropriate to question her regarding statements on her juror information
form, where she had some serious misgivings about imposing the death
penalty. She also stated on the record, in response to questioning, “... but in

this case I really, really think that mental illness could be ... a factor — yes,
very real.”
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7. Beth David: Prosecutors were aware prior to trial that David and the
defendant had a very close relationship while the defendant was in high
school, which was corroborated by discovery propounded to the State by the
defense. David refused to acknowledge this, despite being given numerous
chances by the District Attorney during both phases of voir dire. She
consistently attempted to portray defendant as just another student.
Prosecutors noted at the time that she was “too close to Amy and did not
reveal this fact. Wants to be on jury.”

8. Mary Davidson: Her son had been prosecuted for underage drinking and
possession of marijuana. One prosecutor noted during the death
qualification portion of voir dire that she seemed to agree with a statement

made by another to the effect that it was “awful that people were saying
things about Amy.”

9. Atlene Orgeron: She informed the court that her daughter saw a
psychiatrist. She was much more talkative in her dialog with Richard

Goorley than with the District Attorney, and she stressed her independence
from the State.

10. Erma Usea: Had been prosecuted and placed on probation for DUL.
Noted on questionnaire that “my sister has mental problems, all I can say is
when she takes the meds they prescribe it helps her.”

11. Patricia Bonnette: On her questionnaire she stated “my first cousin was
murdered by her husband.” She also stated that she was once married to a
psychologist, and that “I was given an antidepressant when I went through
menopause at the age of 40.” Speaking about mental health professionals,
she opined that “many are knowledgeable and helpful, but some are not. In
my case, 1 would have been better off not having sessions with a
psychologist.” Regarding her experiences with the DA’s office, she bluntly
told the District Attorney “well, let’s put it this way. The last time I went to
see you about something, I wasn’t pleased with the help I got.”

Additionally, the State would note that Randie Hebert, whom the State
struck with one of its extra peremptory challenges during the selection of alternate
jurors, is the cousin of Gary Hebert. Hebert was tried and convicted of second
degree murder by the Lafourche Parish District Attorney’s Office, and is now
serving a life sentence.

Finally, in light of the outcome-oriented second prong of Strickland, the
State would note that had the defendant lodged a contemporaneous Batson
objection, the court could have invalidated every one of the State’s gender-neutral
reasons and the 10-2 ratio of females to males on the jury would not have changed.

As the record demonstrates, Orgeron became the second (and last) male juror with
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his selection, and ultimately he was seated as juror number 5. Four jurors® selected
before Orgeron were ultimately struck by the State. Even if those jurors were
returned to their positions ahead of Orgeron, he would have nonetheless remained
as the second male on the jury, albeit as juror number 9. Because the seven jurors
seated after Orgeron were all women, the court could have invalidated the State’s
seven subsequent peremptory challenges, returned those women to the jury and the
composition of the ultimate jury would have remained ten women and two men.

Thus, even if one concedes that the failure to lodge a Batson objection
constituted deficient performance by the petitioner’s trial counsel, the defendant
cannot demonstrate how the result would have been any different.

For the reasons set forth above, this claim for relief is without merit.
CLAIM IV

The defendant in this claim contends that her trial counsel were ineffective
in agreeing to an “open file” discovery agreement with the State of Louisiana.

Initiaﬂy, the State would note that the petitioner offers no legal authority for he
assertion that the open file agreement “did not, by its terms, provide the defense with
diséovery from the State that it was not already entitled to” under the Code of Crimin
Procedure. To the contrary, as a matter of law this is incorrect.

Louisiana Code of Criminal Procedure articles 716 et seq. provide only for the
discovery of limited physical or documentary evidence. A defendant has no right to
unlimited or full discovery in criminal matters, particularly with regard to discovery
which was regulated by the law in effect prior to January 1, 2014. See generally Staf

Ates, 418 So.2d 1326 (La. 1982); State v. Hooks, 421 So0.2d 880 (La. 1982); State v.

Lynch, 655 S0.2d 470 (La.App. 1% Cir. 1995).

6 Tn order of selection, those prospective jurors were Harriet Pennex, Arlene Orgeron, Erma Usea

and Mary McFarland. All four were drawn for the first panel. Orgeron was the first prospective
juror drawn for the second panel.
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Specifically, La.C.Cr.P. article 723 provided’ that

Except as provided in Articles 716, 718, 721, and 722, this Chapter does not
authorize the discovery or inspection of reports, memoranda or other
internal state documents made by the district attorney or by agents of the
State in connection with the investigation or prosecution of the case; or of

statements made by witnesses or prospective witnesses, other than the

defendant, to the district attorney, or to agents of the state. (Emphasis
added.)

Thus, for example, the defendant would not have been entitled to obtain the
121- page investigative report prepared by Sgt. Chad Shelby, dozens of statements
(from both law enforcement and lay witnesses), almost 400 accompanying
photographs, as well as the disposition of all physical evidence collected in the
case.

To accept the petitioner’s arguments at face value would be to conclude that
her attorneys would have been in a better position to try all pretrial motions and the
trial on the merits, while being completely ignorant of the facts developed during
the investigation conducted by law enforcement against their client. This assertion
beggars belief,

In fact, a review of both the motion to suppress evidence and the motion to
suppress the defendant’s confession show that defense counsel derived a great deal
of factual information in support directly from Sgt. Shelby’s report, information
which would have been unavailable to the defendant without an open file
agreement. Likewise, the petitioner’s two preeminent mental health experts, Drs.
David Self and Phillip Resnick, both used this report as a basis for their expert
testimony.

The petitioner’s assertion that the waiver of her right to a preliminary exam
deprived her of a possible discovery tool is likewise incorrect, as it fails to take

into account her indictment by a grand jury. The scope of a preliminary

examination is set forth in La.C.Cr.P. article 296:

7 This was the version of La.C.Cr.P. article 723 in effect at the time of the defendant’s
indictment.
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If the defendant has not been indicted by a grand jury for the offense
charged, the court shall, at the preliminary examination, order his release
from custody or bail if, from the evidence adduced, it appears that there is
not probable cause to charge him with the offense or with a lesser included
offense. If the defendant is ordered held upon a finding of probable cause,
the court shall fix his bail if he is entitled to bail.

After an indictment has been found by a grand jury, the preliminary

examination shall be limited to the perpetuation of testimony and the

Jixing of bail. (Emphasis added.)

Accordingly, even if the defendant had sought a preliminary examination,
the defendant would have been precluded from using the hearing as a discovery
tool, and the State would have promptly lodged a valid objection to any attempt to
improperly broaden the scope of the hearing.

Turning to the information the defense was required to disclose to the State
pursuant to the open file agreement, the arguments in support are misplaced, for
several reasons. As applied to witness statements, the argument presupposes that
the State was either unaware that such witnesses existed, or that the State would
not otherwise have had access to those witnesses without the agreement of the
petitioner’s trial counsel,

The first argument ignores the fact that all of the lay witnesses identified by
defense counsel were known to the members of the victims’ family before their
identity was disclosed by the defense. Through information provided by the
victim’s family, the State was also aware of the nature of the relationship between
those witnesses and the defendant, and was actually in the process of interviewing
them as discovery was pending. In fact, the State, from the earliest stages of the
investigation, diligently sought out any person who was alleged to have had

contact with the defendant in the months and even years preceding the crime,

trying to gain insight into the defendant’s mental state leading up to the murder of

her children.
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The second argument assumes that otherwise law abiding citizens would
refuée to talk to prosecutors or investigators out of a misguided sense of loyalty to
the defendant.® It is hard to fathom that anyone would refuse to cooperate with an
investigation inte the death of two innocent children, but this is exactly what the
petitioner’s argument presupposes.

The defendant’s allegation that her attorneys violated her right against self-
incrimination when they disclosed witness statements is likewise misplaced. Her
own statements to her friends and acquaintances were by definition neither
privileged (see La.C.E. articles 501, et seq.) nor inadmissible against her (see
La.C.E. article 801(D)(2).)’ But in any event, the defendant herself provided her
expert witnesses with the same information she now complains about disclosing
through voluntary discovery. Their reports in turn were subject to mandatory
disclosure to the State by order of the court. Accordingly, when her attorneys
complied with the lawful orders of the court in providing those reports to the State,
her claims relating to the non—discoverabilify of the same information in collateral
sources was rendered moot.

For example, the petitioner complains at length that the District Attorney, in
his opening statement, was able to describe her state of mind during the period of
time before the murders because he had access to the statement of her friend, Stacy
Stegman. This allegation ignores the fact that the defendant herself disclosed the
same material to her expert witnesses, who each included her statements in their
mandatory reports. In fact, Dr. Phillip Resnick gave an extremely detailed

summary of the information provided to him by the defendant herself in his report

¥ Or worse, it assumes that defense counsel should prevent witnesses from talking to law
enforcement,

? As the petitioner acknowledges in her memorandum, Stacy Stegman testified at trial as a
defense witness. Therefore, the statements made by the petitioner to her were, by definition, not
hearsay. Unless Stegman were prepared to perjure herself at trial (the petitioner makes no such
allegation) any statements made by the petitioner to her would ultimately have been disclosed to
the jury. Accordingly, there was no prejudice to the defendant.
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dated August 13, 2008, under the heading captioned “Ms. Hebert’s Account of
Eveﬁts Preceding the August 20, 2007 Homicides.” That narrative is more
extensive than that of Stegman, and covers the same information discussed by the
District Attorney in his opening statement. Accordingly, the defendant’s
complaint in this regard is moot.

In evaluating an ineffective assistance of counsel claim, a reviewing court
must give great deference to trial counsel’s judgment, tactical decisions and trial
strategy. There is a strong presumption that trial counsel has exercised reasonable
professional judgment. State v. Cook, 127 So.3d (La.App. 2™ Cir. 2013); State v.
Hollins, 123 So.3d 840 (La.App. 4™ Cir. 2013); State v. St. Romain, ~-- S0.3d -,
2013 WL 1810585 (La.App. 3% Cir. 2013).

As noted by the Fourth Circuit in State v. Hollins, supra:

A court must indulge a strong presumption that counsel's conduct falls
within the wide range of reasonable professional assistance; that is, the
defendant must overcome the presumption that, under the circumstances, the
challenged action “might be considered sound trial strategy.” Strickland v.
Washington, 466 U.S. at 689, 104 S.Ct. at 2065. There is no precise
definition of reasonably effective assistance of counsel, so any inquiry into
the effectiveness of counsel must be specific to the facts of the case and
must take into consideration the counsel's perspective at the time. State v.
LaCaze, 99-0584, p. 20 (La.1/25/02), 824 S0.2d 1063, 1078-79. The Sixth
Amendment does not guarantee errorless counsel or counsel judged

ineffective by hindsight, but counsel reasonably likely to render effective
assistance, /d.

State v. Hollins, 123 So0.3d at 869-870.

In applying those principles to the case at bar, it is clear that the petitioner’s
trial attorneys made a tactical decision to give up certain information which would
have been discovered by the State in any event (either through the mandatory
production of expert reports or the simple exercise of due diligence by the State) in

exchange for invaluable information which they had no right to receive under

formal discovery rules.
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‘The fact that a particular trial strategy is unsuccessful does not establish that
trial counsel was ineffective. State v. Felde, 422 S0.2d 370 (La. 1982). But in this
case, the decision by defense attorneys to accept open file discovery benefitted the
petitioner in two material ways. First, her trial attorneys were able to use the
investigative report to successfully suppress her confession. But more importantly,
that information was invaluable to preparing her trial defense, and through the
assistance of her competent trial counsel, the petitioner was able to avoid the death
penalty.

The defendant had the benefit of multiple death-penalty-qualified attorneys
representing her cause throughout these proceedings. The petition and exhibits
filed herein fail to establish that they did not discharge their duties to the defendant
with the utmost professionalism and skill. |

Accordingly, the State of Louisiana submits that there was no deficient
performance by the petitioner’s trial counsel, and in any event the defendant cannot
show that the outcome of the trial would have been different. In other words, there
was no prejudice to the defendant. This claim for relief is therefore without merit.
CLAIM YV

In the {inal claim of the petitioner’s original PCR application, she contends
that her appellate counsel was ineffective in failing to challenge the warrantless
search of her residence on the morning of the homicides.

However, the State respectfully submits that if the petitioner can now
present a somewhat coherent argument in favor of suppression, it is only because
she ignores every meaningful fact on which the actual ruling of the trial court was
based.

It is well-settled that an appellate court should afford great weight to a trial
court's findings of fact based on the credibility of evidence, but its legal findings

are subject to a de novo standard of review. State v. T} hompsori, 93 S0.3d 553 (La.
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2012). As a general rule, an appellate court may review the testimony at trial in
determining the correctness of the trial court's pretrial ruling on a motion to
suppress. State v. Green, 655 S0.2d 272 (La. 1995).

It is that testimony which the petitioner completely ignores as she tries to
articulate a basis for her suggested appeal of the trial court’s ruling.

Neither in her initial factual summary nor in the particulars of Claim V does
the petitioner even allude to the role Buck Hebert played in the discovery of the
pertinent evidence eventually presented to the jury. Any good faith appeal would
have to take some cognizance of the fact that Hebert, in violation of the direct
orders of law enforcement personnel at the scene, broke a window and entered
the petitioner’s residence of his own accord. In fact, as the testimony at the
hearing on the motion to suppress established, Deputy Todd Prevost actually tried
to prevent Hebert from entering the residence, to no avail,

Once inside the house, it was Buck Hebert’s cries of distress, including “oh
God, somebody get in here” that prompted law enforcement to initially enter the
residence ~ another fact ignored now by the petitioner.

' The petitioner also makes no reference to the copious amounts of blood that
Buck Hebert, Prevost and Deputy Mike Wintzel observed before the defendant
was even secured.

The petitioner’s argument makes another telling omission when it states:

After reporting officers had secured the scene,!® tazering and handeuffing

Ms. Hebert and determining that Camille and Braxton Hebert were

deceased, homicide detectives and crime scene technicians began an

exhaustive process of collecting and inventorying all potential evidence

inside of Ms. Hebert’s home without ever once stopping to consider
obtaining a warrant. (Application for PCR, pages 48-49.)

10 Tellingly, this is how the petitioner begins her factual summary of this claim, with no
reference to any activity which preceded it.
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This summary skips right over the protective sweep that officers testified
about in detail'! at the motion to suppress, which occurred after the defendant was
secured but before any attempt was made to collect evidence observed to be in
plain view,

It bears repeating that even though the defendant was armed with a knife and
uttered a profanity at law enforcement when she observed them in her bedroom
doorway, officers at the scene testified that it was not readily apparent what had
happened to the petitioner and her children. In fact, law enforcement could not
assume that the petitioner’s initial belligerence wasn’t attributable to her belief that
the real perpetrator(s) had returned and she was only trying to protect herself and
her children. That uncertainty was not dispelled even though it was necessary to
taze the still-armed petitioner into submission.

Thus, the scene was not considered secure until detectives conducted a
thorough protective sweep of the premises, as sanctioned by the United States
Supreme Court in Maryland v. Buie, 494 U.S. 325, 110 S.Ct. 1093 (1990).

It was during this protective sweep that the majority of the remaining
evidence was observed in plain view.

In Mincey v. Arizona, 437 U.S. 385, 98 S.Ct. 2408, 57 L.Ed.2d 290 (1978),
the U.S. Supreme Court, \%fhile holding that there was no “death-scene” exception
to the warrant requirement, did recognize that there were emergency situations in

which a warrant would not be required:

We do not question the right of the police to respond to emergency
situations. Numerous state and federal cases have recognized that the Fourth
Amendment does not bar police officers from making warrantless entries
and searches when they reasonably believe that a person within is in need
of immediate aid. Similarly, when the police come upon the scene of a
homicide they may make a prompt warrantless search of the area fo see if
there are other victims or if a killer is still on the premises. Cf. Michigan v.
Tyler, supra, 436 U.S., at 509-510, 98 S.Ct., at 1950-1951. “The need to
protect or preserve life or avoid serious injury is justification for what would

' Without contradiction, as was all of the factual testimony offered at the hearing.
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be otherwise illegal absent an exigency or emergency.” Wayne v. United

States, 115 U.S.App.D.C. 234, 241, 318 F.2d 205, 212 (opinion of Burger,

J.). And the police may seize any evidence that is in plain view during the

course of their legitimate emergency activities. Michigan v. Tvler, supra,

436 U.S., at 509-510, 98 S.Ct., at 1950-1951; Coolidge v. New Hampshire,

403 U.S., at 465-466, 91 S.Ct., at 2037-2038.

Mincey v. Arizona, 437 U.S. at 392-393 (emphasis added.)

In all respects, the seizure of evidence from the petitioner’s home comports
with this clear legal authority. There was no evidence recovered from the home of
the petitioner and introduced into evidence at the trial of this matter which was not
observed in plain view by law enforcement. There was no “exhaustive” search for
evidence which uncovered these items. Law enforcement observed evidence
during their “legitimate emergency activities” and collected that evidence, in full
accord with Mincey, supra.

The petitioner makes a number of dubious assertions in support of her
claims, particularly with regard to the discovery of the two notes the petitioner
composed to her ex-husband and ex-mother-in-law.

The petitioner states that “(e)ven the alleged original observaﬁon of the
Bible and letter to Judy Hebert occurred in connection with the search for
evidence.” This is factually incorrect.

The allegation ignores the direct testimony of Det. Robert Mason, who
observed blood on a note pad while sifnply standing guard over the bodies of the
two children murdered by the defendant, as authorities prepared to properly and
respectfully remove the children from the crime scene. Inno way could Mason’s

actions at that moment be described as a “search for evidence,” notwithstanding

the petitioner’s attempts to conflate his actions with that of Sgt. Shelby.!?

2 The defendant’s contention that “at the time the notepad and Bible were collected and
inventoried by police, the identity of the suspect had already been determined” is a meaningless
truism. Of course, the defendant at that time was a suspect, but until law enforcement concluded
its investigation, she could not be considered the only suspect. In any event, the relevant time

period with regard to these two items is not when they were collected and inventoried, but when
they were discovered.
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The false premise repeated throughout this claim for relief is that the
collection of evidence already observed lying in plain view by law enforcement
was a “search.” Because the seizure of evidence under the plain view doctrine is
not a search at all,' the defendant’s premise is inapt.

The petitioner identifies no evidence recovered from her home and
subsequently introduced against her at trial which was not inadvertently observed
by law enforcement from a vantage point where they legally had a right to be,
either during the initial emergency entry, the subsequent protective sweep or while
officers prepared to properly remove the children’s bodies from the house.

The trial court’s ruling correctly noted that the one thing that made all of the
items seized from the home readily apparent as evidence (particularly the note pad)
was obvious presence of blood. It was unnecessary for law enforcement to
cxamine such items to understand their clear evidentiary significance at a murder
scene.

In fact, even as she attempts to argue otherwise, the petitioner actually
acknowledges that this evidence was discovered inadvertently when she notes that
the “nature” of the note pad was not readily apparent to detectives. The State
would agree with that assertion. It was neither the nature of the note pad, nor its
contents, that prompted its seizure. Rather, it was the presence of blood which
called Mason’s attention to its evidentiary importance. The petitioner fails to
demonstrate in any way how obvious blood evidence observed in plain view at the
scene of a homicide is not readily identifiable as evidence of that crime.

The defendant’s contention that the note to Chad could not have been seized
in the context of her concession that the plain view doctrine might apply to the note

to Judy is curious, since both were attached to the same notepad. It is unclear how

13 In State v. Brown, 370 So0.2d 525, 527 (La. 1979), the Louisiana Supreme Court reiterated:
“When an officer inadvertently observes evidence of a crime from a vantage point that does not
intrude upon a protected area or when that protected area is entered with prior justification, there
is no violation of the search warrant rule because there has been no ‘search’.”
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law enforcement could have collected the latter without damaging the same
notepad which included the former.

Because the petitioner is required to establish that she was prejudiced by
prior counsel’s failure to pursue this issue on appeal, she must now articulate a
valid assignment of error based on the actual record of this case. The arguments
presented in Claim V completely fail to do so.

Simply stated, petitioner’s appellate counsel could not have presented this
claim to the First Circuit in good faith, because the facts upon which it is based
bear no resemblance to the factual record counsel was obliged to account for. Nor
was petitioner’s appellate attorney obligated to present assignments of error to the
court of appeal simply for the sake of doing so. See generally Anders v.
California, 386 U.S. 738, 87 S.Ct. 1396, 18 L.Ed.2d 493 (1967).

The State of Louisiana respectfully submits that by ignoring the material
facts upon which the ruling of the trjal court was based, the petitioner tacitly
admits that an appeal on the actual merits of this claim would have had no chance
at success.

Accordingly, this claim has no merit.

PETITIONER’S SUPPLEMENTAL CLAIM

The State has already filed 2 memorandum in support of its procedural
objections to this claim which touches in detail upon its merits. Accordingly, the
State would adopt its previcus memorandum as part of this response, as if it were
copied herein in its entirety.

However, a few points in that memorandum bear repeating.

This claim should properly be maintained only for consideration of the
performance of the petitioner’s trial counsel, and whether that performance fell
below the standards set forth in Strickland. The petitioner has cited no

jurisprudence which holds that the failure to present evidence of a defendant’s
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epilepsy constituted ineffective assistance of counsel in the guilt phase of a capital
trial. Rather, all of the numerous cases cited by the petitioner limit such evidence
to mitigation in the sentencing phase of a death penalty prosecution. Because the
jury did not return a verdict of death in this matter, the issue was rendered moot.

Further, as noted in great detail in the State’s supplemental objection, the
factual evidence the defendant now faults her trial counsel for failing to present to
the jury in a “meaningful way” was in fact submitted to the jury. The actual
complaint (if indeed any exists) rests not with the performance of the petitioner’s
trial attorneys, but rather with the conclusions reached by her previous experts.
Drs. Ahava, Self and Resnick were all aware of the defendant’s prior diagnosis of
epilepsy, yet each chose to give that fact little importance in reaching their
respective conclusions. That decision cannot be laid at the feet of the petitioner’s
trial counsel, unless the Court accepts the unspoken premise that attorneys, in
offectively representing their clients, must direct their expert witnesses to alter
conclusions which don’t fit the theory of the case.

But even if it was the attorneys’ call to make, the decision to focus the
defense on the most recent manifestation of the defendant’s alleged mental
problems (i.e., the severe depression over the breakup of her marriage) rather than
the more remote (a head injury in 1988) falls within the ambit of acceptable trial
strategy.

Objectively, the problem with focusing on the petitioner’s head injury as the
source of her alleged psychosis is that it was irreconcilable with what would be the
actual trial testimony. The jury would have been expected to believe that her head
injury and subsequent epilepsy were the cause of her alleged psychosis on the night

of the murders, even though approximately nineteen years had transpired between

the two incidents with not one intervening psychotic episode.
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To summarize the trial testimony of Dr. George Seiden, one does not
become psychotic overnight, nor does psychosis suddenly appear and disappear,
Nothing in the affidavit submitted by Dr. James Merikangas refutes that testimony.

But more importantly, nothing in that affidavit is capable of overcoming‘the
prejudicial effect that the petitioner’s two angry suicide notes had on the jurors
who heard the case. Nor does it even attempt to do so.

The affidavit now submitted to the court is fundamentally no different than
the expert testimony offered at trial by four defense expert witnesses. Bach opined
that Hebert was psychotic on the night of the murders, and considered the complete
mental health history of the defendant in doing so. The only difference is that
Merikangas suggests a different cause for that psychosis (i.e., temporal lobe
epilepsy rather than severe major depression with psychotic features.) The
insurmouﬁtaﬁle obstacle that the petitioner now faces in meeting her burden of
proof is that the jury rejected the contention that the defendant was psychotic at ali
on the night of the murders. Therefore, any possible cause was irrelevant.

The State of Louisiana respectfully submits that the jury rejected the
defendant’s insanity defense not because they could not find a valid cause for her
alleged psychosis, but rather because the two angry suicide notes she penned on
the night of the murders clearly demonstrated that she knew the difference between
right and wrong. Focusing a little more closely on a head injury which happened
nineteen years earlier would not have changed that.

Accordingly, the affidavit cannot help the defendant meet her burden of
proof under the second prong of Strickland; i.e., but for her attorneys’ allegedly

deficient performance, the outcome of the trial would have been different. This
final assignment of error lacks merit as well,

CONCLUSION
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The State of Louisiana respectfully submits that the original and
supplemental application for post-conviction relief fail to establish the merits of the

claims presented therein.

Regarding the need for a hearing, La.C.Cr.P. article 929(A) provides as

follows:

If the court determines that the factual and legal issues can be resolved based
upon the application and answer, and supporting documents, including
relevant transcripts, depositions, and other reliable documents submitted by

either party or available to the court, the court may grant or deny relief
without further proceedings.

There is no need for testimony on any of the claims now presented for
review. Resolution of the remaining claims should not go .beyond the trial record
compiled in this matter. Even with regard to the new evidence submitted in the
supplemental claim, the petitioner’s new witness has fully articulated his
anticipated testimony in the proffered affidavit.

Accordingly, the State of Louisiana respectfully submits that this Court may
grant relief without the necessity of setting this matter for hearing, and would pray

for relief accordingly.

RESPECTFULLY SUBMITTED:

CAMILLE A. MORVANT, II
DISTRICT ATTORNEY

JOSEPH S. SOIGNET

ASSISTANT DISTRICT ATTORNEY
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Supreme Court of the United States
Office of the Clerk
Washington, DC 20543-0001

Scott S. Harris
Clerk of the Court

August 28, 2018 (202) 479-3011

Ms. Letty Spring Di Giulio
Law Office of Letty S. Di Giulio
1055 St. Charles Avenue

Suite 208

New Orleans, LA 70130

Re: Amy Hebert
v. James Rogers, Warden
Application No. 18A217

Dear Ms. Di Giulio:

The application for an extension of time within which to file a petition
for a writ of certiorari in the above-entitled case has been presented to
Justice Alito, who on August 28, 2018, extended the time to and including
October 10, 2018.

This letter has been sent to those designated on the attached
notification list.

Sincerely,

Scott S. Harris, Clerk

\ () \
- U b
Clayton Higgins
Case Analyst
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