
No. __________ 
 
 

 
In The 

Supreme Court of the United States 
___________ 

 
IGOR POLSHYN, 

Petitioner, 
 

v. 
 

UNITED STATES OF AMERICA, 
Respondent. 

____________ 
 

On Petition for Writ of Certiorari 
To the United States Court of Appeals 

for the Eleventh Circuit 
____________ 

 
PETITION FOR A WRIT OF CERTIORARI 

____________ 
 
 

Donna Lee Elm 
Federal Defender   

 
 

Aliza Hochman Bloom 
Counsel of Record for the Petitioner 
Assistant Federal Defender 
Office of the Federal Defender 
400 North Tampa Street 
Suite 2700 
Tampa, Florida  33602 
Telephone:  (813) 228-2715 
Facsimile: (813) 228-2562 
E-mail: aliza_bloom@fd.org 
 

 



i 

QUESTIONS PRESENTED 

Petitioner Igor Polshyn’s case presents the following questions:   
 
1. Whether preventing a defendant from testifying on the sole disputed element of an 

offense, his subjective intent, amounts to structural constitutional error requiring reversal?   

 

2. Whether prosecution under the Maritime Drug Law Enforcement Act (“MDLEA”) 

of a foreign citizen who was traveling on a vessel in international waters and whose offense had 

no nexus to the United States violates the Due Process Clause of the Fifth Amendment? 
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PETITION FOR A WRIT OF CERTIORARI 

 The Petitioner, Igor Polshyn, respectfully petitions for a writ of certiorari to review the 

judgment of the United States Court of Appeals for the Eleventh Circuit in this case. 

OPINION BELOW 

The Eleventh Circuit’s opinion, United States v. Oleksii Tsurkan, Igor Polshyn, No. 17-

10248, __Fed. Appx.__, 2018 WL 3408261, is unpublished and is provided in the appendix.   

JURISDICTION 

 The Eleventh Circuit issued its opinion on July 12, 2018.  See Appendix A.  The jurisdiction 

of this Court is invoked under 28 U.S.C. § 1254(1). 

RELEVANT CONSTITUTIONAL AND STATUTORY PROVISIONS 

 The Fifth Amendment to the U.S. Constitution provides, in relevant part: 

No person shall . . . be deprived of life, liberty, or property, without due 
process of law. 
 

 The Sixth Amendment to the U.S. Constitution provides: 

 In all criminal prosecutions, the accused shall enjoy the right to a speedy 
and public trial, by an impartial jury of the State and district wherein the 
crime shall have been committed, which district shall have been previously 
ascertained by law, and to be informed of the nature and cause of the 
accusation; to be confronted with the witnesses against him; to have 
compulsory process for obtaining witnesses in his favor, and to have the 
Assistance of Counsel for his defence. 

 
 The Maritime Drug Law Enforcement Act (“MDLEA”), 46 U.S.C. § 70501 et seq., is 

attached hereto in the appendix. 
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STATEMENT OF THE CASE  

1. On November 7, 2015, the United States Coast Guard (USCG) intercepted a sailing 

vessel approximately 60 nautical miles south of the Dominican Republic.  Doc. 72 at 2.  Petitioner 

Igor Polshyn and Mr. Oleksii Tsurkan, both Ukrainian nationals, were operating the sailboat, 

which flew under a Spanish flag.  After an initial interdiction, the USCG got permission from 

Spain to verify the boat’s registration and board the boat.  Upon conducting a safety sweep, the 

USCG encountered contraband and arrested both individuals.  The Petitioner was thereafter 

brought before the district court and charged pursuant to the MDLEA, 46 U.S.C. § 70503, with 

conspiring to possess and distribute cocaine, and possessing with intent to distribute five or more 

kilograms of cocaine, while on board a vessel subject to jurisdiction of the United States.   

2. Prior to trial, Petitioner contested the United States’ authority to prosecute him 

under the MDLEA.  Doc. 72.  Petitioner maintained his innocence and proceeded to a jury trial.  

See Docs. 93, 94.  At the trial, the district court allowed the government to introduce a State 

Department Certification saying that Petitioner was subject to the jurisdiction of the United States.  

Doc. 245 at 9-12; see Doc. 87-Govt. Exh. 12.  The State Department Certification declarant did 

not testify at Petitioner’s trial.  The district court explained that Spain waived any jurisdictional 

claims over the boat, and therefore it was “a vessel without nationality” and “subject to the 

jurisdiction of the United States” under § 70502(d)(1)(C) and (c)(1)(A).  Id.1  At the conclusion of 

trial, the district court instructed the jury that this element was proven.  See Doc. 249 at 21 

                                                 
1 The MDLEA defines a “vessel subject to the jurisdiction of the United States” to include 

a “vessel without nationality,” including “a vessel aboard which the master or individual in charge 
makes a claim of registry and for which the claimed nation of registry does not affirmatively and 
unequivocally assert that the vessel is of its nationality.”  46 U.S.C. § 70502(c)(1)(A), (d)(1)(C). 
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(instructing that it had been “previously determined as a matter of law that Julianin II is a vessel 

subject to the jurisdiction of the United States.”). 

3. Following a week-long trial, the jury could not reach a unanimous verdict and the 

district court declared a mistrial.  Doc. 106; Doc. 249 at 80-85.  One month later, the government 

pursued the same charges against Petitioner and Mr. Tsurkan in a second trial.  Doc. 149; Doc. 

229.   

At the second trial, the parties did not dispute that a certain quantity of contraband cocaine 

was found on Petitioner’s vessel.  Also, when charging the jury, the district court informed that it 

had “determined as a matter of law that the Julianin II is a vessel subject to the jurisdiction of the 

United States.”  Doc. 233 at 119.  Thus, the sole element for the jury to determine was whether 

Petitioner possessed the requisite mental state, if he “knowingly possessed cocaine” and “intended 

to distribute” that cocaine, for both the conspiracy and substantive MDLEA offenses.  See Doc. 8; 

Doc. 170 at 13; 46 U.S.C. § 70503, § 70506.   

Petitioner testified, seeking to explain that his brother had died of a drug overdose.  The 

government objected.  Defense counsel explained that this testimony regarding Petitioner’s 

personal background would establish that he had no intent to sell the drugs for profit.  Doc. 232 at 

43, 79.  The district court denied Petitioner’s request to testify on this topic on grounds that the 

testimony was not relevant and more prejudicial than probative.  Doc. 232 at 74, 79.  When the 

government cross-examined Petitioner, it was permitted to ask extensive questions about his 

personal life, including his relationship with his wife, her career, earnings, their children and living 

expenses.  See Doc. 232 at 128-150. 

At the conclusion of trial, the district court instructed the jury that the Petitioner could only 

be found guilty if he “knowingly possessed cocaine” and “intended to distribute that cocaine,” for 
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both the conspiracy and substantive MDLEA counts.  See Doc. 170 at 13; 46 U.S.C. § 70503, 

§ 70506.  After this second trial, the jury found Petitioner guilty of both MDLEA counts.  Doc. 

170 at 177-80; Doc. 171.  Thereafter, the district court sentenced Petitioner to 300 months’ 

imprisonment.  Doc. 202. 

4. On appeal, Petitioner challenged his conviction and sentence.  He raised three 

constitutional objections to the district court’s exercise of jurisdiction: 

(a) that the question of whether the boat was “subject to the jurisdiction of the United 

States” constitutes an element of the offense that must be proved to a jury beyond a reasonable 

doubt;   

(b) Congress has no constitutional authority to punish activities in international waters 

without a nexus to the United States; and  

(c) the government’s exercise of jurisdiction over Defendants without first establishing 

such a nexus violated Defendants’ due process rights. 2 

Petitioner also challenged the district court’s exclusion of his own testimony as a violation 

of his Fifth and Sixth Amendment right to present his own defense.  He argued that the district 

court’s exclusion of this testimony impeded his ability to explain his subjective intent, and thus to 

disprove the only disputed element of MDLEA before the jury.  See Initial Brief of Appellant, 

United States v. Polshyn, No. 17-10248-JJ (July 31, 2017). 

Without the benefit of oral argument, the Eleventh Circuit affirmed Petitioner’s convictions 

and sentence.  The Eleventh Circuit relied on circuit precedent in dismissing Petitioner’s 

jurisdictional challenges to MDLEA without discussion.  See App. A. at 3 (relying upon United 

                                                 
2 The Court has recently considered petitions that raise this and other constitutional 

challenges to the United States’ exercise of jurisdiction pursuant to the MDLEA.  See Cruickshank 
v. United States (No. 17-8953) (Cert. Denied October 1, 2018). 
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States v. Campbell, 743 F.3d 802 (11th Cir. 2014) and United States v. Cruickshank, 837 F.3d 

1182 (11th Cir. 2016)). 

With respect to Petitioner’s evidentiary issue, the Eleventh Circuit “suspect[ed] that the 

district court erred in excluding Polshyn’s proposed testimony.”  App. A at 5.  The Eleventh Circuit 

recognized that Petitioner had a constitutional right to present a defense bearing on a formal 

element of the charged offense, and that the excluded testimony was relevant to his intent, which 

“was the only issue in this case.”  Id. (citing United States v. Hurn, 368 F.3d 1359, 1364 (11th Cir. 

2004)). 

Assuming without deciding that the district court violated Petitioner’s constitutional rights 

by excluding his proposed testimony, the Eleventh Circuit applied the harmless error analysis 

articulated in Chapman v. California, reviewing the evidence at Petitioner’s trial to see if there 

was “a reasonable possibility that the evidence complained of might have contributed to the 

conviction.”  386 U.S. 18, 23-24 (1967).   After reviewing the evidence from Petitioner’s trial, the 

Eleventh Circuit determined that there was sufficient evidence of Petitioner’s intent to be 

“convinced that the exclusion of the proposed testimony about Polshyn’s brother contributed in no 

way to Defendants’ convictions.”  App. A at 8. 

REASONS FOR GRANTING THE WRIT 

I. THERE IS A TENSION AMONG THE CIRCUITS ABOUT WHAT CONSTITUTES 
STRUCTURAL ERROR REQUIRING REVERSAL AND WHERE CHAPMAN’S 
HARMLESS ERROR ANALYSIS SUFFICES. 

 
This Court has consistently held that constitutional error occurs when a district court’s 

evidentiary rulings deprive a defendant of his right to present a defense.  See Chambers v. 

Mississippi, 410 U.S. 284, 302-03 (1973).  The Sixth Amendment guarantees a defendant the right 

to have “compulsory process for obtaining witnesses in his favor.”  U.S. Const., amend. VI.  
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Implicit in this Sixth Amendment right, as well as in the basic notion of due process of law, is the 

fact that criminal defendants are given the opportunity to present evidence in their favor.  U.S. 

Const., amend. V; see Specht v. Patterson, 386 U.S. 605, 610 (1967) (“Due process ... requires that 

[the defendant] ... have an opportunity to be heard ... and to offer evidence of his own.”).  As the 

Eleventh Circuit has recognized, the practical application of these constitutional guarantees means 

that a defendant has the right to present evidence that has a direct bearing on a formal element of 

the offence, and also evidence that “makes the existence or non-existence of some collateral matter 

somewhat more or less likely, where that collateral matter bears a sufficiently close relationship to 

an element of the offense.”  United States v. Hurn, 368 F.3d 1359, 1364 (11th Cir. 2004); see 

Washington v. Texas, 388 U.S. 14, 23 (1967).  

In addition, criminal defendants have a fundamental right to testify in their defense.  Rock 

v. Arkansas, 483 U.S. 44, 51-53 (1987) (grounding this right in the Due Process clause, the Sixth 

Amendment’s Compulsory Process Clause and right to self-representation, and as “a necessary 

corollary to the Fifth Amendment’s guarantee against compelled testimony.”).  Indeed, a defense 

attorney violates this fundamental right by either refusing to accept a defendant’s decision to testify 

or by failing to inform the defendant of this right.  United States v. Teague, 953 F.2d 1525, 1532 

(11th Cir. 1992). 

In Petitioner’s case, the Eleventh Circuit recognized that his precluded testimony, that he 

lost a close family member to drug addiction and overdose, “could – ‘through a reasonable chain 

of inferences’ – make it less likely that that person possessed the requisite intent to engage in a 

drug trafficking offense.”  App. A at 6 (citing Hurn, 368 F.3d at 1363).  The appellate court also 

recognized that “[a]s a practical matter, intent was the only issue in this case.”  Id. at 5.  Assuming 

without deciding that the district court deprived Petitioner of his constitutional right to present his 
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own defense on a matter relevant to the sole disputed element, the Eleventh Circuit applied the 

harmless error analysis from Chapman v. California, concluding that there was no “reasonable 

possibility that the evidence complained of might have contributed to the conviction.”  386 U.S. 

as 23.   

In Chapman, this Court rejected the argument that all federal constitutional errors, 

regardless of their nature of the circumstances of the case, require the reversal of a conviction.  

Before a federal constitutional error can be held harmless, however, “the court must be able to 

declare a belief that it was harmless beyond a reasonable doubt.”  Id. at 24.  Although it has applied 

the Chapman harmless error analysis to many constitutional errors, this Court recognizes that there 

are certain “structural defects in the constitution of the trial mechanism, which defy analysis by 

‘harmless-error’ standards.”  Arizona v. Fulminante, 499 U.S. 279, 309 (1991).  Such structural 

errors, constitutional errors that are not subject to harmless error test, include, for example, the 

right to self-representation at trial.  See McKaskle v. Wiggins, 465 U.S. 168, 177-78, n.8 (1984).  

Structural constitutional errors are not simply an error in the trial process, but are so fundamental 

as to affect the framework of the trial.  Specifically, where Petitioner’s subjective intent was the 

sole disputed element before the jury, and Petitioner’s own testimony was the only manner in 

which he could provide an alternative to the government’s theory, application of the harmless error 

standard subverted his constitutional rights to a fair jury trial, and to testify on his own behalf. 

In the decades since Chapman, this Court has frequently permitted an otherwise valid 

conviction to stand when a reviewing court concludes that the constitutional errors were harmless 

beyond a reasonable doubt.  See, e.g., Delaware v. Van Arsdall, 475 U.S. 673, 683 (1986) 

(improper denial of a defendant’s opportunity to impeach a witness, like other confrontation clause 

errors, is subject to harmless-error analysis); Moore v. Illinois, 434 U.S. 220, 232 (1977) 
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(admission of identification obtained in violation of the right to counsel).  Despite the common 

application of Chapman’s harmless error analysis, extensive disagreement remains about which 

constitutional errors are amenable to that analysis, and how to conduct the analysis itself when it 

is applicable.3  Academics and practitioners repeatedly criticize the “harmless error” analysis as 

applied to constitutional trial errors.  See, e.g., Steven H. Goldberg, Harmless Error: 

Constitutional Sneak Thief, 71 J. Crim. L & Criminology 421 (1980); see also James Edward 

Wicht III, There Is No Such Thing as a Harmless Constitutional Error: Returning to a Rule of 

Automatic Reversal, 12 BYU J. PUB. L. 73 (1997).  Some argue that a constitutional trial error 

can never be harmless, and others accept the concept, but argue that Chapman harmless error 

analysis is too generously applied.4 

Critically, the circuits are in tension regarding when Chapman’s harmless error standard is 

applied to constitutional trial errors.  See, e.g., United States v. Roy, 855 F.3d 1133, 1178-88 (11th 

Cir. 2017) (en banc) (holding that defense counsel’s absence during a portion of trial where 

inculpatory evidence was introduced was harmless error); United States v. Blankenship, 846 F.3d 

663, 670 (4th Cir. 2016) (assuming that the trial court violated Confrontation Clause by denying 

opportunity for recross-examination but finding any error was harmless); Van v. Jones, 475 F.3d 

292, 312 (6th Cir. 2007) (reviewing varying decisions on what constitutes a critical stage of trial 

                                                 
3 See, e.g., Daniel Epps, Harmless Errors and Substantial Rights, 131 Harv. L. Rev. 2117 

(June 2018) (summarizing many of the academic critiques of the Chapman harmless error 
standard); John M. Greabe, The Riddle of Harmless Error Revisited, 54 Hous. L. Rev. 59 (2016); 
Jason M. Solomon, Causing Constitutional Harm: How Tort Law Can Help Determine Harmless 
Error in Criminal Trials, 99 N.W. U. L. REV. 1053 (2005). 

 
4 Harry T. Edwards, To Err Is Human, but Not Always Harmless: When Should Legal Error 

Be Tolerated?, 70 N.Y.U. L. Rev. 1167, 1181 n.52 (1995); Martha A. Field, Assessing the 
Harmlessness of Federal Constitutional Error—A Process in Need of a Rationale, 125 U. PA. L. 
Rev. 15 (1976). 
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where the absence of counsel amounts to structural error, stating it “would welcome a 

comprehensive and final one-line definition of ‘critical-stage’”). 

II. PREVENTING PETITIONER FROM TESTIFYING ON THE SOLE DISPUTED 
ELEMENT OF THE OFFENSE AMOUNTED TO STRUCTURAL 
CONSTITUTIONAL ERROR, AND COULD NOT BE SUBJECT TO CHAPMAN 
HARMLESS ERROR ANALYSIS.  

 
In this case, because the Eleventh Circuit did not deem the district court’s error to be so 

fundamental as to require a new trial, it applied Chapman harmless error analysis and reviewed 

the evidence at Petitioner’s trial, concluding that the evidence negated any constitutional 

deprivation.  See App. A at 5-9.  Petitioner respectfully argues that in the context of his case, the 

district court unduly burdened his Fifth and Sixth Amendment rights in a structural manner 

requiring reversal.  Specifically, where Petitioner’s subjective intent was the sole disputed element 

before the jury, and Petitioner’s own testimony was the only manner in which he could provide an 

alternative to the government’s theory, application of the harmless error standard subverted his 

constitutional rights to a fair jury trial and to testify on his own behalf. 

After assuming without deciding that the district court had violated Petitioner’s Sixth 

Amendment rights, the Eleventh Circuit reviewed the evidence presented during Petitioner’s 

second trial, and concluded, based on its review, that the wrongly excluded evidence would not 

have changed the jury’s conclusion because there was “objective evidence” contradicting 

Petitioner’s version of events.  App. A at 6-8.   Specifically, the Eleventh Circuit relied on: (1) 

circuit precedent that evidence of intent can be inferred at least partially from the large quantity of 

cocaine found in a defendant’s possession.  (citing United States v. Tinoco, 304 F.3d 1088, 1123) 

(11th Cir. 2002)); (2) its own finding that the vessel’s GPS data contradicted Petitioner’s testimony 

about what transpired over several days; (3) the absence of damage to the vessel that the 

government argued should have been present.  Id.  Petitioner fervently disagrees with the Eleventh 
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Circuit’s analysis and conclusion that the wrongly concluded testimony “contributed in no way to 

Defendants’ convictions.”  Id. at 8.   The evidence that Petitioner possessed the intent required for 

a conviction was purely circumstantial.  Indeed, following the government’s first presentation of 

its case, after two days of deliberation, the jury could not come to a unanimous decision on 

Petitioner’s required subjective intent – the sole dispute element of the offense.  Doc. 106.  Even 

after the district court provided a modified Allen5 charge, the jury could not agree on Petitioner’s 

guilt and the district court declared a mistrial.  Doc. 249 ad 80-85.  It seems implausible to 

conclude, upon review of the government’s second, extremely similar presentation of evidence, 

that it was “overwhelming evidence of Defendant’s guilt.”  App. A at 8. 

Critically, the Eleventh Circuit’s determination that the evidence at trial sufficed to render 

the unconstitutionally excluded testimony “harmless beyond a reasonable doubt” effectively 

transformed the appellate court into Petitioner’s third jury.  By reviewing the trial record and 

weighing circumstantial evidence of Petitioner’s intent in order to determine whether excluded 

testimony affected the jury’s conclusion, an appellate court “sits as a jury and makes a guilt 

determination based upon an amount of evidence upon which no jury has passed.”  Goldberg, 

Harmless Error, 71 J. Crim. L. & Criminology at 436.  In this context, the Eleventh Circuit’s 

harmless error analysis improperly violated Petitioner’s Sixth Amendment right to a jury.  See U.S. 

Const. amend. VI.  After Petitioner’s first trial, the jury was unable to unanimously find that he 

possessed the requisite intent.  During his second trial, the government presented nine fact 

witnesses and one rebuttal witness, all to provide support for this one disputed element.  See Docs. 

229, 231, 230, 233.  Petitioner, however, was prevented from testifying about his own life 

experience, and providing the only alternative narrative to the government’s case-in-chief.  In this 

                                                 
5 Allen v. United States, 164 U.S. 492 (1896). 



11 

context, the Eleventh Circuit made a determination of Petitioner’s guilt based on a totality of 

evidence that was never before his actual jury. 

In addition, the application of Chapman’s harmless error test under these circumstances 

impeded Petitioner’s right to testify on his own behalf.  By denying Petitioner the ability to testify 

fully about his subjective intent and give context to his version of events, the district court infringed 

upon his fundamental right to testify in his defense.  It is well established that a defendant has the 

right to testify on his own behalf, a right deriving from the Compulsory Process Clause of the Sixth 

Amendment and implicit in his Fifth Amendment rights, which guarantee that no one shall be 

deprived of liberty without due process of law.  Rock, 483 U.S. 44 (1987); see Faretta v. 

California, 422 U.S. 806, 819 (1975).  Here, the sole disputed element for the jury to decide was 

Petitioner’s subjective intent to distribute cocaine, and the government conceded that it only 

presented “circumstantial evidence of Tsurkan’s and Polshyn’s intentional participation in the 

smuggling venture.”  Appellee Response Brief, United States v. Polshyn, No. 17-10248-JJ 

(December 12, 2017) at 36-37; see App. A at 7; see 46 U.S.C. § 70503.  In light of the 

circumstances of this particular trial, the district court’s constitutional error is transformed from a 

“trial error” to the “structural defect” of denying him the right to testify on his own behalf.  

Fulminante, 499 U.S. at 309-10.   

Furthermore, because Petitioner chose to testify, the jury was free to believe or disbelieve 

his testimony, and he was hindered on appeal from arguing that the government’s evidence was 

insufficient.  See United States v. Brown, 53 F.3d 312, 314 (11th Cir. 1995).  Accordingly, by 

depriving him of the right to fully testify about his life experience and motivations, the Eleventh 

Circuit doubly taxed his decision to testify.  A defendant’s choice regarding whether or not to 

testify in his own defense is vital.  See Rock, 483 U.S. at 52 (explaining that the “choice” of whether 
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to testify is central because of the competing considerations comprising the Fifth Amendment right 

to remain silent and absolute right of the accused to testify on his own behalf); In re Oliver, 333 

U.S. 237, 273 (1948) (a defendant’s right to testify on his own behalf is essential to the adversary 

system); Riggins v. Nevada, 504 U.S. 127 (1992) (finding there was a strong probability that the 

trial court’s error of forcibly medicating the defendant before he testified impaired his 

constitutionally protected rights); see United States v. Hung Thien Ly, 646 F.3d 1307 (11th Cir. 

2011) (concluding, in light of the “fundamental nature of a defendant’s right to testify” that a 

district court was constitutionally required to correct a pro se defendant’s misunderstanding about 

his right to testify). 

Under these particular circumstances, the district court’s exclusion of Petitioner’s own 

testimony on the sole disputed element of the offense, when he was the only source that could 

provide an alternative account for subjective intent, was not a typical trial error amenable to 

Chapman’s harmless error analysis.  386 U.S. at 23-24.  Instead, the district court’s constitutional 

error compromised Petitioner’s right to present his own defense, to a jury trial, and his right to 

testify so severely that it was akin to a structural error requiring reversal.  See Fulminante, 499 

U.S. at 309. 

As discussed, the harmless error doctrine has long been a source of confusion and debate, 

even in this Court.  See Fulminante, 499 U.S. at 289 (White, J., dissenting) (critiquing the 

“meaningless dichotomy” between “trial errors” and “structural defects” with respect to 

application of the harmless error standard).6  Petitioner recognizes that the harmless error rule is 

meant to promote judicial finality, and also public respect for the criminal process “by focusing on 

                                                 
6 See Charles J. Ogletree, Jr., Arizona v. Fulminante: The Harm of Applying Harmless 

Error To Coerced Confessions, 105 Harv. L. Rev. 152 (November 1991); See Epps, supra n.4, at 
2133-37. 
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the underlying fairness of the trial.”  Neder v. United States, 527 U.S. 1, 18 (1999).  Nevertheless, 

this Court requires a reviewing court to apply the harmless error analysis “in the setting of a 

particular case.”  Chapman, 386 U.S. at 22.  For the reasons described above, the setting of 

Petitioner’s “particular case” made the harmless error analysis inappropriate.  Id.  

Petitioner’s case presents an ideal opportunity for this Court to hold that where a trial court 

prevents a defendant from testifying on the sole disputed element of the charges against him, and 

that testimony is not provided from another source, the defendant’s rights have been fundamentally 

compromised such that reversal is required. 

III. THIS COURT SHOULD ADDRESS THE CONSTITUTIONAL QUESTIONS AND 
CIRCUIT CONFLICT REGARDING THE MDLEA’S JURISDICTIONAL 
REACH. 

 
The USCG intercepted Petitioner, a Ukrainian citizen, in international waters south of the 

Dominican Republic, on a vessel with a Spanish flag.  After several hours, Spain waived any 

jurisdiction over the boat.  The USCG then brought Petitioner to Tampa, Florida, where he was 

prosecuted and convicted in federal court under the MDLEA.  Petitioner was sentenced to 25 years 

of incarceration, though no showing was made to establish any nexus between his conduct and the 

United States.   

Through the MDLEA, Congress has asserted that certain vessels are “subject to the 

jurisdiction of the United States,” including “a vessel aboard which the master or individual in 

charge makes claim of registry and for which the claimed nation of registry does not affirmatively 

and unequivocally assert that the vessel is of its nationality.”  46 U.S.C. § 70502(c)(1)(A), 

(d)(1)(C).  In response to Petitioner’s challenge to the court’s jurisdiction, the district court 

concluded at his first jury trial that either Spain waived its jurisdiction or it was a stateless vessel.  

Doc. 245 at 10-11.  Following the hung jury and mistrial, the district court simply instructed the 
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jury at Petitioner’s second trial that the district court had jurisdiction to prosecute Petitioner 

pursuant to MDLEA.  Doc. 233 at 119. 

 This Court’s intervention is needed to address three constitutional questions concerning 

Congress’s authority, under Article I and the Due Process Clause, to reach such criminal conduct 

having no connection to the United States.  This Court’s review is also needed to address whether 

Congress may deny defendants – involuntarily brought from international waters to face trial in 

the United States – the right to confront and have a jury finding concerning the jurisdictional facts 

that subject them to prosecution under the MDLEA.   

Petitioner objected to the district court, rather than the jury, making the jurisdictional 

findings.  See Doc. 72, 84.  The circuits are split on this question, with the Ninth Circuit requiring 

the government to prove disputed facts concerning jurisdiction over a vessel to a jury, whereas the 

First and Eleventh Circuits do not.  Petitioner’s preserved claim provides an excellent opportunity 

to resolve the following constitutional challenges. 

A. The Circuits Are Divided on Whether the MDLEA Violates the 
Fifth and Sixth Amendments Because it Removes the Jurisdictional 
Element from the Jury. 

 
The number of MDLEA prosecutions is increasing rapidly, with an estimated 477 percent 

increase in the past five years.  See Petition for Certiorari, Cruickshank v. United States, (No. 17-

8953) (Cert. denied October 1, 2018).  MDLEA prosecutions result in a significant cost to the 

American taxpayer, including the high cost of incarcerating foreign citizens in U.S. prisons.  Given 

the significant constitutional issues presented by the prosecution of foreign citizens having no 

connection to the United States, and the resulting costs, Petitioner respectfully seeks this Court’s 

review.  
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 The courts of appeal are divided on whether the MDLEA’s statutory jurisdictional 

requirement – that the defendant must be on board a “vessel subject to the jurisdiction of the United 

States” – must be proven to a jury.  In the Eleventh Circuit, where Petitioner was prosecuted, the 

court has decided that the MDLEA’s “jurisdictional requirement [should] be treated only as a 

question of subject matter jurisdiction for the court to decide.”  Tinoco, 304 F.3d at 1106.   The 

Eleventh Circuit has rejected the argument that the MDLEA violates the Fifth and Sixth 

Amendments.  United States v. Cruickshank, 721 F. App’x 909, 913 (11th Cir. 2018).  The Ninth 

Circuit has expressly disagreed with the Eleventh Circuit, concluding that disputed facts pertaining 

to whether a vessel is subject to the jurisdiction of the United States, such as where the vessel was 

intercepted or whether it is stateless, should be resolved by a jury.  United States v. Perlaza, 439 

F.3d 1149, 1165-67 (9th Cir. 2006). 

 This circuit split warrants the Court’s review.  Because the MDLEA provides for venue in 

“the district at which the person enters the United States,” 46 U.S.C. § 70504(b)(1), the U.S 

controls the jurisdiction in which a defendant is prosecuted.  The majority of cases are brought 

within the Eleventh Circuit’s geographic jurisdiction, which does not require that the jurisdictional 

facts be proven to a jury.  See Eugene Kontorovich, Beyond the Article I Horizon: Congress’s 

Enumerated Powers and Universal Jurisdiction Over Drug Crimes, 93 Minn. L. Rev. 1191, 1205 

(2009) (noting that the Eleventh Circuit “gets most MDLEA cases”).  Petitioner, who was 

subjected to prosecution in the Middle District of Florida, objected before the district court and 

court of appeals that the jury should have to find the jurisdictional facts that were necessary for his 

prosecution under the MDLEA.  Doc. 72; See Initial Brief of Appellant, United States v. Polshyn, 

No. 17-10248-JJ (July 31, 2017), at 35-44. 
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 This Court has recently reaffirmed that the elements of the offense, including facts that 

increase the punishment, must be proven to a jury beyond a reasonable doubt.  See Alleyne v. 

United States, 570 U.S. 99, 103-08 (2013).  Because the MDLEA jurisdictional requirement is 

necessary to convict a defendant in every case, it is an element that must be proven to a jury beyond 

a reasonable doubt.  Id. at 107; Perlaza, 439 F.3d at 1166-67.  Given the importance of defining 

the “elements” of the MDLEA offense that must be proven to a jury beyond a reasonable doubt, 

and the circuit split on this issue, Petitioner seeks this Court’s review.  

B. The MDLEA Exceeds Congress’s Article I Powers Under the 
Piracies and Felonies Clause. 

 
The Constitution provides Congress the power to “define and punish Piracies and Felonies 

committed on the high Seas.”  U.S. Const. art. I, § 8, cl. 10.  This petition raises an important 

question relating to the scope of Congress’s power under the Piracies and Felonies Clause to define 

and punish offenses committed on international waters with no nexus to the United States.  Because 

of the divergent views on the constitutionality of the MDLEA, Petitioner respectfully seeks this 

Court’s review.  

For over two decades, the Ninth Circuit has required the government to establish a 

sufficient nexus between the criminal conduct and the United States to accord with due process in 

cases involving foreign-flagged vessels.  See Seth Freed Wessler, “The Coast Guard’s ‘Floating 

Guantánamos,’” The New York Times Magazine (Nov. 20, 2017), available at 

https://www.nytimes.com/2017/11/20/magazine/the-coast-guards-floating-guantanamos.html 

(last visited October 6, 2018); Perlaza, 439 F.3d at 1160-61.  Other circuits, including the Eleventh 

Circuit, do not impose this requirement.  Here, the government brought Petitioner to Tampa where 

it did not have to prove to the jury that the vessel was actually stateless.  The government’s ability 
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to choose the location of prosecution – with an express preference of bringing cases in the Eleventh 

Circuit, rather than in the Ninth – only makes the need for this Court’s review more pressing.   

The Eleventh Circuit has held that Congress can reach extraterritorial drug activity, through 

its Piracies and Felonies Clause power, even though it has no nexus to the United States.  Campbell, 

743 F.3d at 810.  Congress may reach this activity because drug trafficking is “condemned 

universally by law-abiding nations.”  Id.; see United States v. Gonzalez, 776 F.2d 931, 938-39 

(11th Cir. 1985).  Some judges and scholars, however, disagree.  See United States v. Angulo-

Hernandez, 576 F.3d 59, 62-63 (1st Cir. 2009) (Torruella, J., dissenting from denial of rehearing 

en banc); United States v. Cardales-Luna, 632 F.3d 731, 739-51 (1st Cir. 2011) (Torruella, J., 

dissenting); United States v. Trinidad, 839 F.3d 112, 116 (1st Cir. 2016) (Torruella, J., dissenting) 

(“I can no longer support the approach taken by this and our sister circuits in embracing the 

sweeping powers asserted by Congress and the Executive under the [MDLEA], and I am of the 

view that the district court acted without jurisdiction over appellant.”).  

 Hundreds of foreign citizens, including Petitioner, are incarcerated in American prisons 

based on Congress’s exertion of criminal authority over conduct on the high seas.  See Beyond the 

Article I Horizon, 93 Minn. L. Rev. at 1195.  Because of the importance of this issue, and the need 

for this Court’s guidance, Petitioner respectfully seeks this Court’s review.  

C. The Due Process Clause of the Fifth Amendment Requires a Nexus 
Between the Offense Conduct and the United States for 
Prosecutions Under the MDLEA. 

 
As discussed, the circuits are split on whether the Due Process Clause of the Fifth 

Amendment requires the government to establish a nexus to the United States in cases prosecuted 

under the MDLEA.  The Ninth Circuit has held that, in cases involving foreign-registered vessels 

outside the territory of the United States, “due process requires the Government to demonstrate 
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that there exists ‘a sufficient nexus between the conduct condemned and the United States’ such 

that the application of the statute would not be arbitrary or fundamentally unfair to the defendant.”  

Perlaza, 439 F.3d at 1160;7 see United States v. Zakharov, 468 F.3d 1171, 1177 (9th Cir. 2006) 

(“To accord with due process, we require a sufficient nexus between the United States and the 

defendant’s activities before exerting jurisdiction over foreign vessels.”).8  Other circuits, 

including the Eleventh, reject the argument that the Due Process Clause requires a showing of a 

nexus to the United States to prosecute a foreign citizen under the MDLEA.  See Cruickshank, 837 

F.3d at 1188; United States v. Cardales, 168 F.3d 548, 552-53 (1st Cir. 1999); United States v. 

Perez-Oviedo, 281 F.3d 400, 403 (3d Cir. 2002); United States v. Suerte, 291 F.3d 366, 372-77 

(5th Cir. 2002). 

In this case, Petitioner was pulled from international waters, prosecuted in the United States 

for drug offenses having no connection to the United States, and is serving a 25 year sentence in 

federal prison.  To be consistent with the Fifth Amendment, the MDLEA should require a showing 

between the criminal activity and the United States before a foreign citizen is prosecuted and 

imprisoned in the United States.  Petitioner therefore respectfully seeks this Court’s review.   

 

 

 

                                                 
7 The Ninth Circuit has termed this “constitutional” jurisdiction, which must be established 

in addition to the MDLEA’s “statutory” jurisdiction.  See id. at 1160-61. 

8 The Second Circuit has likewise required a nexus between a foreign citizen’s 
extraterritorial conduct and the United States.  See United States v. Yousef, 327 F.3d 56, 111 (2d 
Cir. 2003) (“The Ninth Circuit has held that ‘[i]n order to apply extraterritorially a federal criminal 
statute to a defendant consistently with due process, there must be a sufficient nexus between the 
defendant and the United States, so that such application would not be arbitrary or fundamentally 
unfair.’  We agree.”) (citation omitted).   
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