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IN THE UNITED STATES COURT OF APPEALS

FOR THE ELEVENTH CIRCUIT

No. 17-11160
Non-Argument Calendar

D.C. Docket No. 8:16-cr-00065-VMC-JSS-1

UNITED STATES OF AMERICA,
Plaintiff-Appellee,
Versus
GLOVER A. YAWN, JR.,

Defendant-Appellant.

Appeal from the United States District Court
for the Middle District of Florida

(July 11, 2018)
Before MARCUS, ROSENBAUM, and ANDERSON, Circuit Judges.

PER CURIAM:
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Glover Yawn, Jr. appeals his sentence for possession of a firearm by a
convicted felon, in violation of 18 U.S.C. 88 922(g)(1) and 924(e), arguing that his
sentence was improperly enhanced under the Armed Career Criminal Act
(“ACCA”), 18 U.S.C. § 924(e), because his prior conviction for Florida felony
battery under Fla. Stat. 8§ 784.041(1) does not qualify as a violent felony. Yawn
acknowledges that we ruled in United States v. Vail-Bailon, 868 F.3d 1293 (11th
Cir. 2017) (en banc), cert. denied, 2018 WL 2767792 (U.S. June 11, 2018), and
United States v. Green, 873 F.3d 846, 869 (11th Cir. 2017), cert. denied, 2018 WL
2767821 (U.S. June 11, 2018), that Fla. Stat. 8§ 784.041(1) has as an element the
use, attempted use, or threatened use of physical force against another, but he
argues that Vail-Bailon and Green were wrongly decided.

We review de novo whether a defendant’s prior conviction qualifies as a
violent felony under the ACCA. Green, 873 F.3d at 869.

In Vail-Bailon, we applied the categorical approach and held, in the context
of a provision of the Sentencing Guidelines, that felony battery under Fla. Stat.

8 784.041(1) has as an element the use, attempted use, or threatened use of
physical force against the person of another. See Vail-Bailon, 868 F.3d at 1299,
1308. In Green, we extended the holding in Vail-Bailon to the elements clause of
the ACCA, stating that,

... having held that, for Guidelines’ purposes, felony battery under
Florida Statute § 784.041 categorically constitutes a crime of violence
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under the elements clause of that provision, Vail-Bailon compels a
conclusion that this statute likewise constitutes a violent felony under
the elements clause of the ACCA.

Green, 873 F.3d at 8609.

Under the prior precedent rule, we are bound by our prior decisions unless
and until they are overruled by the Supreme Court or this Court en banc. United
States v. Brown, 342 F.3d 1245, 1246 (11th Cir. 2003).

Yawn’s argument on appeal is foreclosed by our binding precedent. We
held in Green that felony battery under Fla. Stat. § 784.041(1) constitutes a violent
felony under the elements clause of the ACCA. Thus, Yawn’s contention that
felony battery under Fla. Stat. § 784.041(1) does not qualify as a violent felony
under 8 924(e) is refuted by our binding precedent. Although Yawn argues that
Vail-Bailon and Green were wrongly decided, our decisions remain binding unless
and until they are overruled. Accordingly, we affirm.

AFFIRMED.



Case: 17-11160 Date Filed: 07/11/2018 Page: 1 of 1

UNITED STATES COURT OF APPEALS
FOR THE ELEVENTH CIRCUIT

ELBERT PARR TUTTLE COURT OF APPEALS BUILDING
56 Forsyth Street, N.W.
Atlanta, Georgia 30303

David J. Smith For rules and forms visit
Clerk of Court www.call.uscourts.gov
July 11, 2018

MEMORANDUM TO COUNSEL OR PARTIES

Appeal Number: 17-11160-JJ
Case Style: USA v. Glover Yawn, Jr.
District Court Docket No: 8:16-cr-00065-VMC-JSS-1

This Court requires all counsel to file documents electronically using the Electronic Case Files (""ECF™")
system, unless exempted for good cause. Enclosed is a copy of the court's decision filed today in this appeal.
Judgment has this day been entered pursuant to FRAP 36. The court's mandate will issue at a later date in
accordance with FRAP 41(b).

The time for filing a petition for rehearing is governed by 11th Cir. R. 40-3, and the time for filing a petition
for rehearing en banc is governed by 11th Cir. R. 35-2. Except as otherwise provided by FRAP 25(a) for
inmate filings, a petition for rehearing or for rehearing en banc is timely only if received in the clerk's office
within the time specified in the rules. Costs are governed by FRAP 39 and 11th Cir.R. 39-1. The timing,
format, and content of a motion for attorney's fees and an objection thereto is governed by 11th Cir. R. 39-2
and 39-3.

Please note that a petition for rehearing en banc must include in the Certificate of Interested Persons a
complete list of all persons and entities listed on all certificates previously filed by any party in the appeal. See
11th Cir. R. 26.1-1. In addition, a copy of the opinion sought to be reheard must be included in any petition for
rehearing or petition for rehearing en banc. See 11th Cir. R. 35-5(k) and 40-1 .

Counsel appointed under the Criminal Justice Act (CJA) must submit a voucher claiming compensation for
time spent on the appeal no later than 60 days after either issuance of mandate or filing with the U.S. Supreme
Court of a petition for writ of certiorari (whichever is later) via the eVVoucher system. Please contact the CJA
Team at (404) 335-6167 or cja_evoucher@call.uscourts.gov for questions regarding CJA vouchers or the
eVoucher system.

For questions concerning the issuance of the decision of this court, please call the number referenced in the
signature block below. For all other questions, please call Tiffany A. Tucker, JJ at (404)335-6193.

Sincerely,
DAVID J. SMITH, Clerk of Court

Reply to: Djuanna Clark
Phone #: 404-335-6161

OPIN-1 Ntc of Issuance of Opinion


http://www.ca11.uscourts.gov/
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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF FLORIDA
TAMPA DIVISION

UNITED STATES OF AMERICA

V. Case Number. 8:16-cr-65-T-33JSS
USM Number: 67545-018

GLOVER A. YAWN, JR. _—
Dionja Dyer, AFPD

JUDGMENT IN A CRIMINAL CASE

The defendant pleaded guilty to Count One of the Indictment. The defendant is adjudicated guilty of this offense:

Date Offense Count
Title & Section Mature of Offense Concluded Number
18 U.5.C. §§ 922(g)(1) and 924 Felon in Possession of a Firearm February 9, 2016 One

The defendant is sentenced as provided in the following pages of this judgment. The sentence is imposed pursuant to the
Sentencing Reform Act of 1984,

IT IS ORDERED that the defendant must notify the United States Attorney for this district within 30 days of any change of
name, residence, or mailing address until all fines, restitution, costs and special assessments imposed by this judgment are
fully paid. If ordered to pay restitution, the defendant shall notify the court and United States Attorney of any material change
in the defendant's economic circumstances.

i/
VIRGINIA M. HERNANDEZ COVINGTON
UNITED STATES DISTRICT JUDGE

F
February .?{ , 2017

AQ 2458 (Rev. 1116} Judgment in a Criminal Case
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Glover A. Yawn, Jr.
8:16-cr-65-T-33JSS

IMPRISONMENT

The defendant is hereby committed to the custody of the United States Bureau of Prisons to be imprisoned for a
total term of ONE HUNDRED EIGHTY (180) MONTHS.

The Court recommends to the Bureau of Prisons that the defendant:

1. Be confined at FCI Coleman;

2 Be evaluated for vocational training in electricity and waste water treatment: and

3. Take college-level classes in Business Management, or any programs the Bureau of Prisons deems
appropriate.

The defendant is remanded to the custody of the United States Marshal.

RETURN
| have executed this judgment as follows:
Defendant delivered on to
at , with a certified copy of this judgment.
UNITED STATES MARSHAL
By:

Deputy U.S. Marshal

AO 245B (Rev. 11/16) Judgment in a Criminal Case
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Glover A. Yawn, Jr.

8:16-cr-65-T-33JSS

SUPERVISED RELEASE

Upon release from imprisonment, you will be on supervised release for a term of FIVE (5) YEARS.

MANDATORY CONDITIONS

You must not commit another federal, state or local crime.

You must not unlawfully possess a controlled substance.

You must refrain from any unlawful use of a controlled substance. You must submit to one drug test within 15
days of release from imprisonment and at least two periodic drug tests thereafter, as determined by the court.
4. You must cooperate in the collection of DNA as directed by the probation officer.

N =

The defendant shall comply with the standard conditions that have been adopted by this court (set forth below).

The defendant shall also comply with the additional conditions on the attached page.

AQ 245B (Rev. 11/16) Judgment in a Criminal Case
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Glover A. Yawn, Jr.
8:16-cr-65-1-33JSS

STANDARD CONDITIONS OF SUPERVISION

As part of your supervised release, you must comply with the following standard conditions of supervision. These
conditions are imposed because they establish the basic expectations for your behavior while on supervision and identify
the minimum tools needed by probation officers to keep informed, report to the court about, and bring about
improvements in your conduct and condition.

1.

11.

12.

13.

You must report to the probation office in the federal judicial district where you are authorized to reside within 72
hours of your release from imprisonment, unless the probation officer instructs you to report to a different probation
office or within a different time frame.

After initially reporting to the probation office, you will receive instructions from the court or the probation officer
about how and when you must report to the probation officer, and you must report to the probation officer as
instructed.

You must not knowingly leave the federal judicial district where you are authorized to reside without first getting
permission from the court or the probation officer.

You must answer truthfully the questions asked by your probation officer

You must live at a place approved by the probation officer. If you plan to change where you live or anything about
your living arrangements (such as the people you live with), you must notify the probation officer at least 10 days
before the change. If notifying the probation officer in advance is not possible due to unanticipated circumstances,
you must notify the probation officer within 72 hours of becoming aware of a change or expected change.

You must allow the probation officer to visit you at any time at your home or elsewhere, and you must permit the
probation officer to take any items prohibited by the conditions of your supervision that he or she observes in plain
view.

You must work full time (at least 30 hours per week) at a lawful type of employment, unless the probation officer
excuses you from doing so. If you do not have full-time employment you must try to find full-time employment,
unless the probation officer excuses you from doing so. If you plan to change where you work or anything about
your work (such as your position or your job responsibilities), you must notify the probation officer at least 10 days
before the change. If notifying the probation officer at least 10  days in advance is not possible due to
unanticipated circumstances, you must notify the probation officer within 72 hours of becoming aware of a change
or expected change.

You must not communicate or interact with someone you know is engaged in criminal activity. If you know someone
has been convicted of a felony, you must not knowingly communicate or interact with that person without first getting
the permission of the probation officer.

If you are arrested or questioned by a law enforcement officer, you must notify the probation officer within 72 hours.
You must not own, possess, or have access to a firearm, ammunition, destructive device, or dangerous weapon
(e, anything that was designed, or was modified for, the specific purpose of causing bodily injury or death to
another person such as nunchakus or tasers).

You must not act or make any agreement with a law enforcement agency to act as a confidential human source or
informant without first getting the permission of the court.

If the probation officer determines that you pose a risk to another person (including an organization), the probation
officer may require you to notify the person about the risk and you must comply with that instruction. The probation
officer may contact the person and confirm that you have notified the person about the risk.

You must follow the instructions of the probation officer related to the conditions of supervision.

U.S. Probation Office Use Only

A U.S. probation officer has instructed me on the conditions specified by the court and has provided me with a written
copy of this judgment containing these conditions. For further information regard ing these conditions, see Overview of
Probation and Supervised Release Conditions, available at; www.uscourts.gov.

Defendant's Signature: Date:

AQ 245B (Rev. 11/16) Judgment in a Criminal Case
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Glover A. Yawn, Jr.
8:16-cr-65-T-33JSS

ADDITIONAL CONDITION OF SUPERVISED RELEASE

The defendant shall participate in a substance abuse program (outpatient and/or inpatient) and follow the probation
officer's instructions regarding the implementation of this court directive. Further, the defendant shall contribute to
the costs of these services not to exceed an amount determined reasonable by the Probation Office’s Sliding Scale
for Substance Abuse Treatment Services. During and upon completion of this program, the defendant is directed
to submit to random drug testing.

CRIMINAL MONETARY PENALTIES

The defendant must pay the following total criminal monetary penalties under the schedule of payments set forth
in the Schedule of Payments.

Assessment Fine Restitution
TOTALS $100.00 Waived N/A
SCHEDULE OF PAYMENTS

Unless the court has expressly ordered otherwise in the special instructions above, if this judgment imposes a period of
imprisonment, payment of criminal monetary penalties shall be due during the period of imprisonment. All criminal monetary
penalties, except those payments made through the Federal Bureau of Prisons’ Inmate Financial Responsibility Program,
are made to the clerk of the court, unless otherwise directed by the court, the probation officer, or the United States attorney.

The defendant shall receive credit for all payments previously made toward any criminal monetary penalties imposed.
Payments shall be applied in the following order: (1) assessment, (2) restitution principal, (3) restitution interest, (4) fine
principal, (5) fine interest, (6) community restitution, (7) JVTA assessment, (8) penalties, and (9) costs, including cost of
prosecution and court costs.

FORFEITURE

Defendant shall forfeit to the United States those assets previously identified in the Preliminary Order of Forfeiture,
that are subject to forfeiture. [SEE PRELIMINARY ORDER OF FORFEITURE ATTACHED.]

*Findings for the total amount of losses are required under Chapters 109A, 110, 110A, and 113A of Title 18, United States Code, for offenses committed
on or after September 13, 1994 but before April 23, 1996,

AO 245B (Rev. 11/16) Judgment in a Criminal Case
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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF FLORIDA
TAMPA DIVISION
UNITED STATES OF AMERICA
V. Case No. 8:16-cr-65-T-33JSS
GLOVER A. YAWN, JR.
PRELIMINARY ORDER OF FORFEITURE

THIS CAUSE comes before the Court upon the United States of
America's Motion for a Preliminary Order of Forfeiture for the Glock GMBH
.40 caliber pistol, Model 23, Serial Number: VMP768 and 13 rounds of
ammunition.

Being fully advised of the relevant facts, the Court hereby finds that the
defendant, a felon, was in possession of the firearm and ammunition, for
which he pled guilty.

Accordingly, it is hereby:

ORDERED, ADJUDGED, and DECREED that for good cause
shown, the United States’ motion is GRANTED.

It is FURTHER ORDERED that, pursuant to 18 U.S.C. § 924(d)(1), 28
U.S.C. § 2461(c), and Rule 32.2(b)(2) of the Federal Rules of Criminal
Procedure, the assets identified above are hereby forfeited to the United States

for disposition according to law.
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It is FURTHER ORDERED that this order shall become a final order
of forfeiture as to the defendant at sentencing.

The Court retains jurisdiction to address any third party claim that may
be asserted in these proceedings, and to enter any further order necessary for
the forfeiture and disposition of such property.

DONE and ORDERED in Tampa, Florida, this 17th day of January,

2017.
i dé—w 7n. ﬂd’w«aﬁ 6"‘-’%
VIR@INIA M. HERNANDEZ*COVINGTON
UNITED STATES DISTRICT IUDGE
Copies to:

Suzanne C. Nebesky, AUSA
Counsel of Record



