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"IN THE

SUPREME COURT OF THE UNITED STATES
PETITION FOR WRIT OF CERTIORARI

Petitioner respectfully prays that a writ of certiorari issue to review the judgment below.

OPINIONS BELOW

[ ] For cases from federal courts:

The opinion of the United States court of appeals appears at Appendix _ﬁiﬁl to
the petition and is
[ 1 reported at ‘ ; Or,

[ ] has been designated for publication but is not yet reported; or,
Dd is unpublished.

The opinion of the United States district court appears at Appendix B to
the petition and is

X reported at ; Or,
[ 1 has been designated for publication but is not yet reported; or,
Xl is unpublished.

[ 1 For cases from state courts:

The opinion of the highest state court to review the merits appears at
Appendix _€-€l to the petition and is

[X reported at Kidq\. 1S o, 0, 495 G-a. 3 or,

[ 1 has been designated for publication but is not yet reported; or,

[ ] is unpublished. '

The opinion of the 51 +/ 7 V. State, 87S Ga . App 386S court
appears at Appendix _€/ _to the petition and is

4 reported at &S 6-0. AP, 450, 610 5. EILST0 (2003 ; o,

[ ] has been designated for publication but is not yet reported; or,
[ 1 is unpublished.




JURISDICTION

[ 1 For cases from federa_l courts:

The date on which the United States Court of Appeals decided my case
was Jasuaey |~ 2017

[ ] No petition for rehearing was timely filed in my case.

[ ] A timely petition for rehearing was denied by the United States Court of
Appeals on the following date: N , and a copy of the
order denying rehearing appears at Appendix '

[ 1 An extension of time to file the petition for a writ of certiorari was g'ranted
to and including N A (date) on N (date)
in Application No. A .

The jurisdiction of this Court is invoked under 28 U. S. C. §1254(1).

X1 For cases from state courts:

The date on which the highest state court decided my case was [0~ 7~ 2013,
- A copy of that decision appears at Appendix _. D

[ 1 A timely petition for rehearmg was thereafter denied on the following date:

NoV, 13 =206i2. Tas 2120/ and a copy of the order denying rehearing
appears at Appendix E- E

[ ] An extension of time to file the petition for a writ of certiorari was granted
to and including N (date) on N A (date) in
Application No. A . '

The jurisdiction of this Court is invoked under 28 U. S. C. § 1257(a).
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STATEMENT OF THE CASE

ON Nov ¢, Jooy petitioner ok a Jury Yeial Wos +ried on o tud
Cound tdictment, Coan+(l)possession of cocalve wiih | dhed-
4o dishel _BQ,H;, Co uN.&_@r.fLo;S_E_SSLQQ of mupi’jum o with_iNtent
FodiStetbute s The Jury Cetuced averdick of Not guiHy 4o bath,
Construckve amendmend occyped durgf Ng Frial +o +he (ndictment
avd ﬂ&d’ur)’ found pC{H—(‘OUCr\ 3u:i-(-y of CoNSpf racy. Ne motiod for
Newfeial was Filed, yet petitioven found hiselP in a pro se dicect
dppeal inv which +rial Counsel appeartd without pHH{ON'eP‘S Cousent-,
a3 oppeilate Counsel . K(NSV- S+k+e, 275 Ga. npp.'{So, £30,563d 57p
@00_5,,)3_6?&'[‘"!.\_‘;({« Cert denied, Jan .30, 2006 On Tune 5-3 Modiof .
Vocate Void Sewtence 2667, //ear:'d9 was held on Ha® mokons AP":(“&D/
K008, the trfal court allesechul denied H.e moHons. hfml Ve Shake, a9
Ga App- 965, ©73, SEZQ4 337 (200%). March 30, 2009 pettioner Oxecyl-
ed o Hmelq Stare Hobeas Corpus O~ cv-8s3 Cha//euyfﬂy e Worl,
Coundy MoV os4 convictian anvd Sentence as being obtaiwed {n ViolaHon
OF all petitioner’s cousttutiongl rights +o Due Process, To bednred 0\5
o the Changes hawnded douus roy the 9(‘(1&!4 jwt)/: The habeas courk
denied habeas peffef o 13 iveffective assisrtace counbel Claims CVEN
Theough epuusel +estitied he parhicipaded {n aN € Parfe Proceeclfdg
Where he, counse! fon the Stale CoMSJ-ruchfly aredded petiHoner's
N} hment o add o co NSpcro.Cy oitfense, Rpp-&- He, 7 3851 A-AS,
Habeas refief was dented marci, I, 2013, Certificote For Probible Cause
was exeeuled March 3(, 2013, /v 6-e0 17,}; fupreme Courd. The Cf ertl, o i aird-
oV order of the Count returned he CP< application allededing o voas
/\/O{—_fu prope~ Birm gs (‘C?u.‘l‘ti 6/6(,1: 9 Ct R, 5. und 13 (3)'77!)&(‘!@'5
;’u}#uc(—«ei_ i‘f}J,l?ft/f affidavit be odded amd returved +o the Courd, Hwas prompi,
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CDNTINUED FAOM STATEMENT of THE CASE

f:'s' Cf A-:SMI'SQA CpCdPPIJ‘ad-HOA]a ) UN'H W\C(H /CSO‘FZ 20103,
REC CPC appi;catin wWas cchc'Kff-CA, APrL 18, 2013, Apo, . Tiwo #Mf&(
Hotions For re<onsideratiopn/ coas Bired ' 600 S Ch €Plainiv
G-a. 5, 'S Clerk had erred (u returnivg +he cpc applicaton.
The count 413 missed them bath as undimely. App. G- G-1. Fedenl
}\aLeas CorpPus s executed Feb A¢, 2014, Respondent moved to
lismiss Fhe Pektion for Lack of Exhaust/onN, faifure fo X hausk
orale temedies, APl 5, Jo(4.CDOC:0)- Res povdent poton was
merfiless; +he court denied i+ ( Doci 1836 However, before He
Counrt {sduned 145 onden, Fodevir /‘efpoMJ-(N'J—‘S Ma«l—:’o N, '—-Q\C"(CA
O Secovd motioN 40 diSrvu‘S_? as uw#mdul, Deriboutr obected o Fes -
Prulenls Secanwd defrusive mo i :’M/Zrm,wy that Res. £x.6.Ca.
SDL. order 0F @ct?, 2013, dismissing Pekidionen's CPeopPlicatan
ba ced a mestae made by the Clerk o that- court S#a/-ukny Pro—
sedural Rule S avd I13@3). The count did woit resfd (Do),
[ Doc 349,35). The ﬂ@p'?ﬁ%-wéfﬁﬂﬁﬂmmﬁemio#or\/ was issued
to 4:smiss the Petition) as untimely . Pel, tiower adois /& a ratyon
Lon Feconsi'deration 40 /NBr m +he court 6~a: 5.Cl-Order d/Smi—
Sgimd Pelidioner's CPC applicatlon as untimely based o G-a.Sct.
B. 5 apd /203 s a void Judam ent- (Lo 32)3(Doci 3537 Y.
The cour i adePled the mag,strote RBR, Pebtiover agan filed mot--
L6 Pan~ 1€ conrSsderatson exPla s, Mg order of c-a, S\G- based sihes.
o 2 pa Sl B Seand 13 /5 VoD The cpeappl ety S hould
[\/0.(—— Aa[je bﬁelk/ i;sm:tj;eJ’I 776, COU/HL PfCanac-/—Pm‘?&i ‘f’he Ma/f&uj
4s a Rule o) ond diSmssd for Jack oP Jurisdictisn (Dog H7) . The

£ Epiai Lircurt Coutof Appeols fravted CoA o detenmine /1
Fhe Jsstrs ot Court Procedurol (uling was .UJ'W"?'[ The d stret~ courd-—
orden sas ePfyrmed Tan- 1y 2017, Pettoner £1& Rule 6oy (D

(B, miSrepresentobion avd Fraud the court- everloo iKed.

| of 4



| UNH”“TA& Magistrate Judge dewied The cule 6o (b) 05

pross e Rute 60 ) (). (Do 57). Perttioner objected W

fon'S For Peconsideration, dettoStratipq miscepres

sentation and feaud upon the diskerct count and dem-
OS\TQ‘\'QA« +he Rule (qoLb)C()Q) motionN wWas Not V\N‘\"\’W\e\\{«
urk Judye made an Inadeqdare dertt—
minaHoN gif the 135ues of urk ey KNG, motion) For apPo—
¢ mend of counsel onNd gave Petihigner W conleet 1 notuckiond
ns to hous he Should apply forg. COM (DOCSH ©3). (pocs67)-
App. g, The. ELEVE NTR CARCT fppeals denied fertioner COof:
.

4 ‘ . %
To Wite inMq mus+ Jemostrare thay, " peasonabl Juris+s would gind

the district Count's D95 eSSMent of +he ConShitutiond
deborale o VNG .. §jacK Ve McDaniel 529 USo 173444 (2;0:3.
, "

(YR \ 3 '&QV‘QHON +0 C‘Qﬁ"’l' |
AQD. A- Petitioner £lyed motion For [‘Ebams,f ‘ ’ ‘ :
ie‘;{:{ Posibodl; that he was oppealing the distret cour#S. denio) of }2;
A @o(L)CO(j) +hat he did vot have o demostrake That rcicts‘ouai :%a
J Ul'?’r would & NC’S e ArsAes LA our s QoS eSSMEnt- oft the Consididutiotal
urSHS wWo

o wrong 75 ¢ Sto : <o
flafms debaiaf Lotnict court's pmc.ecl,urol Culing wers W 9 ™e
i1 whatker L | hether on Mot the cute 6o (b) MotioN wes

court syl faled 42 address W

The diskeick Co

\eor
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REASONS FOR GRANTING THE PETITION

This Court Sheutd tiraN:{— cecdiorart because PC-H‘HO'JQ'\-‘S
iNNocent of the ctime he Stands cowvicted of, Conspiracy 4o pos—
Sess cocaive (WzD) there is Now respectable way +o wonrd Whet
occarred iN |0€41°HOM6P‘S brial and appeal +o obtain and uphotd Hhis
\/o,’dde?m~€n-(- . Firsk the Yriol €oourt Jacied Subject matten
-Suriscl.‘dion fo e petifioneran HaefuJ:cMeuL redueved by
the ({rami jusy = app 1o ﬂt‘{Nc“;(AMN*W devoid of the essenkal
€lements of the covducks of poss essfon avd /fMpcul’,‘;y/// possession
wz ). A—pp [ Second, petiionen was c&c//ou,‘{-(—&l, of ¢ Charges (W
fhe Void [wdicdtment: The courky Pnosecu(—on) and ie@eus_c counsel
conducted an e fante heaning which alloaed the supy 4o convich
'peHHouen of aw uvcharged Crine, (conspinacy), Thev +he Same.
Officials got ‘oe&‘#ouep +o fite a pro se direct appeal « They faited
to (Nform petitione the courdh was prepurred to appoivt appellate
Couvsel-iFf he could vok ¢PFfond one. pr.ﬁ; Three, The evumerated
Lrror 0w appesl was Vot Challevged, objected o, Speeifitd as
erron fu 1he {tral Counts (Vo O«Sreemeut- 4o co”sp;ne)- D efevs<_ Coung—
€ condutted appeel without Ioeéi,‘cwen’f Consent, Petitionents Con=
wictow was affirmed, he file motion to vacate amd correct Vord
5 erdence becaus e he suas ot indicked fon Consprracy. The
iu] Cound dewted +he mo#od awd 1he appedl Count affinmed,
Lhovy//\/? the Statutory poune of the ofRevse from general
CowspRacy O co-AS lo-Li~H 4o OCO-AE 16~13—33, €ven though
the count has change +he offense ‘o a lessen (weluded offewse

Y



Without Ceversingits prece devk which States gomgsinidithossess
I TPIVUCRSE

WIED) /8 nota lesser iVcluded of fense of possessow @u;‘;), é
Rowe v State 16k Ga. App. 9363838 (D (3os 5£4d 624 (1183
Four, The hebeqs Count did not dewide avy of petitiomert's do
Consbitubioval Clafms €uen affen (it heard testimony from el
appellete Counsel af av ex larte kmo\.‘n/q that resulted toalls ~
Ng D CorSPrRACY Charg €. HC.7T 39° 1a—2S. Counsel also admiHed
CorSppiRacy voas mot O [e5ser sveluded oPfense OF possessgwot
cocoweleazD) The court denied habeas relef, R, (rﬂo(‘%f YA
dismissed opplicatiof Por Centliticate of Prabable cause as u.u#mefj
Coxrtrary +0 /5 @w/l/Pr-aQ(eiUM( Aules, s: awd I3 (3)) S (), NP« Dy
Federl habea Coppus was um.e((, Eiled avd Res;;oméew— motiow {o
dispmiss as on Exheusted stae remedies, +he count devred Res—
PWJeMé'S motion; However, fespondert Fled 4 Socpt defensive
protrton 40 deSmi$S s wntian e/(/ which %e Courd- Alowed over
P{A‘#’oveﬁ’f abjeoﬁfﬂl\)v TAC Courd deSpassed p bt ovens habeas
Corpus as au{-/me/7 « [ thine //am/—t’l COR, avd affsmed +he
4 strrct count’s decision). Rele Gol) motion cwas fifed i/ the
dister et count Caﬂ%&/%‘nf RIS I~€ PreSeskatron and fraud ol
the dilafc i coupd Which pesulted v Lederas hefeas petfbn
berng di5 msred as cowfimely - TAL Coant- aga d'SmSsed
1h€ Rabe @O & as s,uu-(-.‘melfj . F}pp B, 1he /eh eirr dewied Coh
upow the wrawg app/fcm‘f'dn/ of law), Thet pedidiowen reeded 14

demostrate dewiol of ¢ Substantiol cor st Lutional m‘yh-—[—, App. A B,



For the feasons Stated thus far demosiedes the above

wen o countS Ore {u greot Need of this Houu»alylcjud.*c;‘a/
C onstatfonal Juidance fv The matters of Fuwdamenial
fairvess ;v J’ull'c,‘al Procee af,‘ev?o These ¢ ount must be
Informed {is Mot the fFunctionw of any Court-of [aw fotake
O;lvoNJcaae, of the weall anvivformed awd unifzvowl(@ablcm

lac, Rathen T+ 15 the dubies of all Counts +0 maKe Sure +Hhe

law of the United States Cowshiteliony ate bf’-"Nj uphgd and that
No Cihi2ev of the Siale of Georgia - &epr.‘x/eé, of thein lfbeﬂ{—){
"€X€cp1‘- UPow Due Process of law. Au the CourtSof Concern has
Furwed Thein mivds of CowsCiouspess of Falr Pay-o# and the
Corsttulional laws ar< mvot be/~7 up/ne/l as HwScj’nges Pramisc&

they would: Epual Protection off +he LAwW docinane s Mot
whrth the Paper LS Wt onN i +he counds do wol enforce i
The courds must J“nge us afl the Same avd pot %ee us <£,‘1'-‘-Pe¢€,w‘t1ut

fP we are u/upr:vi'fea e aNd uw educated

?r.‘op 4o the advent of the Antitercorism and Effective
Death PeNaNy Ac+ ABCHNQ Here wag No limitalion of whed
federal babeas petion could be fiteds The REDPA inkroduced a hard
fast Statule of limitation Fhat-will not be CompPromise ifa Pro S¢
Prisoner fails Yo Comply with +Hhis tyle /v meehw/ The ove yeor Stak-

ufe of limifakode Bud whew peditionens are N complaisamce with the
AEDpg tules the count Shoufd No+ afd the state QAgatust the
wWoman or man who has puer come Hu's hq'\cl 43“54. rule Upod Nﬁ‘m‘"{ﬂ

.t 'iiv

<



but PQSPONAQ,\)-\}S words N caclerare pro Se ”anu—l-s in
Cr&orga‘a pc."Sous ore 0N uwrt{)fu-ﬁﬂ#ﬁ&smup who ape uned~
Ucaked and unfamilon with Crimival O ¢ Post-canvichiom Livi(
low. The excluepﬁmr)t, G—tarﬂﬁq DeP“H’Me/'ﬂ«af low has Supe-
rior Bvowledge of Ctimial anvd Clufi taw With access +o Vasl \egaj
‘e ckNoloch amd assistances A+ thein 9ides, An INmMake feqa} reS—
ounces Cowsist of 3o minules may be oW +he prisow library

?

Com@‘u'\-‘u‘ that may Or May Not be Wonl(fm] ox hi's [lZmy day,
.
oawvd doesYrouc the currend faws, have Pebton tHhe counls
For almost 15 years Seehing Celief frg this wirongfyl Convicton,
Vof&jucl? mendy bnd wifnvess 100S of othep fimates pethou +he. counts
~(-p)/,‘~7 40 rtjﬁd thein lrbesy sbiaived by unfoir trial or ywiaw
guilly PicaS. The sfate get +he courtS to diSpose of our Pelibions
on a procedus | defauth Hat does ot ekist, +ime ban, Almost off of
us UNMWM[[C{ believe +he state has lego[(){ defeoted oun CLCHONSl
Whew v ac"laa//l}/ the court have f//ejaﬂ}/ aided +he Siete by
Stakdg ~H«.7~ conducted n de Nove cejtieas and towsd Mo €rfor

RC—QSOU and /03{c clfc{-o\{.&s i~ you have theee op por-tandi €s
tofile pehitions avd two ane dime barred, 0dd are you will
getHhe Thind owe Oight o Petitionen has £iled three Federal habeas
PeHtions plus a PuIe 66 @) qif wene dismissed by the Same_ Court
and J'QJ9€5 as e banned . Judges Lows's L+ SamdS, awd Thomas
Lawg Spopp, The Case Numbens ane,! K;,,7 v Thompson. 4{1l~cv=55
Ki’ﬂy vfﬂomﬁé’J If10—cv— 183, anvd Kig v itlzams 14~ Re, FediR
Lo(bXDC3D. Thege Judges are mot besng fair 4o Prose pPriSowens

v



Igauts s As demosieated I this ppesent cerblorari G-a,Sck,
dismissial of pehtiomer's Cpc application 09 umeek‘ [0-7-20/3
i3 @ Clear fundomewtal miscarriage o f Jyghice. by thet Lount,
The recond demo sirates petition en has executed Hhnee fedemal -
habeas peti+iows Chalfenging state Convictions, Ml denil of
PelieP of hapeas pet'bious by a Supetdor must be appedied o

Ga 5ot before proceediag to Fedens| Count, Pelitiouen has Bied
Cpc af)plc‘ca#m/S (v 6-ai Sch before and coas pever rep wired 1
Submitde an invdigent affidavy.

Pe-[—a‘Houep was wro.v;fu//y Conmvicted (N kw#?o“ﬂi[(&«) the
Opptllate Courts has alded the trfal count iv upéa/o(,'/v/ this’
\/oé&j’d;m-ew. The //vfﬂym’-/}/ of e Wor? C@W SU/7€0‘0/\ Court,
Ga. court of appeals, Lowndes county cousty babeas court, C-a, Sct,
G-a. cournt alf appeals; dnited Stefes dfStrct court @y ddle disteict
Rlbary 6-a, and the [(m ctp, CourtpP App eals- Qe 04l (v ZueS#'OA/ « Rwy
Clti2en who Should be unfontunatete fud themseives befone. €/then
of these counts (S Petentianally | dwgen of losialg thelr fr‘be»y Without
Whe prodection of Due Process oft law,

ThS Mowerapre Count Should orden O review oft +he judiciaf pr‘oceleN?op
Hhese Countfo assure fiself whet-has hafpen to peblioner has wol and wiyy
Not I\a‘ppw + Oy afhen Cililen of the Siale of &Rorg1a,

A esp 60/;4:/}/ fa[m,#eJ

/7, )
7 %% W



&
LEe.aL ARGUMENT
A SuDICIAL ADJUDICT | ow That Allows CONNCTION

‘Wd Sentence oN INDICTMENT] DEVOID oF THE
ESSENTIAL ELEMENTS OF THE CrIME, AND SENTENCED

As RECIVIST OFFENDER ON UNSUPPORTED FacTs, AND
No EVIDENCE, DoES NOT" CoMPORT WITH THE FunND-
AMENTAL CoNSITITUTIONAL REQUIREMERTS OF DUE
PRocEss AnD Epu/ﬂ. PRoTECTION of THE LAW. &

A . Cowstitutiong) Guarantees of Due Process

owd Epual Protrection -
The Fourfeenth Amesdment auaral\H-eeS thet NO

persom Should be deprived of lifg liberty or property with—
out due process of low wor Should any persow shall awy
person be denitd epudl profeetipn of the law -The foiiure
+o 0€ford Hhese basic of Constytydioval protecion 1S aniit -
h-etical 4o +he system of jur'sprudence., |

This Court and the United Siabes, CourtSof App eals
has repeatedly held that o party has a tight o be +rred
I)y a leaMly co NSﬁ'fu{-ect Court, Mot a Ka/vqo./‘oa Courd, !
WiLLiams ve United S'J-al-e.s/ 24/ U.5.97, 100 (195 s In anatyﬁ»{j
Whew o Counrt system Fails to Pass Constitutional Muster,
Hhis Court has held that ONY Counrt 5)/S+cm lacking N due
process Pr0+8c,+‘;od V1o ledes the Fourteenth Amendment.
IN re Gault, 387 WUiS, |, 28 (1967) [iwenile Court systemde—

A
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vold of due process protectios conStiutes aN

unconSHEutlonal 4 angaroo CGUN‘?} Spawo v New

York ;360 u.3-315, 335 (1959) Leciminas procedur |
~'C\CKTN5 due proceés Pro#ec[v‘o/\/ /."/Vd/(‘cld:l“ec} as o
”Kau(,apoo Courd! ),

\Nc\feecl[ i+18 & fundamental NoHon OF Coustitatianal
taw that due process does not Permf{i A Courtto maKe o
Finding based on No evdevce, Nikor v. ferwdon, 253
U.8- 536 (l‘l27; or on elidence So UNlelable and undrust -
WOPH\)’ Hat {L May be Sard thet the accused had beew +ried by

o Kawgar oo court. Co-In re: Ofiver, 333 U-5- 57 (1748); Tar-
NerVe LoulS/iana, 377 (4 s, Y66 (1965

T4e conViction and s&nNltence of coupifagy % a

Void juc{jme.u-[—. The 1ddictment e/xp’ressiy State +he crime
of posressou of COCAIN € with intent to disteibute-
A—PP [.[Ind, chmenrt)e Fact 3. Fu(“H'\Ef‘ﬂ’lol‘e/ the iNd/ bment
fails +o et +he esseplial €lements that condtules the
Crime of pessess jou/ of Cocorw/R (win), Conduct G‘P Posse -
Ssion, awd Krowi~ply po 53€5510g Cocaive. 7Ae Count
l’&(KQA SUBJ‘@@F Mmatder 3 urisd Fiod. e juat Geend does
Not Comtain every essential Element of offens £ 55 IN—
valid, avd bifl of farkiculars cannet Curt the defech
Elements of qv sfPenvse must be C\'\QngJ, IN the indichment,

R



Submiited reathe jur)/, d'V.c/'PI‘O Vc& 5)’ ﬁQ?av&w}nw .

Aei/oMJ- A feasSowable doubt JONES V- U.3. 56 U3
222 193 LELRd 31y 117 sc+ i s (19922

The o ovor?? wuw#/j”uzﬁl/m&/# NoV-16, 2o &Y
for Corspiracy /6 Cleanly inContli'ct withethis
Courd’s decis o v TowSEs S26 us 227 Sewlewcing
ofden Siaics peditioner was ch(/fcwleé ot couvt (1) ,
co,vj}o/‘/‘a? A’W)'@ lq[)/?/ Th,s jvf@meui ‘'S Vo;‘J Cond—
F+iLutional AmtuAMQ,NJr IL/ s, awd ¢, Lu“»eu conVicked of
uvchamed of feuse MA(SUL)QC—F*' Mk*‘¥€r5ursﬁdat+|6\\l NeVer -
forfeited or watved; defects peguire corcect (‘egav&less of

wWheiher error P&&‘BEA N diStciet) sSee, €ﬂ 9 u q. \IoG"(ﬁ-'E.\ﬂOOA
173 F.3d 983,986 (&tn Cip- 1979); U-S. V- Cotron, 535 UlS. L5630

(2008 )-
ON the 16, of Deve, ooy, petitioner execuled
) Pro s-e aFFea/ Ap ¢ 3« The £cial Court and. defeuse coun-
sel failed 4o nform perfioves of his apped| rights, Triol
Counsel represewted pestionan on appest without his
Consel: AS @ matier of federdl Consditufional taws, an
?Mdiaemdeﬁe:\ndqm- is entitied Yo have legal counsel &PPO:'*H’J
*o provide [epresentation Hsréugh Yhe flest jevel of appellale.
Feview. Petitioven wors without cownsel, Dauglas v.Californja,
372 W.5:353,356 57 (/26305 Weber - Stole, Qo3 sa,App. 356
356 Ule 5.6, 2d 868,868 (19920 In aldition, The appeal count

3.



Niolotes constitabonal Due Process whes i
feview 19Sues Nod présest +o ond futed UPOM [oy
the teial court And properiy presedyed 4o the app-
€llate Count The +riol record 15 devaed of oy
C}m\\e«ssﬁ +ao o CONsp}raLcy Convicton, Nor does
Teiol- oppellate counsel britf ow appeal S?Qc?fy
o objection to Conspiracy - Counst! Cam wot wWo -
e peditioners Conshfubisal 141h Am endpnend SLINE
Yo E;::Ja/ p/“o+€q‘—1(0// of +ht oo - '/’ACJ‘uJ7me~{-
of the drial court QNd affinmatiod of the appelise
Court art hoth Void )"uiﬁmeu{é.(ﬂmc-&t&:a,g“-gg—)
Brief) H.¢. B 2269 opinor. Rpp. C. KiNg V. State 475
Go.. App-4Fo (2o s£24 570 (9008).

Petitiover executed motians 4o Vacale Void sevicuce
and Vo, d pudy ment, the court o//e/e’o(7 devsed alf motiovs

RPri 10T 8008, Pelifioner oppeded 1he count rutiny
Cﬁ/\/§/9,"ra(,/ a lesSe~ rvcluded pffe~se pf possession’ of
ColalvE (CU—Z'D/'#‘/‘ C-R 4= 358-362. Hobeas # 09~c0-853),
/v 7he ap/oe//d?‘f courls £irsd afFismance i~ affirmed
the comvictiv ) on generol Gonspiracy Statute 0 o0
1o = 4~3. Cowspiracy fo Possess <ocarse (WiID)- ON i+ second
afFirmace of otfons 4o vacete Vo,'d senfenvce qud j'ng"
met 7he appellate chavged the code of consprfaey +0
0,ci6~a $$6—~13-30(b) and 16~/3— 33. Peditouer wosnot
indicted under eithen o Hiese code sechionS and.

g



Cowvictow av iThesr s o Violation of petitioner's

Consttutional m‘giﬁv +o due process of the law, D‘PP
cl, Ki’u‘ Ne Stake, 295 G-a. App. 865 673, si24 339 (Koo9)-

74 ¢ Fifth Amendment repuires that defendat be Yrted
ON/f oK/ C.qu@@__s banded docop é)’/rchl/"U/y a,q,é 1t s, afier
Jnidyetom et has {‘Cv‘unv&/, /c-fj (.l.a,ﬂe [y }nd/ NoF At_ l:r—o cxcleueJ

Through amewdm et Except Ay;rcwcl Jury. JoNESSQAG US
A2 US N HRRRYS, 3% F3d 303 (876 C18.2003) Coust, Stk Amend.

State #obeqs corpus cups Aed March 3o, 2009, Partia) I7€ar,‘f7
waes heid “may id, 7009, %—r/b/u-—a/a/)e//a#e counsel +estymaony
UN covered &x Parde. L@m‘us outside OP pedi Lionen's Preuge,uce
and with syt his conSenrds O QOUS/J/A’oLc)/ Chage weos add o
the specal Verdict -Far‘m.@, ¢, # 09~Cv-853,) H, ¢.T: 38:
[3—RS. Bejvg conNicked of unindicted Crime as here, Ansunds
to Prosecutdrial Vindickivevess amd fneflfectve assishorce
of Courvsels NORTH CAROLINA v. PERRCE 375 u § 7//72 LEd
2d 656,87 SctR072 (1969 Petilsiover Swbmited Ao Coust ol —
voval ¢ [ aims, /o Phe habeas court Lotia! ordop of -ﬂac}{}}/‘/,’,\? avd
Conclugion of [aw, 7A€ Courd mever resolved owe Clatn.s
AP{h W. Fivel ondes 10-7 2013, Nokice of appeal was execifed
Morch 3i; 2003 aloag ourith @/Jﬁ//"wv‘fm/ for Cereficate fon
Diobable cause o app ol def€a( of hobeas relef o Gorgiy
Supreme Count O Aprii [0™ o3, 74e Clerk rehupwed

S.



t+he cpe &P{_\ h‘c@#ofé éer.wj( H+ lac ﬁ(&{ Gw MJ;BQUJ\- ofF -

"{&mﬁ’--i-,« +Fhe Cleril lr\q,cl/ in 34{‘&164—@& ‘)%‘-f‘(ﬂtbﬂeﬂ P,Wl!t ‘CIC the

0E dauid, he 4 So PMWP*?,“TL\C,Couf*AFSMt‘de CP(,

O LictlioN G wiofTth s ‘O;kff\ oS unhi me\f} petrSuantto G0

QL Ros and 123D Pebrhieven immediately filed $uwo

m odiods for (Econsideratren QYPfaEm‘Mc, Ca,Sct, R,

S awd 13(3) were iNapplicable . +he motion were dis—
missed as unkimely gigp €xcept unliKe App D, iR Which
+he SPe,c_f#&cL the dode CPF QPPI,'CQ,L{O,J wdas {‘f{um\;dj
The courd. foéled +o ft\/if(;q,c.e, when miclisn for [Peons,—
deretion) was rececved, APpP: E‘.;E‘o Th e Clerk Mf‘Srq;res?.
entel G-o.-SC R. S-o,.uA‘ 13 [2), Hdees vot repu ‘re tdcatce~
rated pro se litgants) udrepresended by counsel +o fuPP/7
NJFC}QN-E— a-P#‘.'Ja\hﬂ(?- M:iﬂT Cpe o.?Pt,‘ca\-L;o:\) - Petifionerwaas
incarberated and u‘mepreseizi-eé by counsel whew he
fiied his cpe opph‘c ation The clerid vialated pe\t“\u‘o«eﬂs
due proc&% (‘{jkb deaied pccess +5 +he count s ThE SLalg |

may el erec barriers +kql-'n’m? edetie (‘e‘sH’ of access of
{vcarcerated PErsoNs. Lew's v. Casey, 519 w.5.393,355,
16 S.Ce 2129 (1976): Jshn L. v Adams, 769 FAd 223 a3sleci
1992), Cited v S’N/Jeﬁ , 380 F3d a+ 290-91 .

©N Feb 4, poty PE#’waU piied Federol 'habé,as +2
challesye his Zosy. cowvicHow awd sewvlence, v4 p stare

Ref,oof\/éeuhl moved 4o drsmis For Lacll of FXhaustion, Falled .

(o



4o Cxhawst sigle pme&“e,s/ kqm‘,@ slate Q\\&éﬁ& hZobeas
Lorpus p-eucl,w?. +he state \iabees at §soue inTotinal

counly covlaived one grouvd the £x Parke heanimg tRat
that wos also decided (v a fivel ohder March 1) 203
Lowmdes coumty habcas courd Rpp, i, The dicdrict count
denied cespandent’s motion. [Doc./d 18, HL). Respordent
Flled o second defenmsive motion, untimely, ug;.47 G-
Supreme (';ow#'s orden. of 10,7, 2013, ¥ht ordtr 1S
&o.d Ly €4 Hhe count gud ElerK'S mis Cepresentohon of
G-0.5.CL B.S and 13 @) Furthermore r\cspowéew#
waived this defevse, Ferlivy yo present o fi b
owswen— Aesponvs April s, 2014, Oliver y. Wainw-
right nqs Fad sy, 1529 (lith eyr, 1956) (Stoking that
fireliness dlowge iN the F:‘l;w? of aw appeal from denial
of Stale post-Caonvicth ON relief as +he ONk.I S{a-baﬁroqﬂcl
for refus; Ng +o considen the menis of pehtianers Fedeas
constile tiomgl Claitms 1S ,‘A/aclezuq{—c, The coupd dism~
$sed +he pretifiow, (Do, H1=93) The Eleventh Clrcuit
Smﬂfg O oA ond offérmed +he dis dr et QOLU\'I-‘S dismssial
OF peditionser’s AZuscf 2254 pedidon 1,17, 3017

Onr Feb 83, 2017, petiiowen filed a Rule 6o §)(1D (3
modi'on/ Contedld g (-a. Sch and s Clerk mi's represented
A A, G and 13 avd repevdet Comm,#ed fraud on
the disiriet Count, represevtivg Res. EX6 s o adeq uate

P["o&ﬂé»ﬁh\al Lal\. 50::4 EX. 6. of f‘ﬁf/)ad&leb““ :$ 'Hr‘\( G-Q;SC')\'

7



R 5 and I3(3) thisS Rule or Bules 1§ N &A{%ua—kt%—o
d.‘jm,“ Peh Honers Cpc a.(“)/,a,éo,\/ /4/5'5 G-a SC+ ho&
o mail bo¥ rule MUCh"#ouﬁ‘m\/ Vo Lack, H37 U, 5366,
05 S.Cw 2379 Jof L:Ed 3 245 (1939 )52, Massaline
N Wiltiams, 374 C-evs53,558,554 5B+ 2d 720,720 (4000).
Thisi5 cefecped +o as the mollbox tule The doad<on The
ceclifieote of Ser\!fc\e.y\/cs rise +o rebuttable PFQSUMP‘L%ON\
that i+ was delivered 4o authotiies oN thal date. Id The Sutpr—-
€ Cound has Clarified Hiat +he moilbsX tule s juJ fal£g~
Ccreated rule of dccommedatwon’’ and that L ouly applies to
app @//a%CJc//‘/%xaLran/ 10 PriSoners wot [Efreseded b y counse!,
and tw actiss For habeas relief. Robents v, Cooper, 486 G-o
6S7, 661, 691 S.£.24 875.(2010) . |V e Supreme Court alf
' dacameuh sesrd 5/ pro se Pr:sovers are cowsidered filed on
the date the prisover Je[:'Ver(CL Hem +s prisone off! ¢iolS For -
mau'lz‘llf» Go. S-C4+ R, |3,

)0e4~;‘+io~6/~ Rule 6olb) (1D (3D condends (1) Gq S.Cte and P
ClerK misrepre sevded RS avd 723 as o Procedural bar

o Cpc a{)[)//ca},’b,\l, 7t does Nok R'C,Spow dent s aweme that
these Rules speak woth, M 4o o procedarsl ban, Whew he sibmitédd
hisEx. G, 6o+ order KLSM(SSH\)? +he cpcapph catioN, he Kew
or Shoyld have Kvown he was Lomw#m//“'by usivy BX 6. as

o +ime har defensCiRule 6o(B) (3D, (£ [+ determines thet (espondet
€ngaged (K fra ud by eidei Ng Cidence fL Kvew fo be Praudulent
tito the Meeond of the fedesal habeas proceeding . (Doc+q, peskXb:)

3.



(Docn,ss, ard-9.)-The Mogi Strate | wdge denied Hoe
meioN oS Le:“ﬂ u,\,#mfuf JuNe [-50)7, (Doc. Sﬂ)e
P@L;{.i’o.,:e_p £rled w0 Mokion for reconsideradion IN
OquoHoA 4a the eourd's €rror &Qnyff'\}j 7A€ mo+i6H
0S +Hme barned Fedi Give P A o (D) Uboc, 58 63.The
Jésir.‘cirjucl@c af £irmed, +he dau.‘al/ CfH“’? a § ¥ Cics Casce,
Transit Cas. Co. Ve Sec Ttust Co., Y41 Rad 788,79/ (sthcemima)),
54«1-Lénj Hisa Bmchu7 Prﬁcﬁdew#- {Doc. 67). Nol'ce off QJ’PE"/
tas executed as -Fa 67 order oPﬁirmm? +he Ma7,‘ Strates otder )
dewy g 7he Rule 6o (BICDCS) motiol, (Doc: @), ote, the
Court- corflsed +h a/)/fé/ of the rule olp) molss. Nid 5#&1‘/3‘7
pf’ﬂé'ﬁowf osas afpea/f/v/ @ most mondamas « (Do G2 QpP.g.

TAC FLEVENTH Cifcuir Eourt of Appeols desicd Con
Shﬁnj PGHHOuenj To medd a €oR, King must delostrate that
I/[‘&cxsmablej\in'sfﬁ would Find +he disdiat Courtls assessmend of
the coustitutoNal Claims de batable or wrodg 2 or Hhat the
issue deserve QumuragemeML 4o Pn»:ae;l @fxr‘?‘kem” Stack
Ve Mc Dapfef 529 U-S- Y73 Y34 (2oos)- APP' A. Peltiower
filed motion £5 1Cconsien Ap P 0y &p/m‘a/r‘n/y he was a/:pea/,:7
the wsas—ap- dewlo( of a rule 60@) whi<h only ¢equires he Show an
2rror, frawd on mis r-ep resendotion Logas commmitted s +he
diskrict Court, $€&, Application For Certy'f'afe OF Appealstitty
Pursuondt 760 28 U. . C2253C)D [IHheir Ry 22~ 1), The Court
) again denied motion for recons/derafio n c.ow~/-€~c/flvl7 (thad,
“In Mo order deu/r‘//7 hima Co#h, 1h/'S coéurt co,\rec,q? 1dentiPried

7



Fhat WN? Sought 4o Oppeal +he dewial of +wo Fel,
B.Civ, P 6olb) motioa thet were Seeking relief froma
previoes /’a{o/nfcw#/ i~ K5 undesdy, g 2T v sc $ 295
Proaeei;kz/f,” Alowe;/er/ the reconcl) Ap/), A. Aefy§ﬂﬂ)-l\\.
Fh e stavdand of e view 1_‘5 whethen the di's beicl courd-
| was wireng o8 TS Procedural ruh‘uﬂ) Not /P petitiomer
could demo strate dewial of asubsiandal Co vsttutional
P{3L+- Thes ¢S vot g /\C/ﬁufl\emeﬂ-ﬁ 10 CLQC,'J( a C.o B for
devwial of @ ruie Golb) motisn. Rile Golb)(3) permits o
Judgment o be reopened for fraud, and the savings Clause
of +he tule specifies thet S does wol-(im 't The powerofa -
Cound ces +o 36t aside oy ng med£for fraud vpon the count!
Calderon V. Thompson, 533 US- 538, 113 5. Gra39, 1502, i4o L.
Ed.2d 729 Ci998), Stack veMcbanic(sag w.s. 473,

IN Not ﬁ://ow,kxf 7he United States aboye Precedents,the
Court has dewsed petstioner Due Process, 7he cowsfgubyowal
St Anewdmenst TAC fecond /'S Claag This Pc{}{-{auen isalss
Bl +o be Peleased ;M/V’e://[{;/e/ becagse he 75 aclualand
factua amd /ﬁlm/// ivnoce g, The trial Court HW“"/ lates
CourtS have all gone outpf - wagys o UL pedhonen's
P/eacb,ys Hhotd demosdeates biS Tuvocences. toh froes pet

his foith oo howds 0P 1A protectors oF 1€ Con sttt o, the
[W{Jffr 746y have Thes Far Failed vo Whotd +hexe duties.

P&w”,‘«[—,‘auer rel VS onN s Moiorsble court as ASS last 4 op €
IQW‘ Just'ce he /ejo/// Jesewg,r.

[0



Clerkof ¢, Sup. G, MMadthorizatiog of cedypping the cpe opphcdod
*W““L‘*‘D'Wuu#:tﬂel- e9in taw repuines all Stake Clerks +ofile
all Pltadmﬁ tegardiess of proper o improper form, 0,6:6.a.8 15—
6“77@3)0)‘ (Doc.:&‘(-j o+3 and 82 [Docasg,'sz, 63 The (. SChdism—

I $sed +he Cpe appl,‘d’w‘fau as uN—\L;M([(?/OfJ(b‘ because +he Cierll

/4 /
tmpeded e Filing of +he applicalioh. The. states W its orden, Pelitisuer's
OPPli cation for o cectificate of Prabable ¢ quse 4o appeal could not be acce-

Pred por p:,;Nc] Ukl Apei L 18, 2013, When it was sUbyitied With on offidavi

OF"NCL‘BQN-CX' See SupremQCQUt‘-f- Alles S and f3<32 U/A;Cé wias morg
-}—;‘QN 30 da}/s voe Marcl, I, 2061z ord e, SQQC),C&&Q—, 7“/9~SZQ3).
(4, thand Sth, Ceoulres

. Cliel ON Coffect Slatudes
SDUQPN by 74 LCOMJ%"H/-[;,’O’\]_ TheS PfﬁCQC{UM‘ Bac basel
QN Rpp- D, CONS Hiures cows

& oms—L?—FuHoMq] Amendment-

‘ U I3
Pue Pro‘*ﬁSS, which deujes or\gmf%f

of {aw

— Atudional Vi'o /6( -/7'0/\} of‘- pbeﬁduredue?rocss )
LERTT e welf Noted He petitiogen had Vore ed oppes hion
I Euersy revel of hys

appeads, Vi&‘{.ﬁfﬂkf&m}’ﬁwa 5
Ceview of +he l{.C.C, fival order,

‘V‘ﬁ(‘i‘&{l UPON (3 Aocum('\)—# cauld

Creored 4o blogt
App. 4 . The denial of hebeass

have yeyen beew de—P—mi&\.’ﬂe*f;g

\\.



CourdtS reliance ON Go:SCH arder of ¢t 7 24 i3, Res
EX. 6, as o vistatiow of Q8 us.c.$ RA4yE)(]) as Peason
Lon 4‘|‘M< bar, Shou/d wo longes applyu?‘a uphol d +he distacl-
Courds Orden of pebitionets Federal pelfsn as #1m< barred
based Soley on/ Ga, S:Ctr otden o dy s ssral eould be a
Fundamental miscarniag < of Juskce  devy'ay Covstitutional
(Vrdcﬁchu‘ﬁ Du< Prscess. (Do a4~ at 2 and 8).

The Eleventn Eircait Court of A?e—ﬁ\S, denicd © &
o appeat deniql of his fule bo (b) motioN oS um&-imcbj unden
Fedi iV Ri 9, G0 ()(1), The €ourtafpliee to wirong applicekon
of Jaw. which is (4 conflict with +h's courd's Prece.iewﬁ*
The count Stated King Mu@sﬁ demostrale he cons dented a SubStandial
comstlutional tight b&C o n coutd be gramteds The court
was iNPormed the Chal[evge was o dewial of fule G o (b) MohoN

Whith OMI? re?u.‘ms o deme§dratiod of & Peocedural erfor iN
the previous Ay proceediny. SAU v, Mc Danie| S37 Ui5:475
120 S.Cto 1995, 146 L. £4-3d S43 (000) Slack at 12 eS¢,

Rpp. A. The count second orden Stated (£ had con rectl fdenbibel

oo Rule Golh) motisws /v & #6s0 Judge Fulivg. l\pp.ng hpp. B, Bi.

The Vosue of Hime bar 1S Simple 4o decide because
-0 .S.Ch, Can Nok and has nol demoStrated s 15 o regulan
&Aﬁfw*é Procedure ban. Cray v- /\/'e—f'Lﬁ“’*\NJ,Slgu.& 152, 165
(tqs'eﬁ%]m\u@c:oua Préceéurc\\ default e Fs an afficmative

N



defensel - AS ax affirmative defevse, +he State mus P(bleai,
and it ('\oilowsi prove. the defoulf, AS T“tsupreme/ Court

Stated W Gray, it/S the obligatiod oF #4e stade_to faise
'proceciupa{ defoulf o5 @ iﬁ-ﬁ'@fg ar [ose AR rrjlyhle assert
defense theaeafben I Td. aribe;

p\"ﬁui’@us Reﬁuey«- of PetitionNen

Pe,L,‘H,‘/c,\ r{gufs#ﬁé aflen Several adyecsed f‘dlfﬂjs,
lWl;\ff\{ +he count does Compart 'f""i{)ieﬂéf'uj of pelitioner with
Hhose of +he State and dec/detheissue only on what the
Stale Pl-tarlirdq SQ)/S. The COUP—A Jds TEev .a S‘/&r«/ 0 /JJEmU
ConStrued all forther pleadiy of petibioen HRINES V. KERNER,
Yoo .5,619 30 LEJAL 652,93 SC+ T7Y (/922D ARON V. U3
29 F2d 708 (Ilmw Cine Q00)). 4 weven did review Iibecally -

TA¢ mottenr 6@#0»( fhe Courtd /’5; d'd the
@PPEJ[Q_FQ Court 0 r‘M‘\aPP,‘,«M ‘g the distelct coupt Hme
bR of pettion rule 6o(b) motion onvd wihether the Court-
Used +h< cgere app b cation of* [acw /W mkF, ﬁ;s_iwm
(ronzale= v.Croshy S4s uis, 529, 145 S-Crabd)lea L.Ed.2d 430
(005 ) We view a disteich cound's denisl of a Rule Golb) motion for
abus€ o€ discredion «JacKson v Crosby, 73 F.2d 1470, {275[7[%67{}2006)_‘

Fed. R. Civ. P. (oo(b)) A mobion Under 14 sub J;‘u/j/m/[@ does
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Nod offect --i-k&-i‘:mt\l%y of a\judg mest or SuS\)ﬁMA, (£
o‘)era;{-:m\\ « This Cuie does no b lim't the Pcw'e/\ of o court-
to endertaiy an Fvdependent action fo relievea panty
From aLJ"uigmem.{;, oréer\ on PrdC&QA? NG O +o7m~7‘ Ff/f“eE
to a defevdant Nay actually pel‘%w\\b Nedified os ?NV?JEJ
"N 28 WS, Sec 1655 or Yo Seb m%fcécmjddqme%Qrprat«)
HPON ‘i‘HQ'CO'(In-L A3 u,s.c08 16Ss, The recond demodtrates, Go
S G Cleck wotified pditionen of c\,ocKeL:wj of o cpeappl-
feabion v habeas cabt wo, O8~cv=q8S, 0N whel the record
o the habeas court- 0rC recet RRA j4 would couSider the DPP"

;&.Q-Hm)n Lul cpe apph‘ca-ﬁ'oﬂ/ Aabe,as‘ = OP—cve 853 W{C‘{"K

ove Nod dolice of awaitiy habeas courd reconrd o Covs~

der the a/)P/f‘oaﬂlvbA/ .
 ABisE of DiSERETIon
The distt/ et Court abused i4S discrelion desyin.
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CONCLUSION

The petition for a writ of certiorari should be granted.

Respectfully submitted,

Date: _I— 25 —20/8
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