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IN THE
SUPREME COURT OF THE‘UNITED STA?TES
PETITION FOR WRIT OF CERTIORARI
Petitioner res;pec’ffully prays that a writ of certfiorariissue to review fhe judgment

below.

OPINIONS BELOW

[ ] Forcases from federal courts:

The opinion of the United States court of oppeols oppeors af Appendlx A To
the petition and is

[ ] reported at Jor,

[ ] has been desugngfed for pubhcohon butis noT yet repor’red or,
[X] is unpublished.

The opinion of the United STo’res dlsmcf court appears at Appendix c&D
fo the petition and is
[ ]reported at ;or,

[X] has been designated for publication bUT is not yet repor‘red or,
[ ]is unpublished.

[ ] Forcases from state couris:

The opinion of the highe'st sToTé court to review the merits appears at
Appendix E,F,G H | to the petition and is

[X] reported at 978 So. 2d 268 (Fia. 4! DCA 2008); or,

[ ] has been designated for publication but is not yet reborted or,
[ ]is unpublished.

The opinion of The tfrial Court oppeors OT Appendlx _J __to the petition
and is RS ; '
[ ]reported at ' * ; or,

[ ] has been designated for publlcohon but is noT yet reported; or,
[X]i is unpublushed '
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[ ]

JURISDICTION

For cases from federal courts:

The date on which the United States CourT of Appeals decided my
case was May 111h |, 2018.

[ ] No petition for rehearing was ’rj_rhely ﬁ.lhéd inmy case.

[ ] Atimely petition rehearing was denied by the United States Court
of Appeals on the following date: __June-24th, 2018, and a copy of the
order denying reheori’hg appears at Appendix B

[ ] An extension of time to flle the pefmon for a writ of certfiorari was
granted to and including " (date) on (date)
in Application No. ___A

The jurisdliction of this Court is invoked under 28 U.S.C. §1254(1).

For cases from state courts:

The date on which the highest state coyrt' decided my case was April
9™, 2008. A copy of that decision appears at A-"ppendix E,F G,H,l .

[X] A timely pe’rmon rehearing was There@ffer denied on the following date:
June 2nd, 2008, and a copy of The order denymg reheormg appears at
Appendix _EF,GH,I . :

[ ] An extension of time 1o file the petition for a writ of certiorari was granted
to and including - (date) on (date) In Application
No. A . ’

The jurisdiction of this Court is invoked under 28 U.S.C. §1257(a).
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CQNSTETUTHONAL AND STATU‘I"ORY PROVISIONS INVOLVED
This co_s§ invélve_s Arhendmem V [1791] to the United SToTes C_o;_')siiTuTion
which, providés in relevant part: Nor shall be corhvpelled in oﬁy clrimin.ol-}_cgse to
be a wh‘nesé dvggoinst himself, nor be deprived of life, liberty, or‘proper.Ty, withou»?
dQe process of law;
This case involves Amendment \/I' [1791] to the United States Constitution
which provides in relevom. part; to have the dssisfonce of counsel for his

defense.

This cdsé involves Amendment XIV [1868] to the United States Constitution,

which provideS:

Section.1. All persons born or naturalized in the United States, and subject _

to the jurisdicﬂon thereof, are citizens of the United States and of 1he¥. State

wherein They_' reside. No State shall make or enforce any law which shall abridge -

’rh.ev privilegés‘ or immunities of citizens of the United STdTes;, nor shall oh_y State
v deprive ony.berson of life, liberty, or propgrty, wi“’rhoufﬁdue process of law; nor
deny fo ony person within its jurisdiction the equal protection of the laws. |

28 USC §‘12244(d)(2) Th.e time d‘uring Whlch a bfobérly filed application

for SToTe-pdsT_conviction or other collateral review with respect to the pertinent

j.udgm‘_em or .Claim s pehding shall- not be counted toward any pe'riod to

limitation under this subsection.

28 U.S.C. §2254(c) An applicant s-‘holl‘ not be deemed to-have éxhcusfed |

‘the remedies available in the Courts of the State, wifhin the meaning of this



section, if hé has the right undér the IOWE of the State to raise, by any available
procedu're,‘ the question presented.
28 USC §2254 (e](1) In proceeding instituted by application for a writ of
habeas corpus by a person in custody pursuorﬂ to the judgment of State Court
.o determination of a factual issue made by a State Co‘L)rT shall be presomed to
be correct. T_he applicant shall have fhe Vburden éf rebQHing the presumption of
correc’messj};by clear and convincing evfdehce. |
| STATEMENT OF THE CASE
In Thé early .morning ‘hours of MOyIJth 200;’5, Nairn went to Venice Co've’
Apartment porking_lo’( where he met Ms. Hobson and an unknown black male.
A physical ‘oHercoTion be’fwéen Noirh:andf The unknown male engaged
briefly. Nairn then Ilef‘f TH"‘e ul.unknovvn m'ole, ond Ms Hobsoh m The- parking loft.
- Before Noirh left, Naim retrieved his c‘e_l’lulgr.-phonévfrom Ms. Hobs..on_which was
registefed in Ms. Hobson’s name. Ms. 'Ho.bson Was.t;.léeding when Nairn left,
Apprpximotely 12:58 a.m. Nairn 'b"‘egon to receive and place phone colfs
on his cellular phone. Those calls placed Nairn a few blocks away from the
Venice CO\./'e Apartment parking lot and never ogoirj in'that area.
‘Appro,ximotely 1:27 a.m. Nairn called CrysToIMOCkey-To have her check
on Ms. Hotjfécsn. At 1:33 a.m. the police rec_:eived a police call about a female |
screaming ‘;]:hd yelling.
Two .dqys later Nairn was qrregted and charged with the rr?ur_der of

Jd'Voughn"beson based on a statement from Crys’rol"vi\/\ockey and her mother



. Pauline Mackey that Nairn c‘olled Crystal o;T 1:27 a.m. Moy 101, 2006, and told
her he just killed the victim. Ndim repeatedly denied telling anyone he killed Ms.
Hobson. | |

Petitioner requested counéel twice during interrogation. Those requeefs
were not honored. At trial the S’fo.fe used Petitioner’s reoorded statement and
sentit to The'ijl'ory room tfo be revieWed -doring de’libero’rion,

Durihg trial the State did noT preserﬁ any e.'vidence that Ms. Hobson was
| n‘o’( bleedihg when Petitioner orrived in the pdrking lot. The SToTe preéem‘ed |
evidence of someone's bloody hdnds wh|ch hod the victim's blood on it and
- left bloody vprlms on a 2003 Hondo Accord pdrked at the crime scene. fhe
victim was excluded from one impression of the so_‘u.rvce. This was unknown to the
jufy. Petitioner wds excluded as the soufce of the blood prin’fs |

Peh‘rloner Noum was convicted of second degree murder oﬁer a Jury ’mdl '
and sen’feoced To life in prison. .‘Aﬁer.dlrecf oppeol Nairn filed severo! post-
conviction motions including the Miranda violation in the State Appeﬂote COUH
_’fwuce begmnlng from June of 2008 challenging the. constitutionality of fhe
judgmem ond semence
| Ndim also dlieged that frial counsel was ineffe’cﬂv‘e when counsel failed to
independenﬂy investigate the Timelir{e he believes to be relevant and material
for the defense alibi theory.

An evidentiary hearing was heard April 2319, 2013. During the evidentiary

hearing Nairn investigated the timeline through an independent forensic



: ‘ﬁi"pofhologlsf New ewdence of The timeline was dnscovered bosed on medlcol
:foc‘rs and ewdence by The forensmz pothologm
The Courts, Le., qufe and Federal never od_‘drve,_sls, cognsel’s beliefs. i.e.,
" 'Qﬁ?jj':unsel believes  that develdpin‘g a .Ti'm'eline '--‘v\./i’rh celluldr si‘T"e fowers was
| .rélf'evom, m@‘feriol and iﬁwportdm for the defense's’ olibi theory.
| Cn Jonuory 14, 2014, Nairn fimely flled a STOTe Hobecs Corpus pursuom to
‘Rule 3.850(b)(3) Fla. R‘. Crim. P. The trigl Cour’f on January 17, 2014, issued a
.show cause 'order to Thé State to respond .within?O days. The State responded
Oﬁd requested that the petition be stayed uﬁfil after the then pending appeal
. ~vo“f_‘-"rhev first 3.850 Motion. On January  29*“, 20]41;1& ’rhereqbouf the trial Court
.Hiss{_ued an o}_rder that the petition shall be sTd\;/ed until fhe‘issudnce of a mdndote
, from ‘rhve‘ then pending appeal.
On Mo? 11,2015, the State. Appeliate Court'is‘lsQed a mondc;Te.
April 18, 2016, Nairn ﬂmezly filed-o § 2254 Péﬁ’rion: The I\/\qgistrote Judge
denied the Pétition and ordered that it be refiled by May 25", 2016, gﬁue fo 36
page non-coﬁnplionce with federal and local rules governing such filing. On
”.IMoy Sh, 2016, Nairn, in compliance with the C_!our’r order, reﬁléd Th;e ) 2.254
. Petition WiTh five grounds. | |
On M.dy 30“’,* 2017, the MogisTrcfe iSSL;ed a Report and Recommendation
| denying the § 2254 Petition as prQ‘ced‘UroIIy‘ barred pursuant to AEDPA, one year

statute of limitation and alternatively on the merits on four of the five grounds



j_rc_jised'. The fifth ground was denied as pro‘cedur&qlly barred by AEDPA one year
v.-'s.T;d’ru’re of Iim.ifoﬁon Oh‘d‘ unexhausted in Th'e SToTe forum.

The Moglsfrote ocknowledges that the Sfofe Hobeos Corpus f||ed in 2014
is still pendmg in the trial Court. ' The pendmg HGbeos Corpus ﬁled in 2014, was |
raised as ground five in The § 2254 Petition.

| The District  Judge adopted the MOgisTEOTe’s Report- and _

Recorﬁmendoﬂon. |
| Noirn dppeoled. The appeal o.hd re'cj,uest for Certificd’re of Appeqlobili’fy |
was denied by the Eleventh Circuit Court of Appeal May 11h, 2018. Noim filed a
. Rehearing En Banc that was dehied on June 26, 2018. |

On Jujy 31st ,.2018, Nairn filed a Rule 60 Motion requesting to be allowed to
return to ’rh'é State trial Court to exhoust the peﬁ‘ribn filed in 2014, pursvucmf to.this _'
Court decision in Rose v. Lundy, 455 U.S. at 510 (1982); Pliler v. Ford, '542 U.S 225, |
. 230 (2004). That request was deﬁied August 17, 2018. Naim -ﬁled a Rehéoﬁng En
Bonc Augus’f 27", 2018. That request was denied September 4th, cmd 51, 2018, |

‘Nonrn filed an Oppeol Sepfember 0, 2018. That oppeol s pendmg

REASONS FOR GRANTING THE PETITION .

A CONFUCTS WITH THE DECISIONS OF OTHER COURTS

PETITIONER'S §2254 PETITION IS NOT. PROCEDURALLY
BARRED BY AEDPA STATUTORY L_HMITATIONS

1 See document number 26 at 66. 1t is worth noting that 1h|> makes the §§2254 hmely filed and
not procedurdally barred by AEDPA one yeor statute of limitation. . .



STANDARD OF REVIEW: A District Court's determindﬂon that §2254 Petition wosr

time barred is review de novo. Thomas v. Sec"_y Dept. Corr., 644 Fed. Appx. 887
(11 Cir. 2016); Kearse v. Sec'y Dept. Corr., 736'F.3d at 1362 (11t Cir. 2013).
Factually this cose-.is straightforward. 1t is ’undispui‘ed that the Eleventh
Circuit Court of Appeal found that Pefiﬂbner"s Sfo-’r‘e Habeas Petition ﬁled in the
* frial Court January 14th, 2014, is pending a rQling f'r"om the State trial Court. See
documem number 26 at 66. | |
It is well settfled, AEDPA clock Is stopped whlle Petitioner’'s State pOst
conviction proceeding is pendmg. 28 U.S.C. § 2244(d)}(2). Under AEDPA statutory
| tolling provision, “Pending” includes the time pbetween a lower Court‘s decision...

' See Carey v. Saffold, 536 US. at 219-20, 122 S. Ct. 2134, 2138, 153 L. Ed. 2d 260

(2002). The lower Court has not made ‘a final décision on the SToTé Habeas

Petition filed 2014. See document # 25-1 lower Court's docket. At the fime when
v'Peﬁﬁoner fled the Stote Hobeos Pe’ri’rion: Jdnuory 14t 2014, 308 days remain of
the 365 days allowed by AEDPA. See dolcumem‘ nuhﬂber 26 at 7 and 8.

Nairn has rebutted the presumption of correctness by clear and
convincing ewder\ce ’rhot his §2254 Pefition is procedurally borred by AEDPA. 28
US.C. §2254(e)(1). See Kearse v. Sec'y Dept. of Corr, 736 F. 3d 1359 (11t Cir.
2013) Rebutted the presumpﬁoh- of correctness ‘with clear and convincing
: ewdence Nairn's constitutional rlghfs to due process of law were violated for

reasons obove That is, the Eleventh Circuit finding that the §2254 is untimely was

: objec’rlvely unreasonable in light of the facts and evidence which rebutted their

| 'flndmg as procedurolly barred by AEDPA sToTuTory ||mlfot|ons

PETITIONER'S INEFFECTIVE ASSISTANCE OF COUNSEL CLAIMS
IN NEITHER UNEXHAUSTED OR MERITLESS

Its UndiSpufed that Petitioner filed the ineffective assistance of counsel .

claim for failure to have Petitioner reéorded_ statement sUppressed due to

Mifondo- Violation in State Courts three. i‘__»i}mes. First, in 2008, case number 4D08-



2653, then 2014, the trial C.ourf oh'd finally 2015, 4D15-1058. The Appellate Court
without onql.ys_ié found Nairn's claims o be without merits.

Petitioner raised the same issue in the Fedé‘rcl Courts. The Federal Cour’r
did the same, and claimed that claim 5 is Unexh;o:usted without full and proper
cfonsideroﬂon. |

For reoéons below Thé Eleventh Circui} shoul%ﬁ have reviewed this cloim de
novo. See Cone v. Bell, 556 U.S. 449, 472 (20'02): unexhausted claims are
y reviewed de novo.

It is well settled, in Florida and the Federol system for the purxvp;gse Of‘:-‘.

exhous’rmg a‘litigant's claim Petitioner need only to raise the claim in ihe STcijfe"

Appellate Court. See Clinkscale Vi Corfer 375 F. 3d at 438 (6! Cir. 2003); Smn‘h 2
White, 719 F. 2d at 392 (11 Cir. 1983). n oddmon,_28 U.S.C. §2-254(c)‘ “,requ.ijr‘es
or’n':ly that Sfcﬁe brisoners give‘ State Courts « iji;r oppbﬁr’fumfy to ocf v;m T-'h:'?:eir
claims.” Seé i:;Pi'co.rd v. Connor, 404 U.S. 270, 275-76 (197'1 ). The _S’fqte éou‘rts. hod
three opportuniﬁes o give. full considéroﬁ:o_'n to this cl’ojm-.o‘h the vmérits ond
declined to do so. Claim 5 is therefore exhausted becousé-' it ‘st}-sufﬁciehﬂy
bresentedfo 'The'S’ro’fe Appellate Court.twice. Fo_'r‘ reasons obOQe, as a moﬁé?i of
law the Eleventh Circuit denial of.v fhis ciéim as .Unexhdi)sfed was objectively
‘unreasonable that violated Peﬁ’riénér’s con§~fi1utior;ﬂo! due processright.  As to-
the merits of Claim 5, couhsel’s fd’iluhre fo hove Pefitioner's recorded statement
subpressed due to Miranda violation, vnolc’red Pe’rmoner s constitutional rlgh’fs to

effec’nve counsel and due process of law. See Collins v. Sfofe 4 So 3d 1249 (Flo



4”‘ DCA 2009) violated Smcklond V. Woshmgton 466 U.S. 668 104 S. CT 2052 80

L. Ed. 2d 674 (1 984) U.S. C. Amendmem 6 cmd 4"M/rond_o v. Arizona, 384,_U.S.‘

436, 86 S. Ct. 1601, 16 L. Ed. 2d 694 (1966) thus, Nairn's Claim 5 is not merlﬂess

For example, materially indisﬂnguishoble facts, unequivocal requesf for counsel,

mcrlmmghng bcsed on the Court's determmc’non that Nairn's’ recorded'

sToTemenT IS overwhelmmg evidence of guilt. Counsel's testimony at the
evidentiary hearing, i.e., he was hoping that the recorded statement would be
suppressed, overcame trial strategy.

Turning to the merits of Peﬁﬁcﬁﬁne.r’s other claim of ineffectiveness of
| counsel, as to the timeline of The'.infliéfed fatal Wbund.
Unlike Clvoim 5 the E‘Iever’fﬂf) C‘ircuit,v via Disfrict Court's gave consideration

" to this clqim. For reasons below it was “objectively u‘nredsénoble” application of

Strickland v. Washington, 466 U.S. 668, 104 S. Ct. 80 L. Ed. 2d 624 (1984). And.

‘,riherefore,,violo’red Petitioner’s &onsﬂtu‘riohol rights to due p'rocess of law and
effective counsel.

The generm prihciples which applies to Pefitioner's claim that he }ece'ived
. constitutionally modequote representation are well settled. A Defendom

clotmmg meffechve represemohon bears ‘rhe burden of proving by a

| preponder_dnce of the evidence both: (1) that counsel's performance was

'_defiéienf, i.e., that the representation fell belbow l'on objective siohdd'rd of

reosonobléness, and (2) that there is a reoso‘noblé' probdbility that, but for

counsel's unprofessional errors, the result would have been more favorable to

10,



‘Defendqm - in other words, a probobili‘ry} sufficient 1o Uhdermine confidence!in
_the outcome. Strickland v. Washington, 466 U.S. 668, 688, 694 (1984). At the some
“time, a Defendant has the right to the effective dssistance of counsel at trial,
and thus is ."e.h’riﬂed to the reosenobly competent Ossiston_ce of an attorney
| octing as his‘ldiligem and conscientious advocate.” Id. .

In Sfri_c':klondv":fhe Supreme CerT emphasized that “Tocfieol" decisionns
although ermﬂed to a heovy meesure of deference if uﬁdertoken foHowmg a |

reosoneble mveshgohon are oniy as reosonoble as The mves’ngohon on Whlch

they are bosed

Sfrofegic choices made after thorough investigation of
law and facts relevant to plausible options are virtually
unchallengable; and strategic choices made after less
than complete investigation are reasonable precisely to
“the extent that reasonable professional Judgmems
support the limitations -on mveshgc’non In other‘words,
counsel has a duty o make reasonable investigations or
to make a reasonable decision that makes por’nculer
“investigation unnecesscry In any ineffectiveness case, a
particular decision not to investigate must be directly
assessed for reasonableness in all the circumstances
applying a heavy measure of deference to counsel S
:_;Judgmen‘fs

Strick! ond supre 466 U.S. OT pgs 690-91.

The duty fo investigate s’ porT of a Defen.dont s right To reasonably
compe‘rem eeunsel. Indeed, “the pnnciple is so fundamental that the failure to
conduct a reosonoble pretrial mveshgohoﬁ may in l’fself omoun’r to meffechve

ossmonce of counsel.” United StoTes V. Tucker 716 F 2d 576 583 n. ]é(?*h Cnr

1983). The Amencon Bar Assocuo’non states The duty as follows

11



IT is the duty of the lawyer to conduct a promp’f
ﬁmves’ngohon of the case and to explore all avenues
leading to facts relevant to the merits of the case and
fhe penally in the event of conviction. The investigation
should always include efforts to secure mformohon in the

possession of the prosecution and law enforcemem
authorities.”

A.B.A. S‘rondords 4-4-1. Moreover, “the inves’ri‘gotory process should .begin

|mmeo||oTely on oppecronce as counsel for a Defendant.” (1d. s‘fondord 4 4-1)

As summorlzed in fhe commentary to standard 4 3 (emphosus added):
“An adequate defense cannot be framed if the Iowyer
does not know what is likely to develop at trial..In
criminal litigation, as in other matters, the information is
~ the key guide to decisions and action. The lawyer.who is
ignorant of the facts of the case connoT serve the cllen’r
' ;'effec’nvely : -
Furfhermo_re, the duty to inve'sﬁ‘gdte does not depend Upoh the lawyer’s
ability or experience: “The most able and Competent lawyer in the world cannot
render effective assistance in the defense of his client if his lack of preparation for
frial results in his failure to learn of readily available facts which might have
afforded his client a legitimate justifiable defense.” Harris v. Blodgett, 853 F. Supp.
1239, 1255 (W.D. Wash. 1994). (Citing Tucker, supra and McQueen v. Swenson,
498 F. 2d 207,217 (8t Cir'. 1994).
In sum, the Strickland test does not afford any slavish deference of
decisions by trial counsel that are based — not on informed “tactical” choices,

but rather on a failure to conduct reasonable investigation in the first place.

Similarly, in the case at bar, it is tial counsel's failure to inves’rigd’re that is

12



ossoiled rcﬁher fhan informed tactical decmon made in the. wake of- 40
reosonobly Thorough investigation. Id

Counsel decqsron to not mdependenﬂy mveshgq’fe The case bosed on hls
post-trial Tes‘rlmony' was an objectively unreasonable one. Counsel testified that
it was u’nporTon’f for him to keep the last word becouse "he had no one else to

call that could hcxve provided any substance.” Thns prowdes ‘a strong bOSIS for

counsel’s deflc:tency, because haod counsel independently investigated the

case he would have had a “forensic. pathologist"” who would have provided
“favorable substance” for the defense dlibi. Equally is counsel’s pre-trial belief,

that is,”he b‘,é,lie\(ed that developing a timeline -_'Wi’rh the cell site towers are

relévon’f ond'”’mo’feriol which might prove beneficial for the defense alibi Theory'.’

The trial Couf“’r fouﬁd the independent fbrer)sic poThoiogisT Tesf_imoniol evidence
dQ_ring the é\;identicry~heoring to be “favorable” for The,‘.d"efense alibi. Thus,
“Nairn was prejudiced vdu'e to couns.e‘l’s‘dvcﬂo‘h.

The forensic; pathologist testimony wouIdA‘hove given the jury a clear
.gnderstondihg w'i’rh ’Erhe'STote cellular site tower evider)ce that it was ph.ysicd"lly
‘im'p.ossible fori the igevﬂ’rioner Té have committed 1h‘é ‘mu:rde.r'

The Jury was deprived of such “fovoroble” mformo’non by a forenglc
pothologist cmd hod they learnt of such There was no reason for them not ‘to
belleve the medical expert and ocqmﬁed the Pe’rmoner -

" The Elévenfh CerUI’r Court of Appeo‘l unreosonobly dlsregorded such

~favorable evndence See 28 US.C. §§2254 (e)(1). Rebuf’red ’rhe presumphon of

L

13



correctness by cleor and convincing ewdence nggms v. Smith, 539 U.S. at 521-
22, 528 (2003). Additionally, the Court bosed its conclusion, in por’t, on cleor
factual and Iegdl error — that the recorded '§_toTemenT is "overwhelming

ev’i'dence of: guil# and  witnesses testimony...” However, the recorded

s’rofemem IS m violation of Miranda, Therefore inadmissible. And The new relleble

A

evudence by Dr Shumcm along wﬁh the cell 5|Te 1ower ev@ence rebuﬂed
anesses Tesﬂmony that implicated Noim as the perpeTrQ‘ror For reogons set
forth Pe’rmoner consh’ruhonol rlghfs to due process of law and effective Founsel
was wolo‘fed U S. C Amendmem 6 and 14, | |

CONCLUSION

For the following reasons certiorari should be granted in this case.

. n ' Respecifully submitted,
Date: 17 §Mkmbu Cu{ \;'\S FQ‘Z\'\‘{(\
| - ock L1495

Everglades Correctional Institution
1599 SW 18710 Ave.
Miami, Fl. 33194-2801
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