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QUESTION(S) PRESENTED

Lo response Yo a Speci Pic elaim LCanN G p@s‘mnu\cﬁon

coort Yind plain error 1n the movant’s goilty plea orsentencin
record and “sot sponte” order reliel when the movant neﬁﬁer
rgised Fhat effor nor requested o relied T When ruling
on G pos conunetion Claim vnder Kole 24,0357 May the motisn
coort “sue sponte” Find the plea coury committed plain error,

alfrough movant never raised the esror in his amended nohion
GNA grant re\‘\eQF Yo the movant Yhad movant Aid not requesTs
Thisqueshion presenys an issve of genealimerest and \mportance:

Th s case,n Claim $ C0) Phemorion coot found Thathe

Olea, cour’ breached fhe parties plec agreementy a\Yrough the

Novant did not ratsethat claam. 1 ne motion coor also gk
0 de.rovo” sententing hearing, which e mrovant Aid no

requesy. The movant requedied G limived Vﬁse(ﬁﬁrjdm@ hearing
due o s plea attorney's ineffectiveness, The motion Court
Sourd plea covnse inelective on that claim, but Yoond
nNO pre\\o&\ce. Yrerelore den\;smg( Claim ? (O as sed
L VIO\GToN Je0.SC 22541 O, mr. Oheate.
has a Sixth Amerdment H‘\th% Yo eStective assistance
of olec counse) and it is axiomal e Hat the reliel
sranted Yor coonsels inefectyveness should be ccextersive
Withihe harm suttered by Yhe mounts because ot coels

inefectiveness,
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IN THE

SUPREME COURT OF THE UNITED STATES
PETITION FOR WRIT OF CERTIORARI

Petitioner respectfully prays that a writ of certiorari issue to review the judgment below.

OPINIONS BELOW

[ ] For cases from federal courts:

The opinion of the United States court of appeals appears at Appendix 4&_ to
the petition and is

[ ] reported at ; Or,

[ ] has been designated for publication but is not yet reported; or,

[ 1 is unpublished.

The opinion of the United States district court appears at Appendix __& to
the petition and is

[ ] reported at ; or,
[ 1 has been designated for publication but is not yet reported; or,
[v]/ is unpublished.

[ 1 For cases from state courts:

The opinion of the highest state court to review the merits appears at
Appendix to the petition and is

[ ] reported at : ; or,
[ ] has been designated for publication but is not yet reported; or,
[ ] is unpublished.

The opinion of the court
appears at Appendix to the petition and is

[ ] reported at ; Or,
[ 1 has been designated for publication but is not yet reported; or,
[ 1 is unpublished.



JURISDICTION

[4 For cases from federal courts:

The date on which the United States Court of Appeals decided my case
was

[“1" No petition for rehearing was timely filed in my case.

[ 1 A timely petition for rehearing was denied by the United States Court of
Appeals on the following date: v , and a copy of the
order denying rehearing appears at Appendix

[ 1 An extension of time to file the petition for a writ of certiorari was granted
to and including (date) on (date)
in Application No. ___A

The jurisdiction of this Court is invoked under 28 U. S. C. § 1254(1).

[ ] For cases from state courts:

The date on which the highest state court decided my case was
A copy of that decision appears at Appendix

[ 1 A timely petition for rehearing was thereafter denied on the follbwing date:
, and a copy of the order denying rehearing

appears at Appendix

[ ] An extension of time to file the petition for a writ of certiorari was granted
to and including (date) on (date) in
Application No. ___A

The jurisdiction of this Court is invoked under 28 U. S. C. §1257(a).



CONSTITUTIONAL AND STATUTORY PROVISIONS INVOLVED

Sierh Pmendment ioht bo ellective assistance
ot plea counse . |

Fo.ur*veenjr% Amendment Fw\)\/ﬁ Yo doe proces s
of Law |



STATEMENT OF THE CASE
Hasvey Sheate it o vehicle wihen he was driving intoxicated, As
a result, thedriver died and Three passengers wereinuried, [T Sxate
pled, %ul\‘ry\c\s 6 priof and pessistent otferder Yo L count of £ esh-

dearee inuoluniaty Mans\auahtes wnle dsiu infoxicated, Healse
_p@d\ qoilty to 3 Q/ODﬂJYS o?égecomd -degree GSQ%U\ twhile dm‘uiﬂﬁ
\YYoxi cay GUSING INYLIY.

The only plea agreement was That MM Shaates sentences Yorall foure
CoOUNTS woLld CUR concorrently, The prosecotor recommended g 25-
year sentence for involuntary mansiGodhter ang 10 Jear sentences
or The assavit coonts, Plea doonsel recdmmend ed, acreative
Soluhon: That the court senfence M Shoate o 1he |5 - eqr
Minimum” on the enhanced, B ge\onj nuolontary manstachien
To fon consecutively with his sertrerices on the dssaiit CO\'?HJFS ’
witha susperded execohon of sentence Sor the gssavltcoonts
The Hororable Crarles Ftwell afves condochin ¢ senfenc @3 |
ced

bear NG GNA ngeﬁ NG G Sentencin ~
assessme, 0, ,
M. Sdate. 05 tollomd g ¥ report sen

~Inthe State of Missoori brAer this new statote 1§ you Kil

Semeone. 1N G Car Gecident, \n some Sitogtions 14 (g on 83 percent
CF\TY)ﬂ,Th\S CGse H’\QA( h@ cesisan %SPCY‘(Z@D\“CNW‘;Q. P

So there are wrioss woys 1o getat sentences but 1§ e

Senfence o 25Vears onthe u erlying oifense. it's o W{uch dﬁ:ﬁ&r

Sﬁnir*rgnca Then¥ YoU guajﬁ’)em ’Zizeqrs Somewhere else., 25 years

.

on e vnderiyine otense woold et B '
percent of H\GY% d%\\/ rday betore ﬁg ?S r Eiqs%@ﬁ\fﬁg’@?f \(%ge

G \ife Fime on parole. atterwands .
T yooge him g senfence. under anether statute Ke, $or

example , the 635860t Stedutes Yhat aooly o Hhe mother ard th
Fwo g\m \)\drer\}ﬂ\ose are noy 855 Senﬁgmyceg .and he can be -

Suject Yo parcle onthese Senfences , Wi chn means e waold
4



be suyyect to soperuision. TS he violated hig parote. | ne Ll

then be subyeck o 60 ek on these sentences and Nig
SUPErLISIon woL\d He \onger .. |

1 Hﬂm\ﬁ ‘rhalr jr\'))e. iﬂ*r&gﬂ‘t\} OQ ﬁwe gys&em —T_*hm\/\ when Voo
Nave this Bind of caihoge and Noo Pave. e record o8 M Shate
it Mas Yo be G S\SH'\ Q{ cant entence  The d\gm\—\} o \'\neg\/)girgmj
teqorres i,

E\[ the same toXen , Ymnot sore Yo mave him Nave o hope. of
patole ever oot least for an extended period of Time, Lhether
Thol's necessanly the nigny Jr\”\mg) o do either, b here what
I hove dere ond T explain it +o Jou What it is when Tm
Aone, .,

As relotres Yo Coont L Tim going Yo sentence nim to Y2 VEGrs 1
the Missouri Division of Adolt Tnehitshons, Forther. on Counte
2,3,and4 Y going Yo sentence Nim o Y2 vears in fhe Missoori
Livision of Rdolt Tashuhions. Coontrs 4,3,and Y shall run
Concorrently with each other, but Yhey will ron consecut ve\y
fothe sentence iImposed in Coont for 6 Yotal of 24 years. . .

The sentences 1 ove impesed | 1S there i any question
abou‘r\\‘r\gse‘sj; reae\vio\ C 7{}%“\}5&‘" Sgrﬁ'ence of u\é\m chheig
Not ehgible Yor parale unh\ after 35 rcent oy | 2L years .
ThatisThe %@n‘vc?wcée et T have mpozeed L GNJ Pmcﬁs‘\\/s the
mMeaning of those sentences.

. M. Shegre §iled o prose” Rule 24,035 mohion ond covnsel
filed an amended moton. Lo Clavmn S (C), Mir. Sheate alleged
Nis plea afforney's perfemance. Sl below 6, Eonshietonally
reasonable Standard when counse) Sled, 1o invorm Jud e Fuel)

it Mr. Sheate had at \east 3 prior risoncommitments,
*&“2&“;\5%%* only Mave Yo serve 857 of Jf\e,“%m | 2- yenr
Senfence butalso atr least 80% of The “second” | 2.- year

Sentence urder 855%.014 RSN 6.
5



Mr. Sheate asserted he WaS prejudi ced because There was at
leost G reasonable. probability Fhat Judge Arwell wevld have
senfenced Nim Yo an overoll Yesser sentence Had he Xnown
That Mr, Shedre wov\d be requited Yo serue ot least 0% ok
M1s “Second” 1 2-year sentence . He noted Yhe coorts own
explanstion Yor imposing copsecutive senfences even thogh
the plea ogreement Was Sor concorrent Sentences, was o
auoid Mr Seate. hauing To serve antextended pericd of
Fime with no Mope of parole”,

Onfortunately inthe \ast sentence of Claim $ (), post conuichion
Counsel Inaduestently requested tnod M Shoates conuichions
and Sentences be vacetred and Nis charges set Sor rial, oot
N the Mi of the. c\aim Qr%oﬁd “tnere {5 GY least o reqsonble
\iKeli hood Fnot he Court woold Nave. sentenced Mouvant Yo a ,
lesser sentence bot for plea counsel's inedfective assisrance 2"
(LR

The. mohon coory ( no*vm,d%@ Atwell) conducired an evidentiar
Nearing and ﬂoh%ed the porfies he was granting Claim € (O The

AN

Court ¥eta dare tor resentencing. Coonsel Sor Mr. Shaate Nad not
feceiued 6 Copy OF fne court's yudgment oy Fhe fime of resentencing
altheogh the state hod feviewed & Copy . The maehon coorY realized
I+ bod et been e-$led. When covnsel feviewed Yhe Jodgment, 1+
Indicated thed ples covnsel was ineffe chive tor Yailing vo \néorrﬂ
Judge Rwel Yoot M. Shaate. was requited 4o Ser \}é oY \east $0h
of Nis second 12-year sentence, but stared There was No recgsnde
proba\oimz Har Judge Fwell would have sentence M. Sheate.
To a \esset overal) Sentence i § he Mod Yrown 0% Yhe cdditional

07 randatory minimuny e, Sheate wag not prejudiced .

¥ —
Simi\aey, 10 coonsel's subsequent Motion Yo Rimend the Jud@meﬂ)\j Counse)
argued et Theappropricte. remedy woutd be for the monon Coort Yo order
hat Movant be resentenced Yo theferm orig; nally intended by the senfencing
coor T G sentence withthe net effect of requicing M. Shoate {o Serve no more
Fran an 35% mandatory minimum of 1L years \'mpréon ment betore becomingeligible

for parole, L



Howevet, fhe motion coort “sua sponte” Yoond that Jud
RAtwel) had Breached the porties ple

Mir.Shoote hod net raised, The cotret

\,e. G "de rouvo” s&rﬁcmm \’Weﬁﬂﬁ LGS 0 femed 3; '\“\\Q breqch i
which Mr. Sheate hod n Peque&%gc» he prosec\:i,u‘rg; Maintained

the state covld ar%ue_ for any possible sentences, even G regter
sentences Yran M, Sheales cotrent sentences ,GS long s the

Coutt ordeced all Y sentences o ron Concur\‘ﬁnﬂy pLTsLENT o
The plea bgreement.

M. Snecte d\sagreéd ond filed o Mohen o Amend the Judgment:
He argoed the coorts Tinding Trat the. plea court breached the
Plea dgreement was “NoY tesponsiue Yo s claim Yot congl
wos netechve Soc ?c\\\m% Yo \oYorm Yhe coort Hhat he. Must
Serve & mandatory S 5§ Gy prison sentence . Mr. Shoate

Forther argued That the motion coorts Tinding Thot Phece was

Not a reasonadole \ielinesd Yrod Judge Rrwell woold have

sentenced Mk, Sheate to o lesser overall sentence bot Yoo
coonse\'s ineffechiveness was Q\ecw\\; erroneovs ., Ve arooe

Thot a “de nouo™ resentencing would ot redress Yhe Narm Som

plea counsel's failure and redvested Yhok Yre cour order that
M. Sheate be resenienced \nGccordance, with the sentencin
courts vnmistakable infenton Yhet e serve a randatory min i
Sentence. no Greater Yhan 10,2 years before \DQ,COD’Mﬁﬁ eng; ble for
farole.

The mofion coort denied M. Sheate's Mehon Yo Rmend the
Jagment and M, Sheate appealed Yhe coury's dena) of Claim
E (C) ,Th?g%gsoug Coury o?ﬁppea\sl Westem Distric: dismissed

'S Gppeal Tinding Ne. was NeY an “agarieved packy” |
Court ruled ot \ghh S\f\oq*re, Naa Vec??\%}td The ‘?é\\\l kcfispﬁee\a\de
Lorn Claim (Y. The Unded States District Coort{or the
Western Districk of Misgsoori denied Shoates pehtion g

T ond denied a cerhiticate of Gppedlabiliyy The Biaht
é(pgg% Coort of Pppedls also denied PF Sy e g

ge
a Ggreement - - ¢ claim

Craered “specit c peffomince’

-



REASONS FOR GRANTING THE PETITION

Ia Claim $CO) of his amended Rule. 24,035 mohion, M Shate
alleged us plea counsel was neflective. Sor Sailing Yo wnform Yhe
Court Tral Ne must serve 305 of any sentence \DSQC’JPG even beoming
eligible tor carole, Hﬁ@\\eged had covnse dene so Yhere wasat
\\rfgs% G vcisogzg\a pvo)\:a‘m\ \va That the sentencine coort would

ove senvenced Nim Yo a\esser overall g )
COT‘IQ S own @XP\Qﬂcgﬁon oF its gentencin iﬁﬂﬁme‘ e fhe

I Ne mohion court Yoond the Sirgt Qe Qand ® orone ‘
C\Onm OQ me??adn ve GSSstance. OQ Cbum;j ma%d( C%r?‘?\g\gf @oz)gr\bgﬁj\ﬁ
%Q%;ﬂé%*\vﬁ S;C{V '?c\'\\m Te nterm the_sentenc, ng cour ¥ of his

O rrandatory minimom? Bot the coort foond There was not g

feasonable. proabilivy thot Judee A ~ ~

ggg; ngmg EO ig OVQgG\\ \e‘%QSQV% %ﬁ‘re\?)\ecj\e\, v \‘v)w\g Egvse ?weonitewd
Jodiceq by covnsels inertecteness, Thus, “

coort “dened” Claim 3 (0). 7% The mofion

Nowhere in Claim € (O dvd M. Sh S PSR
breached Nis plea OGP ee)men*. cate argpe the plea coort

Nowhere 1n Claim $(¢) did M Sheate request a " denove”
Senvencing heanng. He indicated that only a limived resentenciyy
\N GlCombnce. wi Tud%e Q%u)a\\’s P\C«in\\, Stated ntenh on Yot

Ne Net setve an extended WUMO&‘V@&’ MIiNimuy) Senfence, could

correcy fhe harm Srom coonsels ine ectweness, Net Yhe mohan

court found Tt the sentencing cooct breache
Ggreement Gnd ordered ¢ o\ “de nove Sen*em?\r\;mém}se? |
And the. Court of Rppeals Aismissed M. Sheabes appeal, not
\\(‘u\mé on the dental of Clawm ¢ () and Pinding he WGS \%ow\'aﬂ
@6%“ veaparty” because Ne was granted resen encing Yor th
reach of the p\eQQ%VQe,mefﬁ - whhich he A ned \gar ¢

L SiricKland v, Wasning o, Yl U'S, b3 (1934),
]



M. Sneate cosld locate no @uﬁm'ﬁy allowing a Missoori
postconuiehion courY Yo find p\c\m avor “soa spente’ and o gfa(ﬁ'
relief not requested by a movant under Role 24.035 or 25,15
See,e.q, Lynn v, State, U1 SW. 34794, 747 (Mo, App. £.0, 2013

(plain esror review does not 6pply on appeal Yo review of claims

Prok were not ravsed v e Role 24, 03 S mohion) Cinterna) cidathion
omiited).

T s Yrue Thot fhe fype of postconucion reliet chosen (s
witnin The motieon cour)’r's discreyion, See, Croney v, Stave, RO
SW. 2\ 14a (Mo, App. £.0.\393) (interna) ertarion omitted)

Bot amotion coor s e duscrerion . and Yhe Ob\\éq*\m  rogrant
fhe relief “appropriate Yo Yre clam” See, e.q, Larlerv. Cooper,
Sl LS I5L 110 2O1), Thisaxiomatic ¥Rat Pre relied
granted Yor counsels \neffechveness shovld be * coextensive ith
the Narm sutered Yoy ¥he. mouant becavse of counsel's vneflectieness.
Sixth Amendment remedies shovld be  Yailored Yo Frein yory soffered
rom The conshiiutional violation and &hoold not omecessmi\y
\ﬂ?rmge on tompeting interests” Lafler u. Cooper, 566 U,S, 15U,
(\70 (37)\0\1\ CC&UOS““S éﬂ\m States u. Morrison, B84 LS, 30! 364
1G31)), |

So\ ¥he guestion becomes wWinal relied would be nacrowly failore)
To remedy the farm cauvsed by Plea covnsels ineffeckiveness 1
?a\\m@ Yo inform the sentencing court Thay Mr. Sheate. woutd
ave Yo serve noy Cm\\/ 35% o¥ e Qirst” \1~\/eqr senyence bot
also $b of Nis “seaond 1 2 Jear sentence ?

T this unusual case, ¥he semtencing coort ivselQ ey Plained
the reasoning for it departure fromthe pleq cgreements 1+
did not infend Yot M. Sneate. be required Yo Serue more han
\O. L years betore even becomin e\ig‘\b\e?or paro\e.Therchre,
Mr. Sheate alleged and proved tnere 1S ot Yeast a reasonable
orobakbi \‘Hr\/ Thod Judge Fwell would have sentenced NTe%R

9



to an ovesall net sentence of lesstian Fhe 24- year sentence he

recewved-=-{ne onlyremedy that woold Neutralize Yhe narm fom
Counsels ineffective assistance in Yhis case,

The Court of Aippasls previovs) Considered a Similar case but
Y is @\%'\\\J d\s%‘mgu(s\wa\s\e. Pgﬁis V. S¥ate 210 ;va. 34 \‘%‘5

(Mo, App.W.D. 20001). Th Pefis | the S*Q%mmended G 5-

\ear sentrence Yo be Sefved consecutively Yo e |\ Lo Sentepce
Peltis was hen Sef\)mg).Io\.q‘v \92-163 " The. court aglen V6 Riis
" hodancordotre anyway of not 2 "14.61142, Defense coonse) Yoid
The coort is corrent sentence weold be ™ pushed tack” regard less
O Whnelher he received o consecutive. sentence ornot, 14, The

Coury Sentenced Yeitis Yo Y years' impn sonment to be sery
Conse:;o‘r‘\‘ve\y Yohis 1% sentence . 13 - e

Felhis claimed inhis amended Role 24,035 metion That he

recewved ineffechive Gssistance of counse at sentencine Sor

iing Yo inform the court Frat a consecutive sentence Quto -
atially converted his parole-eligible \ife sentence into g
life sentence without Fhe poSSibi \‘vy of parole. Ad, at 142,
194, Y oddivion, Pedtis claimed s o\‘v‘vome\/ misted Yne coory
Yo believing his release on marole would only be delayed
Oy Mis consecOtive sentence > T3, 64182, The mohon coort
denizd his claim. T4,

The Couet oY Qp@ea\g Yoond gt N i Twog) c\ppc\ve,ﬂ&v ,*r\\cﬁ none

of The participantsin the hearing was aware 0§ Pre rea) efed ,
G Consecotive Sentence woold hove, on ﬁppa\\amLs paro\e ehg?bi\f‘ry,’
14.a¥194-198, “Thos, Phe coort senenced 9&9 elant while Under
the misiaken belie§ Yol Hppellan's parole eﬁi Yoty wootd e
pushed back, as represented Yo it by Appellants covhsel, with
No inKiing Yhat it would be eﬂﬁre\\} extingoished by o
Consecutive sentence’. Id. at 195, The covrt was a\o\)sos\y

STy iS not Clear Yro J(\r\‘ef opinion T Pedlis reguested Yeseﬂ‘rencmg GSG result
of s coonsels inefectiveness gt sentencing. |

\O



Toking Hppellants parole eligibilivy into consideration n ki

a eenénc?va dec&s‘?gn becaé)%e.i’r séeci%mﬂ\y as¥ed about iy,
This s important becavse Yhe record makek ; t clear Yhatthe
Court wanted Yo show Appellant some \enience and, in fack dig
So by '\Mposmg only g gr’oov-\/eqr semence | gg Opposed Yo Yhe,
fve, years petmitred under the %\ea agreement and requested
oy the stafe”Td. The Court of Nppeall reversed and rerirded
O resentencing becavse. it could not SGY CouNsels error did not
offeck Hhe trial courts decision ab sentencing, T4, q¥ 1G(,

T Pethis, unlike in Phis cGse Tne motion coury denied Yhe
acrual v Pedtis maised, The Coort of Repeals also feviewed

The daim raised by Pellis in is amended motion, Morecver,
while the sentencing court in Rettis

Ma&Y NGue given™ some.
consideration” Yo Yie eflect T its Seﬁgence o% Peifis’ parole
eligibilyy Nere Judge Hwell oﬂambiguous\\/ ang expressly
explained Ne. Ad Mot intend M, Sheate Yo serve'a ryandator
minimum sentence greater than 5% of 12 \Vears and that uLs
Nis £eason for deviating Srom the plea agreement should g
feviewing coory SU\DSQC\pe,ﬂJV\y Guestion his motives ’

The Coury of Rppadls’ opinion states ot M. Sheate caimed
in Nis Foint on Rppeal Yncd Yhe mohion coorts award of relted
W3S Moo braad”. Bt Yhe opInion mcxccura‘re\y overiookKs that
Appellant did * not” ollege the wotion courdd redied wWas™ Yoo
broad;” he alleged in s Point on Appea) that the coort c\ecgiy
erred in "Aenying" Claim $ (C) by ‘P\‘\'\d\mg Ne was NoY prejudic
oy plea coonsels inetective assisiance. .

Appellant Gppealed only Laim S (O onappea). As raised |, the
MoTion coury dented that daim,. Eadn \egal laim on appec
must be considered, separately lest Fhe Coort become an GAvoaae
fora party. As the opinion iYself notes . Claim not raiged on

Gppadl is not propery betore an appellate. Covrt Cciting Rule
%ipa g Howef\ U?Se‘vc\l:/a,%'l S\ 24 E}LSLD\ LU (Yo, App.\d.D, 2012)),

W



| Rppellant did tnotd appeal the mohon coorks Hirdings on any of
Nis claims ofher tran Claim 3 as he mised |+ }\A}h\{?h the YTZOﬁor}
Cour porported o grant bot actually denied,

Lo is well sefled Fhot, under Role 24,035 "any o

Trat ace not raised in The L post-conuetion and|br aiae motion
Qare. waived, on Gppes) . See Ypﬂc Laughlin v, Siate 378 S 1%?%0\ 3%%\&;]@
(MM.2002) (quoting Jonnsonu. State, 333 S.W. 34455 471 (M. 201
(Citahiongmitted)); Fur‘rhermoreﬁhem 'S No PIBIN ef7or feview 1N
GPpeals From post - Conuiciion judgments o claims That were
Nat presented inThe post-condiedion mstion” T4, ¢ Citing HosKins
v, Sfate 3284 SW.3a 645, L4647 (M. 2010, * Claime are waive)
i} Not presented in the movion , ¢ egardless of whetn

, e evidence.
on o claim was presented”. Dofsey v, State  UUS SW. 34 27,
V,

255 (Mo.2004); Day v, Statre UGS S.0).34 773,770 (Mo, App.S.D. 2010),
Here. in The case atiar, Yhe Western Districts Courrof Rppeals opinion
Godressed Lnot) The demia) of Mr.Sheates claim (0 as

he rdise
1, bot Hhe mohien courts determination * sua sponte oF s own

olleganon of *plain error 6nd remedy That M. Shoate Nnever
requested in ertner his postconuictieh andjor Gmended mofion.
The opinion addressed " what Lihe motion court ] perceived fobe ' as
another aspect ot Claim 3(C), But Mir Shoake “woithoot 6 devbt”
did Tnetd claim in C\atm% () Hhat The SQHJVCDQ\HS coory breached
nis plec. agreement nor did he request 6 {U\ reseﬂ*em&) nearing,
Here M Sheate alleged his plea atiorneys pertormance T\ kelowy
cons‘r'n\\)%ono\\\\/ -repsonable Standard when counsel tonled Yo infim
Jodge Rrwel) Ynat because Mir. Sheate. had ot least 3 orior prison
Comnmitment and That Ne was reguired Yo sefve a mawfa‘ror
minmum ot 80% oY any sentence under $55%.01G RS 1o,

Mr. Sheate asserted e was prejudiced becquse There wasar
\east a resonable 'probab\\'ﬁr\/ that vdge Rtwell woold Mawe
sentenced him to an overall \esser Sentence ad he Knewn
ot M Sheate was regored Yo serve at \east 30% ofan
sentences ., He noted The courts ownexplanation Sor (mpo %’B
consecutive senfences, even W@ Ne plecogreement was o

h
* T sentences wagto avond M. Sheate MAVing to Serve an
\%7@3323 pefiod of Time with RO Nope. ol parole” "0

N

Negations orissues



Here Mir. Sheate made. no complaint wohatsoever o the time the

Sentencing coorisproposed the enjn"y ot the consecotive Sentfences
mede by wdge Rwell 1 could even be said hat defendant waivg
any such breach . There is no dodbt thatany defiold in the Peﬁ@ormnce
oY 6 contract Moy be waived , See 17 Am, Jor, 20 Contracts Sechon
447 (564), TA Me. D'\ges%, Contracts szy Mo, 31(, (1952, Such awaiver
did oceor here. We can assume ¥hat M Shoate (hen he
came \nto open coort, e wode No mention of Yhe [ concorrent
sentences ]} plec agreement, Nor did he rake any compaints of
Gny breach of et ¢ reemeny. Pe admifed ‘ro&x)ge Riwell
trot he ondersiced The new sentence Yo be_consecottve and he
forther Yestiffied frathis plea | in contemplation of that new
sentence  Las be ng mode freely and uo\un‘vc\r\\y,
L is easy fe ondersfand why Mr. %hoa‘rc was wiling o maKe
he new 23@\ wwh consecotive sentences becapsd The
Seﬂ*@ﬂcmg couty \*Se\? QXP\C\ihﬁd JY\WQ, TecsSoNin TR depcﬁurg
From theplea agreement ;1T Aid not infend et Mr. Shoate.
be required Yo sefve vore Yhan (0L ears befare. even becom
eligible Yor parale, The coury was Sovicusly YaKine his parole
d\%’\b\\iw into consideration in making a ven*vcﬂ@m ecision
because. 1Y specifically meation V¥, Thisis imporiant Yecause
becavse The record MaKes it clear That Judge Atwel| wanted
+o shew Mi.Sheate some \eniece and i Yactk, Aid so \D/y
imposing only & | L-year sentence on Yhe 8% nandato
MNimuM sentence o mans\augh\ti‘ and VL \eal sentences 4n
the. assaolt statotes that c\pp\x To The mother and the two
children, that are not 85 sentences | ana ne can be subject
Yo parole on Fhese sentences  wnich means he wovld be subjectal
o supervision, T he violated his parole, Ne would be subjeckd
Yo go back on Those Sentences and his sopervision would be.
\onger, .. 1s clear Crom Yhe record inthis case M, Sheate. Knew
exactly whah e was doing and Yhat WNoT Ne WG S dcstﬂ@ b
C

pleding guilty to consecutive sentences was beneficial o

Nim



TnYhe caseatbar: themohien coorts Q\ﬂd\ﬁ@& in Claim 8 (O that
the seatencing coort plainly efred in breaching the ple agreement,
Dot resed in%\a\'m (O ¥remotion CourYs “soa Sponte.” e medy
OF & “denovo sentenc ni hec\ving\ not requested 1n C) aim §(0)"
and, the Missour] Coolv' o gppeals op N G rrn e motien
Coorts CerrcnecosT Sindin S

_‘ oF " Plain error and “ ¥og spnte
&fe\ie? N uiolation of 2.8 D%,C. 2254 (A (), feqovres Bx?h\s
oorfs review Yo derermine i8 a metion court mMay grant

plain effor Not raised in G post-conuiction motion &na)
relied not requested by e post-cenuichion mouant.
CONCLOTION
The pehfion for o wht of cestiorari should be%rcm*edv

Qespec%&?o\\y submitted
Weansry Loo, %@Q 7568499
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